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LiiOYD  V8.  Wayne  Circuit  Judge. 

[66  Michigan,  286.] 

Ante  mortem  fbobate. — The  Miohioan  statute. 

A  BUtnte  that  proTides  for  the  probate  of  a  will  before  the  teitator's  death, 
leaving  him  with  power  to  alter  or  revoke  it,  or,  by  removal  oat  of  the  juris- 
diction, to  escape  the  eflfect  and  operation  of  it,  is  inoperative  and  void.  The 
proceedings  in  soch  a  probate  conld  not  be  condnsive  or  in  any  proper  sense 
judicial.    I^emo  ett  haeru  vwerUu, 

Mahdamus  to  compel  the  court  below  to  act. 
John  S.  BisseUy  for  relator. 
£!rmn  PoLmer^  for  respondent. 

CooLET,  0.  J.  The  relator  presented  his  will  to  the  Pro- 
bate Conrt  for  the  county  of  Wayne  for  probate  and  allowance 
dnring  his  lifetime,  under  the  statute  oi  1883.  (Pub.  Acts, 
No.  26.) 

The  leading  object  of  the  will  appears  to  have  been  to 
exclude  one  son,  and  also  the  relator's  wife,  so  far  as  it  was 
within  his  power,  from  all  share  in  the  distribution  of  his 
estate. 

The  Probate  Court  heard  the  case,  and  decided  against  the 
wilL  The  relator  appealed  to  the  Circuit  Court,  where  a  trial 
was  entered  upon  before  a  jury,  and  after  two  witnesses  had 
Vol.  v.— 1. 
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been  examined  in  support  of  the  will,  the  circuit  judge  stopped 
the  case,  discharged  the  jury,  and  entered  an  order  affirming 
the  disallowance  of  the  will  by  the  Probate  Court  This  was 
done  on  the  expressed  ground  that  the  act  under  which  the 
proceedings  were  taken  was  unconstitutional.  A  principal 
reason  for  this  conclusion  was  that  the  act  failed  to  make 
provision  for  notice  to  the  wife  and  an  opportunity  for  her  to 
be  heard. 

The  relator  thereupon  applied  to  this  court  for  a  manda- 
mus to  compel  the  circuit  judge  to  set  aside  his  order  and  to 
proceed  to  a  hearing  of  the  case  on  the  evidence. 

As  the  order  on  the  appeal  is  a  final  order  affirming  the 
action  of  the  probate  judge,  upon  which,  if  the  proceeding 
is  judicial,  a  writ  of  error  would  lie  to  this  court,  it  is  manifest 
that  the  relator  is  seeking  to  make  the  mandamus  a  substitute 
for  the  ordinary  process  of  review,  and  his  application  might 
very  properly  be  refused  for  that  reason.  Mandamus  is  a 
proper  process  for  setting  a  court  in  motion,  but  not  for 
reviewing  and  setting  aside  its  affirmative  judicial  action  when 
other  suitable  and  effectual  remedy  exists.  But  as  the  parties 
have  been  fully  heard  in  this  case,  and  the  reasons  for  declin- 
ing to  dispose  of  it  on  the  merits  at  this  time  would  be  only 
technical,  the  matter  of  form  will  be  overlooked. 

The  answer  of  the  relator  to  the  objection  that  the  act  in 
question  does  not  provide  for  notice  to  the  wife,  is  that  the 
interests  of  the  wife  are  saved  to  her,  whatever  may  be  the 
will.  It  she  is  dissatisfied  with  the  provisions  of  the  will,  she 
may  daim  and  have  the  same  interests  she  would  have  in  her 
husband's  estate  if  no  will  were  made.     (How.  Stat.  §  5824.) 

But  this  seems  to  be  a  very  insufficient  reason  for  failing 
to  give  the  wife  an  opportunity  for  a  hearing.  A  wife's  in- 
terests in  her  husband's  estate  are  not  likely  to  be  purely  sel- 
fish and  personal;  the  two  co-operate  in  accumulating  it, 
generally  with  an  object  in  view  that  eventually  it  shall  bene- 
fit children  or  others  to  whom  they  are  mutually  attached ; 
and  if  the  husband,  while  mentally  incompetent,  or  in  the 
hands  or  under  the   influence  of  scheming  and  mercenary 
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persons,  is  making  disposition  of  it,  no  person  is  so  justly  en- 
titled as  the  wife  to  make  a  showing  of  the  facts  to  defeat  it. 

Snt  there  are  some  rights  which  the  wife  wonld  have  as 
widow,  but  which  the  husband  might  take  away  by  will, 
which  clearly  give  her  a  standing  in  court  on  the  ground  of 
interest.  One  of  these  is  the  first  right  to  administer  upon 
the  estate.  (How.  Stat.  §  5849.)  This  is  an  important  and 
substantial  right,  and  is  given  to  the  widow  for  that  reason. 
But  it  is  taken  away  if  the  husband  makes  a  will  and  names 
an  executor.  Another  is  to  name  a  guardian  for  children 
under  the  age  of  fourteen ;  for  though  the  statute  does  not 
expressly  recognize  this,  it  is  recognized  by  unwritten  law 
that  the  mother's  nomination  of  guardian  will  be  confirmed, 
as  of  course,  if  no  good  cause  to  the  contrary  appears.  But 
the  father  may  appoint  a  guardian  for  minor  children  by  will ; 
and  though  by  the  statute,  as  amended  in  1883,  the  appoint- 
ment requires  the  approval  of  the  probate  judge  (How.  Stat. 
I  6311),  the  mother's  preference  of  some  other  person  would 
hardly  be  legal  cause  for  disapproval.  On  either  of  these 
grounds,  if  there  were  no  other  reasons,  the  wife  should 
have  opportunity  to  be  heard,  if  she  alleges  that  a  will  not 
made  freely  or  with  due  competency  is  being  offered  for  pro- 
bate. 

But  it  may  be  said  that  these  rights  of  the  widow  and 
mother  are  not  property  rights,  and  therefore  not  protected 
by  the  Constitution,  but  may  be  taken  away  by  the  Legisla- 
ture at  pleasure.  It  is  to  be  observed,  however,  that  the 
Legislature  does  not  profess  to  take  them  away ;  they  remain 
nominally  protected  by  the  law,  and  the  Act  of  1883  is  ex- 
pected to  have  effect  while  preserving  them.  The  difficulty, 
then,  is  that  the  Act  of  1883  makes  no  sufficient  provision 
whereby,  in  the  case  of  a  married  man,  it  can  be  carried  into 
effect  consistently  with  the  preservation  of  rights  which  were 
before  given,  and  which  must  be.  supposed  to  have  been  in- 
tended should  remain.  It  therefore  makes  no  sufficient  pro- 
vision for  its  own  enforcement  without  conflict  with  other 
statutes  not  meant  to  be  repealed,  and  is  inoperative  for  that 
reason. 
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In  all  we  have  said  on  the  subject  we  have  assumed  that 
the  proceeding  to  probate  the  will  of  a  living  person  under 
the  statute  was  to  be  considered  a  judicial  proceeding,  and  the 
order  made  thereupon  a  judgment.  This  is  evidently  the 
view  taken  by  the  proponent,  who  seems  to  assume  that  the 
adjudication  will  be  final,  though,  in  fact,  it  will  at  all  times 
be  subject  to  his  own  discretion  or  caprice.  But  if  he  is  in 
error  in  treating  the  proceeding  as  judicial,  we  do  not  see  that 
the  Circuit  Court  had  anything  to  do  with  the  case.  The  Pro- 
bate Court  had  acted  and  decided  against  the  proponent,  and 
we  know  of  no  authority  for  requiring  the  Circuit  Court  to 
take  cognizance  of  appeals  in  cases  not  properly  judicial,  and 
to  give  its  time  and  attention  to  the  making  of  orders  which 
are  not  judgments,  and  which  the  party  seeking  and  obtaining 
them  is  under  no  obligation  to  leave  in  force  for  a  day  or  an 
hour. 

Sherwood  and  Champion,  JJ.,  concurred. 

Campbell,  J.  In  this  case,  Lloyd  attempted  to  have  his 
will  established  during  life  in  the  Probate  Court  for  Wayne 
county,  and  an  appeal  was  taken  from  the  Probate  Court  to  the 
circuit.  In  that  court  the  circuit  judge  was  of  opinion  that 
the  proceeding  was  extra-judicial,  and  refused  to  allow  it  to  go 
on ;  but,  instead  of  dismissing  or  quashing  it  on  that  ground, 
entered  an  order  affirming  the  probate  decree.  Mandamus  is 
now  applied  for  to  vacate  that  order. 

There  can  be  no  doubt  of  the  impropriety  of  the  order  of 
the  Circuit  Court.  By  affirming  the  probate  order  he  asserted 
jurisdiction,  and  he  had  no  right  to  affirm  it  without  a  hearing 
on  the  merits.  But  whether  he  should  proceed  to  such  a  hear- 
ing is  the  principal  question  before  us. 

The  case  is  one  where  we  can  get  no  help  from  similar 
precedents,  as  the  statute  is  new  and  singular.  Judicial  pro- 
ceedings to  probate  a  will  while  the  testator  is  living  are 
unheard  of  in  this  country  or  in  England ;  and  inasmuch  as 
the  statute  only  makes  the  decree  effective  in  the  single  case 
of  the  establishment  of  the  will  and  subsequent  death  without 


LLOYD  T.  WAYNE  CIRCUIT  JUDGE.  5 

revocation  or  alteration,  and  leaves  it  open  to  the  testator  to 
make  any  snbseqaent  arrangement  which  he  may  desire,  or 
to  onst  the  jurisdiction  by  change  of  residence,  or  to  leave  the 
will  once  rejected  open  to  probate  in  the  nsnal  way  after 
death,  the  proceeding  is  still  more  anomalons.  I  am  disposed 
to  think,  with  the  circuit  judge,  that  this  is  not  in  any  sense  a 
judicial  proceeding  which  he  was  bound  to  consider  or  enter- 
tain. 

This  is  the  first  instance  in  our  jurisprudence  in  which  an 
attempt  has  been  made  to  compel  a  living  person,  as  a  condi- 
tion of  relief,  to  enter  upon  a  contest  with  those  who,  until 
his  death,  can  have  no  recognition  anywhere,  and  who  after 
his  death  are  presumed  to  represent  him,  and  not  any  hostile 
interest.  The  masim  that  the  living  can  have  no  heirs  is  as 
well  settled  by  statute  as  by  common  law.  Until  a  man  dies 
it  can  never  be  known  who  will  succeed  him,  even  if  intestate, 
and  whatever  may  be  the  probability  there  is  no  certainty  that 
a  single  one  of  the  persons  who  have  come  in  here  to  oppose 
the  will  may  survive  the  testator.  The  law  gives  no  preference 
to  contingent  expectations,  and  legally  it  is  just  as  possible  that 
the  State  may  take  by  escheat,  as  that  the  persons  now  litigating, 
or  any  other  more  remote  relatives,  will  become  interested. 

It  is  also  within  the  power  of  relator  to  dispose  of  his  entire 
property,  not  merely  by  a  new  will,  but  by  sale  or  gift,^nd  in 
such  event  there  will  be  nothing  for  this  will  to  dispose  of,  and 
possibly  nothing  for  these  or  any  other  kindred  to  inherit.  It 
is  also  competent  for  him  to  go  into  another  county  or  State  or 
country,  either  of  which  acts  would  put  his  estate  beyond  the 
jurisdiction  of  Wayne  county ;  and  either  of  the  two  latter  may 
change  the  course  of  inheritance,  or  otherwise  affect  the  dis- 
posal of  his  estate. 

I  cannot  conceive  it  possible  that  a  proceeding  can  be  dealt 
with  as  judicial  when  the  chief  party  to  it  will  not  be  precluded 
by  the  decree  from  doing  exactly  as  he  might  have  done  had 
the  court  never  been  called  on  to  act  at  all. 

This  statute,  which  was  probably  designed  to  prevent  the 
unseemly  and  disgraceful  attempts,  too  often  made,  to  defeat 
the  enforcement  of  the  last  will  of  persons  whose  competency 
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to  deal  with  their  own  afiEairs  was  never  doubted  or  interfered 
with,  has  been  so  drawn  as  to  remove  none  of  the  difficnlties, 
but  rather  to  make  them  worse.  It  is  a  singular,  and  in  my 
judgment,  a  very  unfortunate  spectacle  to  see  a  man  compelled 
to  enter  upon  a  contest  with  the  hungry  expectants  of  his  own 
estate,  and  litigate  while  living  with  those  who  have  no  l^al 
claims  whatever  upon  him,  but  who  may  subject  him  to  ruinous 
costs  and  delays  in  meeting  such  testimony  as  is  apt  to  be 
paraded  in  such  cases.  The  practice  which  has  usually  pre- 
vailed in  dvil  law  countries,  and  also  is  said  to  have  been  cus- 
tomary in  various  parts  of  England  (see  Seld.  Ecc.  Jur.  Test.  5), 
of  having  wills  executed  or  declared  in  solemn  form,  or  acknowl- 
edged before  reputable  public  officers  and  a  sufficient  number 
of  disinterested  witnesses  to  render  it  unlikely  that  the  testator 
is  not  acting  with  capacity  and  freedom,  has  been  approved  by 
the  continued  experience  of  most  countries,  and  has  saved  them 
from  the  post  mortem  squabblings  and  contests  on  mental  con- 
dition which  have  made  a  will  the  least  secure  of  all  human 
dealings,  and  made  it  doubtful  whether  in  some  regions  insanity 
is  not  accepted  as  the  normal  condition  of  testators.  There  is 
no  sensible  reason  why  a  will  which  is  always  revocable  and 
contingent  should  not  be  established,  presumptively  at  least, 
by  such  an  acknowledgment  as  will  suffice  to  prove  a  deed 
which  is  irrevocable ;  and  where,  as  is  usually  the  case  abroad, 
such  an  acknowledgment  is  made  before  trustworthy  officers,  in 
the  presence  of  known  and  reputable  witnesses,  and  in  the  en- 
forced absence  of  all  other  persons,  the  security  against  incapa- 
city and  incompetency  is  quite  as  strong  as  can  be  found  in  a 
contest  before  a  court  or  jury  that  never  saw  the  testator.  A 
man's  incapacity,  if  it  exists,  will  not  easily  escape  the  notice 
of  his  disinterested  friends  and  neighbors,  and  when  they  cer- 
tify to  his  competency  and  freedom  of  action  with  their  atten- 
tion directly  called  to  their  own  responsibility  in  doing  so,  they 
are  seldom  mistaken,  and  those  who  seek  to  impugn  their 
action,  if  aUowed  to  do  it  at  all,  should  be  compelled  to  assume 
the  burden  and  risk  themselves.  But  this  is  not  judicial  ac- 
tion. 

In  the  proceedings  of  various  kinds  familiar  in  England, 
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where  conveyances  are  made  effective  by  acknowledgment  and 
enrollment  before  varions  classes  of  pnblic  officers  or  tribunals, 
it  was  never  deemed  proper  or  necessary  to  bring  general  heirs 
presnmptiye  before  the  acknowledging  officer,  in  order  to  give 
efficacy  to  transfers  in  fee  simple,  either  of  men  or  women, 
althongh  they  are  as  clearly  affected  in  their  prospects  of  in- 
heritance as  they  wonld  be  by  a  will.  And  in  the  cases  where 
testimony  is  to  be  perpetuated  for  use  in  future  controversies, 
the  rule  is  inflexible  that,  no  matter  how  great  the  probability 
of  inheritance  may  be,  the  heir  presumptive  is  not  either  a 
competent  or  permissible  party  to  such  litigation ;  and  this  is 
so  even  in  case  of  estates  tail,  and  although  the  circumstances 
are  as  strong  as  possible  against  the  chances  of  any  change. 
{£drl  of  Belfast  v.  ChiehesteTj  2  Jac.  &  W.  439 ;  AUan  v. 
AUan,  15  Yes.  130 ;  Lord  Dwdey  v.  Fitzha/rdinge  Berkeley j 
6  Ves.  251 ;  SackviU  Y.  Ayleuyarih,  1  Vern.  105 ;  Smith  v. 
AUy.-Oen.,  cited,  6  Yes.  255  and  15  Yes.  133.) 

The  broadest  definition  ever  given  to  the  judicial  power 
confines  it  to  controversies  between  conflicting  parties  in  inter- 
est, and  such  can  never  be  the  condition  of  a  living  man  and 
his  possible  heirs.  Our  statutes  have  never  undertaken,  and 
do  not  in  this  case  undertake,  to  give  to  the  heirs  any  interest 
which  will  even  be  fixed  by  this  probate,  or  which  may  not  be 
cut  off  at  any  time  by  their  own  death,  or  by  relator  by  new 
will  or  conveyance.  It  is  by  no  means  free  from  doubt  what 
classes  of  probate  proceedings  under  our  system  are  to  be 
treated  as  judicial  proceedings  in  the  proper  sense  of  that 
term ;  and  it  is  not  important  here  to  consider  that  question, 
because  this  proceeding  is  not  even  a  suit  for  probate.  There 
has  never  been  any  proceeding  known  to  our  laws  for  the  mere 
purpose  of  establishing  the  will  even  of  a  deceased  person. 
The  probate  of  wills  under  our  statutes  is  merely  a  part  of  the 
proceedings  to  administer  the  estates  of  deceased  persons  in 
the  court  that  has  jurisdiction  and  charge  of  such  estates. 
This  rule  is  so  general  that  in  some  States  devises  are  not  pro- 
bated at  all,  and  in  some  the  probate  is  not  conclusive,  because 
controversies  concerning  land  are  usually  tried  in  other  courts. 
We  have  enlarged  the  jurisdiction  in  probate  so  as  to  reach 
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lands  for  some  purposes,  and  have  made  all  wills  subject  to 
probate.  But  there  is  no  case  where  an  original  probate  can 
be  granted  here,  except  in  the  court  having  jurisdiction  over 
the  estate ;  it  cannot  be  done  separately. 

This  statute  does  not  attempt  to  change  the  place  of  ulti- 
mate probate,  and  it  does  not  make  a  decree  against  the  will 
either  a  bar  or  even  admissible  to  prevent  future  probate  after 
death.  It  makes  no  provision  for  making  a  finding  either  way 
evidence  for  any  purpose  during  testator's  life,  so  as  to  negative 
testamentary  capacity,  or  otherwise  to  affect  him.  And  it  has 
no  force  for  any  purpose  so  long  as  he  lives. 

I  am  of  opinion  that  the  statute  is  inoperative,  as  not 
within  any  recognized  judicial  power,  and  that  the  courts 
cannot  be  called  upon  to  administer  it,  and  that 

The  mandamus  should  vacate  the  whole  proceedings. 

Sherwood  and  Champlin,  JJ.,  concurred. 


Bbyak  vs.  Mobikg. 

[94  North  Carolina,  694.] 

DEvisAvn  VEL  NON. — Heib. — Rbobivkb. 

An  esaenttal  element  in  the  exercise  of  the  extraordinary  jarlndiction  of  appoint- 
ing a  receiver,  is  the  danger  of  the  entire  loss  of  the  property.  3o,  a  receiver 
will  not  be  appointed  to  take  possession  of  land  and  receiye  the  rents  and 
profits,  unless  the  plaintiff  has  established  an  apparent  right  to  the  property, 
and  the  insolvency  of  the  defendant  is  aUeged  and  proved. 

A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will. 

Where,  on  an  issue  of  deviMavii  vd  non,  the  jury  found  that  a  certain  paper  writ- 
ing was  the  will,  and  certidn  persons,  parties  to  the  action,  were  in  possession 
of  the  land  of  the  testator,  claiming  under  a  prior  script,  it  was  held  error  to 
appoint  a  receiver  of  the  rents  and  profits,  especially  when  there  was  no  aUe- 
gation  of  insolvency  i^^nst  the  party  in  possession. 

{TwUfy  V.  Loffan,  80  N.  C.  69 ;  RoUtM  v.  Henry,  11  N.  C,  467,  cited  and  approved.) 

This  was  a  motion  to  appoint  a  receiver  of  the  personal 
and  real  estate  of  William  0.  Faucette,  deceased,  heard  before 
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Jndge  Gilmer,  at  Fall  Term,  1885,  of  Chatham  Snperior 
Court. 

The  motion  was  made  in  a  cause  pending  in  said  court,  con- 
cerning the  probate  of  the  last  will  and  testament  of  William 
C.  JPaucette,  in  which  the  plaintiffs  were  the  propounders  and 
the  defendants  the  caveators^  and  also  the  propounders  of  a 
will  alleged  to  have  been  published  subsequent  to  the  former. 

The  first  will  bore  date  the  2lst  day  of  July,  1879,  under 
which  the  propounder,  Rosa  J.  Bryan,  claimed  the  land  as  sole 
heir  and  devisee.  This  will  was  admitted  to  probate  in  com- 
mon form  in  the  Probate  Court  for  the  county  of  Chatham,  on 
the  18th  day  of  July,  1883,  and  there  being  no  executor 
appointed  in  said  will,  £lias  H.  Bryan  was  appointed  adminis- 
trator of  William  C.  Faucette,  with  the  will  annexed. 

£.  y.  Mooring  and  her  children,  claiming  to  be  the  legatees 
and  devisees  under  a  will  made  by  the  said  W.  C.  Faucette,  of 
date  the  13th  of  July,  1880,  entered  their  caveat  to  said  will 
of  July,  1879,  and  propounded  at  the  said  time  the  last  alleged 
will  for  probate.  Issues  were  made  up  and  submitted  to  the 
jury,  to  determine  which  of  the  two  paper  writings  was  the 
last  will  and  testament  of  the  deceased  William  C.  Faucette. 
The  jury  found  the  paper  writing,  of  date  the  12th  of  July, 
1880,  to  be  the  last  will  and  testament  of  the  said  W.  C.  Fau- 
cette, and  thereupon  the  court  adjudged  that  the  paper  writing 
of  12th  of  July,  1880,  was  the  last  will  and  testament  of  Wil- 
liam C.  Faucette,  deceased,  and  adjudged  that  the  finding  of 
the  jury,  with  a  copy  of  the  judgment,  be  certified  to  the  clerk 
of  the  Superior  Court  of  Chatham  county,  that  he  might  pro- 
ceed as  the  law  directs. 

From  this  judgment  the  propounders  of  the  first  will  ap- 
pealed to  the  Supreme  Court. 

Thereupon,  John  M.  Mooring,  who  was  one  of  the  ciwea- 
torsj  as  next  friend  of  the  infant  children  of  E.  Y.  Moring, 
moved  for  the  appointment  of  a  receiver,  based  upon  the  fol- 
lowing affidavit  filed  by  him : 

"  1.  That  he  is  one  of  llie  caveators  of  the  will  of  1879,  and 
a  party  to  this  action,  which  is  an  action  to  set  up  an  alleged 
loet  will  of  the  late  Wm.  C.  Faucette,  dated  12th  July,  1880, 
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in  which  all  of  his  property,  both  real  and  personal,  is  devised 
to  the  oaveatarsj  Emma  Y.  Moring  and  her  children  ;  a  prior 
will,  dated  21st  July,  1879,  having  been  offered  for  probate  in 
common  form  by  the  propoanders,  at  which  time  Elias  H. 
Bryan  was  appointed  administrator  of  the  late  W.  C.  Faneette, 
with  the  will  of  1879  annexed,  and  entered  into  bond  in  the 
stun  of  six  thousand  dollars;  that  as  such  administrator,  as 
afiiant  is  informed  and  believes,  he  has  come,  or  should  have 
come,  into  possession  of  personal  property  to  the  amount  of 
some  twelve  thousand  dollars  in  value. 

"  2.  That  a  large  portion  of  the  estate  of  the  late  Wm.  0. 
Faucette  consists  of  valuable  real  property  in  this  connty, 
which  is  now  in  possession  of  Rosa  J.  Bryan,  one  of  the  pro- 
pounders,  and  the  sole  heir  and  devisee  under  said  will  of 
1879,  and  that  the  rents  accruing  upon  said  land  should  be 
about  one  thousand  dollars  per  annum. 

''  3.  That  Wm.  C.  Faucette  died  on  the  26th  day  of  June, 
1883. 

^'  4.  That  Elias  H.  Bryan,  so  this  affiant  is  informed  and 
believes,  and  so  Rosa  J.  Bryan  testified  on  the  trial  of  this 
cause,  is  sufi^ering  from  a  disease  called  softening  of  the  brain, 
and  has  been  for  some  time,  becoming  more  and  more  weak 
mentally,  until  now  he  is  unable  and  incapable  of  attending  to 
his  business  affairs,  and  that  by  reason  of  said  dementiay  the 
caveators  are  in  great  danger  of  loss  by  improper  management 
of  said  estate. 

"  5.  That  the  jury  found  that  the  will  of  1880  was  the  will 
of  the  late  Wm.  0.  Faucette  ;  judgment  was  rendered  in 
favor  of  the  caveators^  from  which  the  propounders  appealed. 

"  6.  That  by  reason  of  the  pendency  of  the  appeal  in  this 
cause,  and  the  other  facts  stated,  that  it  is  necessary  to  have  a 
receiver  appointed  to  preserve  the  said  property  from  loss  and 
waste,  until  this  issue  as  to  the  will  is  decided." 

His  Honor  made  the  following  order  : 

"  Upon  a  motion  submitted  for  a  receiver  in  this  matter, 
upon  the  affidavit  filed,  it  is  ordered  that  William  E.  Ander- 
4Jon  be  appointed  receiver  of  all  the  personal  property  of  Wil- 
liam C.  Faucette,  and  also  of  the  rents  and  profits  of  the  lands 


BRYAN  V.  MORING.  11 

poflBeseed  by  William  C.  Fancette,  at  his  death,  daring  the 
pendency  of  the  appeal.  The  receiver  will  give  bond  in  the 
sum  of  fifteen  thousand  dollars,  and  make  report  to  each  term 
of  the  conrt  of  his  receipts  and  disborsements. 

^'  K.  J.  Bryan  and  £.  H.  Bryan,  and  their  agents,  are  en- 
joined from  receiving  or  interfering  in  any  way  with  the 
property  herein  described,  except  that  the  said  receiver  may 
rent,  npon  proper  security,  any  of  the  said  land  to  the  said 
Boaa  J.  Bryan." 

From  BO  much  of  the  above  order  as  appoints  a  receiver 
for  the  real  estate,  and  enjoins  Bosa  J.  Bryan  and  £.  H.  Bryan, 
and  their  agents,  from  receiving  or  interfering  in  any  way 
with  the  said  real  estate,  Bosa  J.  Bryan  and  £•  H.  Bryan 
appeal  to  the  Supreme  Oourt. 

F.  H.  Bwbee^  for  pLaintifb. 

Jokn  W.  Graham  and  Thomas  Ruff/a^  for  defendants. 

AsHS,  J.  (after  stating  the  facts).  The  facts  of  the  case 
are  so  imperfectly  stated,  that  we  are  not  certain  that  we  can 
come  to  a  correct  conclusion  npon  the  point  presented  by  the 
appeal  from  the  ruling  of  the  judge  in  appointing  a  receiver 
to  take  charge  of  the  real  estate  of  W.  C.  Faucette, 

The  will  of  1879,  which  was  admitted  to  probate  in  1883, 
gives  all  the  property  of  the  testator  to  his  sister,  Sally  A. 
Fancette,  and  his  brother,  Henry  0.  Faucette,  one  half  to  each ; 
and  if  either  should  die  withont  children,  then  his  or  her  part 
to  go  to  the  snrvivor.  The  case  shows  that  Henry  C.  Faucette 
died  before  the  testator,  and  we  take  it,  unmarried  and  without 
children.  But  whether  Sally  still  lives  does  not  appear,  and 
there  is  nothing  in  the  case  to  show  how  Bosa  J.  Bryan  is  en- 
titled to  the  land  that  belonged  to  the  testator,  except  in  the 
affidavit  filed  by  John  M«  Mooring  as  the  basis  of  his  applica- 
tion for  a  receiver,  where  it  is  stated  that  Rosa  J.  Bryan  is 
sole  heir  and  devisee  nnder  the  will  of  1879.  We  must  assume 
tluit  this  statement  would  not  have  been  made  if  she  did  not 
(Mm  title  to  the  land  in  some  way  under  the  will,  possibly  as 
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heir  to  Sally  A.  Faucette,  who  may  be  dead.  But  in  any  way 
it  fieems  to  be  conceded  by  the  proponnders  of  the  last  will 
that  she  claims  as  heir,  and  is  in  possession  of  the  land,  and  in 
receipt  of  the  rents  and  profits.  That  being  so,  ought  she  to 
be  deprived  of  the  enjoyment  of  the  rents  and  profits  before 
the  caveators  shall  establish  their  right  to  the  land,  which  can 
only  be  done  by  establishing  the  will  of  1880  as  the  last  will 
and  testament  of  W.  0.  Faucette. 

They  assert  that  by  the  verdict  of  the  jury  they  have  at 
least  shown  an  apparent  right  to  the  land,  and  that  is  sufficient, 
although  there  has  been  an  appeal  in  the  case  to  give  them  a 
receiver  to  take  charge  of  the  land,  to  secure  the  rents  and 
profits,  and  hold  them  subject  to  the  final  determination  of  the 
case,  leaving  open  the  issue  of  devisavit  vd  rum.  But  admitting 
that  the  verdict  of  the  jury  has  established  an  apparent  right, 
that  of  itself  was  no  sufficient  ground  for  the  interposition  of 
the  court  to  take  the  land  into  the  custody  of  the  law,  and 
deprive  the  owner  of  the  pernancy  of  the  profits.  One  essential 
element  in  the  exercise  of  this  extraordinary  jurisdiction  of  the 
court,  is  the  danger  of  the  property  being  lost  or  its  value 
greatly  impaired — as  in  the  case  of  rents  and  profits  of  land, 
that  they  will  be  squandered  and  lost  by  the  insolvency  of  the 
party  in  possession.  Hence,  in  such  a  case,  it  is  necessary  that 
the  insolvency  of  the  party  in  possession  should  be  alleged  and 
shown.  This  rule  is  expressly  laid  down  in  the  case  of  Twitty 
V.  Logan  (80  N.  C.  69),  where  it  is  held,  "  an  order  appointing 
a  receiver  will  not  be  made  when  the  party  applying  for  the 
same  has  not  established  an  apparent  right  to  the  property  in 
litigation,  and  when  it  is  neither  alleged  nor  shown  that  there 
is  a  waste  or  injury  to  the  property,  or  loss  of  the  rents  a/ad 
proJUsj  by  reason  of  the  insolvency  of  the  adverse  party  in 
possession.  , 

In  RoUins  v.  Henry  (77  N.  C.  467),  it  was  held  by  the 
court  that  "  whenever  the  contest  is  simply  a  question  of  dis- 
puted title  to  property,  the  plaintiff  asserting  a  legal  title  in 
himself,  against  a  defendant  in  possession,  receiving  the  rents, 
&c.,  under  a  claim  of  legal  title,  even  if  the  defendant  is  in- 
solvent, a  receiver  will  be  appointed  only  when  plaintiff  sets 
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forth  aD  apparently  good  title,  not  snffidently  controverted  in 
the  answer,  and  showB  imminent  danger  of  loss  hy  defendcm£s 
insobnencyP 

The  rule  laid  down  in  the  first  cited  case,  and  the  case  of 
EoUins  V.  Henry  {supra)  ^  is  fully  and  directly  supported  by 
Vane  v.  Woods  (46  Miss.  120),  where  it  is  held,  ''  the  defend- 
ant will  not  be  deprived  of  his  possession  by  a  receiver,  unless 
it  is  made  to  appear  that  there  is  a  great  risk  of  ultimate  loss 
of  the  property,  and  insolvency  on  the  part  of  the  defendant, 
so  that  he  will  be  unable  to  respond  to  a  final  decision.*'  And 
High  on  Recevoers  thus  lays  down  the  doctrine :  "  There  are 
two  conditions,  both  of  which  must  combine  to  warrant  a 
court  of  equity  in  granting  a  receiver  as  against  a  defendant  in 
possession.  These  conditions  are,  first,  that  plaintiff  must 
show  a  strong  ground  of  title,  with  a  reasonable  probability 
that  he  will  ultimately  prevail ;  and  second,  that  there  is  im- 
minent danger  to  the  property  or  its  rents  and  profits,  unless 
the  court  shall  interpose." 

But  in  this  case  there  is  no  allegation  of  the  insolvency  of 
Rosa  J.  Bryan.  There  is  no  statement  in  the  aflSdavit  of  John 
M.  Moring  that  she  is  insolvent,  and  that  she  will  be  unable  to 
respond  to  the  final  judgment  in  the  case,  in  consequence  of 
her  insolvency,  and  this,  as  shown  from  the  authorities  cited, 
is  an  essential  condition  to  be  allied  and  shown  in  a  proper 
case  for  the  appointment  of  a  receiver  to  take  into  possession 
lands,  or  the  rents  and  profits  thereof,  that  may  be  the  subject 
of  the  litigation. 

But,  moreover,  we  do  not  think  this  a  proper  case  for  a 
receiver  of  the  lands  and  rents,  &c.  It  is  not  an  action  to  re- 
cover land,  and  to  secure  the  rents  and  profits  as  incidental  to 
the  final  recovery,  but  a  proceeding  to  establish  a  paper  writ- 
ing as  a  last  will  and  testament ;  and  we  are  not  aware  of  any 
authority  for  the  appointment  of  a  receiver  in  such  a  case. 

Our  conclusion,  therefore,  is,  that  there  was  error  in  so 
much  of  the  order  made  in  the  court  below  as  gave  to  the 
receiver  authority  to  take  charge  of  the  rents  and  profits  of  the 
land  possessed  by  W.  C.  Faucette  at  his  death,  and  enjoining 
R  J.  Biyan  and  E.  H.  Bryan,  and  their  agents,  from  receiving 
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or  interfering  with  the  said  land,  and  the  rente  and  profits 
thereof,  and  bo  much  of  the  said  order  is  reversed. 

Let  this  be  certified  to  the  Superior  Court  of  Chatham 
county. 

Error.    Reversed. 


Kent  vs.  Dunham. 

[142  Maasachiifletts,  216.] 


Devise  to  destitutb  kindred. — Pebpetuity. — Indekiiute 
accumulations. — 0noeetaintt. 

A  devise  to  two  pertons  luuned,  "  their  heirs  aod  sssi^Ds  forerer,  and  to  the  snr- 
riyor  of  them  and  his  heirs  foreyer,  in  tmst  to  seU,  dispose  of,  invest,  and  man- 
age the  same,  and  appropriate  sneh  part  of  the  principal  and  interest  as  they 
may  deem  best  for  the  aid  and  support  of  those  of  my  children  and  their  de- 
scendants who  may  be  destitate,  and  in  the  opinion  of  said  trustees  need  anch 
aid/'  is  void.  It  cannot  be  upheld  as  a  public  or  charitable  tmst,  and  it  is 
invalid  and  without  e£foot  as  against  public  policy. 

Bill  in  equity,  by  two  heirs  at  law  oE  Josiah  Dunham,  who 
died  on  April  28, 1857,  to  have  a  certain  trust  created  by  the 
residuary  clause  of  his  will  declared  void.  The  defendants  de- 
murred to  the  bill  for  want  of  equity.  Hearing,  on  bill  and 
demurrer,  before  Judge  0.  Allen,  who  reserved  the  case,  which 
appears  in  the  opinion,  for  the  consideration  of  the  full  court. 

C.  H.  Hill  and  Z.  S.  Ddbney^  for  defendants. 

R.  1£.  Morae^  Jt.^  and  H.  DunJuim^  for  plaintiffs. 

Devbns,  J.  The  gift  in  the  residuary  clause  of  the  will  to 
^^  Samuel  Leeds  and  Josiah  Dunham,  Jr.,  their  heirs  and  assigns 
forever,  and  to  the  survivor  of  them  and  his  heirs  forever,  in 
trust,  to  sell,  dispose  of,  invest,  and  manage  the  same,  and  ap- 
propriate such  part  of  the  principal  and  interest  as  they  may 
deem  best,  for  the  aid  and  support  of  those  of  my  children  and 
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their  descendants  who  may  be  destitute,  and  in  the  opinion  of 
said  trustees  need  such  aid,"  will  not  adnait  of  being  construed 
as  a  gift  to  the  testator's  children  and  their  descendants  who 
might  be  living  at  the  time  of  the  testator's  decease,  or  that  of 
the  last  of  his  children.  The  langaage  used,  as  well  as  the  de- 
clared purpose,  shows  that  it  is  a  gift  in  tmst  for  the  benefit 
of  those  descendants  of  the  testator  who  should  thereafter, 
through  an  indefinite  period  of  time,  become  destitute  and  in 
need  of  aid  and  support.  The  words  import  that  the  bequest 
is  ultimately  to  be  administered  by  others  than  the  trustees 
named,  and  that  the  testator  has  not  sought  to  repose  a  special 
confidence  in  them  exclusively,  bnt  to  establish  a  permanent 
trust  for  which  trustees  are  ultimately  to  be  appointed  accord- 
ing to  the  ordinary  rules  of  courts  of  equity.  That  such  a  gift 
ifi  too  remote,  as  tending  to  create  a  perpetuity  when  it  is  to 
be  held  for  the  benefit  of  those  who  may  not  have  been  living 
at  the  time  of  the  testator's  death,  or  that  of  his  children,  and 
who  may  not  come  into  being  until  many  years  thereafter,  can- 
not be  controverted,  unless  it  can  be  sustained  as  a  public  char- 
ity, {Ifightingale  v.  BurreUj  15  Pick.  104 ;  Brattle  Sqiuxre 
Church  V.  Orantj  3  Gray,  142 ;  Sea^s  v.  Russell,  8  Gray,  86 ; 
Thomdike  v.  Larvng,  15  Gray,  391.)  The  Attorney-General 
has  therefore  been  made  a  party  to  this  bill,  as  well  as  all  the 
descendants  of  the  testator,  (jackson  v.  PhiUips,  14  Allen, 
589.) 

A  public  or  charitable  trust  may  be  indefinite  in  duration, 
and,  its  general  object  or  purpose,  as  indicated,  being  chari- 
table, the  application  and  selection  of  the  particular  objects  or 
individuals  who  are  to  receive  its  benefits  may  be  confided  to 
those  who  are  its  trustees.  That  a  gift  should  have  this  char- 
acter, there  must  be  some  benefit  to  be  conferred  upon,  or  duty 
to  be  performed  towards,  either  the  public  at  large  or  some 
part  thereof,  or  an  indefinite  class  of  persons.  If  a  trust  were 
created  for  the  benefit  of  the  poor  of  a  particular  town  or  par- 
ish, or  of  persons  of  a  specified  class  or  occupation,  as  seamen, 
laborers,  or  mechanics,  it  would  not  be  doubted  that  it  would 
be  good  as  a  charity.  So,  if  a  sum  were  bequeathed,  the  income 
of  which,  from  time  to  tiipe,  or  in  the  discretion  of  the  trus- 
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teeB|  was  to  be  applied  to  the  relief  of  the  destitute,  by  distri- 
bntioD  of  fuel  or  provisions,  or  in  any  other  similar  defined 
mode,  or  as  the  trustees  might  deem  most  expedient,  the  gift 
could  be  enforced  as  a  public  charity. 

The  gift  in  the  case  at  bar  is  solely  for  the  benefit  of  the 
children  of  the  testator  and  their  descendants.  The  only  pub- 
lic interest  there  can  be  in  connection  with  it  is,  that,  whereas 
there  may  be  hereafter  certain  destitute  persons,  descendants 
of  the  testator,  who  might  otherwise  become  a  public  charge, 
they  will  be  entitled  to  relief  from  this  fund.  This  legacy,  it 
will  be  observed,  is  readily  distinguishable  from  one  by  which 
the  income  of  a  fund  is  devoted  to  the  poor  of  a  particular 
town  or  parish,  preference  being  given  to  the  descendants  or 
the  relations  of  the  testator.  In  such  a  donation  there  is  a 
public  object,  as  they  are  thus  provided  for  only  as  a  part  of 
the  poor  who  are  to  receive  the  benefit  of  the  charity,  although 
a  preference  is  given  them,  on  account  of  their  descent  or 
relationship,  in  its  distribution. 

There  are  certain  English  cases,  which,  as  the  trustees  con- 
tend, afford  strong  ground  for  holding  this  legacy  to  be  a  pub- 
lic charity.  In  Attomey-Oeneral  v.  BuchrvaU  (2  Atk.  328), 
decided  in  1741,  the  point  decided  was,  that  any  person,  though 
the  most  remote  in  the  contemplation  of  the  diarity,  might  be 
a  relator  in  an  information  in  reference  thereto.  The  facts,  as 
stated  in  the  case,  do  not  show  that  any  question  arose  as  to 
whether  the  bequest  was  a  public  charity,  the  only  inquiry 
apparently  being  whether  the  relator  was  one  of  the  poor  rela- 
tions who  were  the  objects  of  the  bounty.  In  White  v.  White 
(7  Ves.  423),  decided  in  1802,  it  was  held  that  a  bequest  to 
poor  relations  of  two  families  for  putting  out  their  children  as 
apprentices,  the  duration  of  which  would  have  exceeded  the 
limits  allowed  by  law,  unless  it  was  a  public  charity,  might  be 
executed  by  putting  out  those  who  were  then  ready  as  appren- 
tices. There  was  no  discussion  of  the  subject  in  the  opinion 
of  the  Master  of  the  Soils,  Sir  William  Grant.  In  Attorney- 
Oeneral  v.  Price  (17  Ves.  371),  decided  in  1810,  there  was  a 
direction  to  pay  £20  per  annum  to  the  testator's  poor  kinsmen 
in  the  county  of  Brecon,  which  was  held  good  as  a  charity, 
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apparently  npon  the  authority  of  Imac  v.  De  Friez  (Ambl. 
595),  and  on  the  ground  that  it  was  entitled  to  have  perpetnal 
oontinnance  for  the  benefit  of  a  particular  class  of  poor.  In 
GiUam  y.  Taylor  (L.  R.  16  Eq.  581),  it  was  held  that,  where 
the  testator  gave  the  residue  of  his  real  and  personal  estate  to 
trustees  for  investment  in  their  joint  names,  and  directed  the 
interest  from  time  to  time  to  be  paid  to  such  lineal  descendants 
of  a  person  named,  '^  as  they  might  severally  need,"  the  gift 
was  charitable ;  and  that  it  need  not  be  distributed  to  those 
actually  poor,  but  only  to  those  relatively  so ;  and  thus  that,  if 
all  the  descendants  except  one  had  £20,000  a  year,  and  the  latter 
£10,000  a  year,  he  would  be  entitled.  This  decision  is  treated 
with  but  scant  respect  in  Attorney- Oeneral  v.  Northumberlomd 
(7  Ch.  D.  742),  by  Sir  George  Jessel,  M.  R.,  where  it  is  said 
that  such  a  charity  could  only  be  good  in  favor  of  those  actu- 
ally poor.  In  this  last  case,  the  gift  gave  only  a  preference  to 
the  kindred  of  the  testator  in  the  distribution  of  tlie  income  of 
the  trust  fund  to  the  poor,  which  was  provided  for  annually. 

These  cases  do  not  fully  sustain  the  position  that  the  legacy 
here  in  question  can  be  upheld  as  a  public  charity.  In  all  of 
them  there  were  persons  so  situated  as  to  be  entitled  to  the 
benefit  of  the  charity,  so  that  an  indefinite  accumulation  was 
not  to  be  permitted  in  favor  of  a  class  which  might  never  have 
an  existence,  or  might  not  come  into  existence  within  any  per- 
iod of  time  when  its  connection  with  the  testator  could  be 
traced. 

Bequests  in  favor  of  poor  relations  also  are  for  a  far  more 
extensive  dass  than  descendants.  While  the  failure  of  issue, 
and  thus  the  termination  of  the  line  of  lineal  descent,  is  com- 
paratively common,  the  ancestors  of  every  person  are  indefi- 
nitely numerous,  and  there  can  be  no  failure  of  collateral  rela- 
tions except  such  as  may  arise  from  the  impossibility  of  tracing 
the  descent  of  the  testator. 

Without  desiring  to  express  any  opinion  as  to  whether  we 
should  hold  it  to  be  our  duty  to  follow  the  doctrine  of  these 
cases,  if  the  question  presented  by  the  case  at  bar  were  fairly 
within  them,  the  reasons  why  the  gift  of  the  testator  cannot 
be  sustained  as  a  public  charity  appear  to  us  entirely  sufficient. 
Vol.  v.— 2 
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It  is  the  policy  of  tbe  law  to  prevent  indefinite  accnxnnla- 
tions  of  property  for  the  benefit  of  individuals.    The  descend- 
ants of  the  testator  are  now,  and  have  been  since  his  decease, 
in  comfortable  circamstances.    Kot  only  may  a  long    time 
elapse  before  any  descendant  will  exist  who  can  be  termed  a 
^^ destitute"  person,  but  such  a  time  may  practically  never 
occur,  as  it  may  be  at  so  distant  a  period  that  descent  cannot 
be  traced,  or  the  event  of  the  failure  of  descent  from  the  tes- 
tator may  render  it  impossible  that  it  should  ever  occur.    In 
the  expectation  of  the  remote  contingency  that  there  shall  be 
a  descendant  who  is  a  destitute  person,  the  fund  is  to  be  per- 
mitted to  accumulate,  if  the  will  of  the  testator  is  followed. 
If  tbe  line  of  descent  from  the  testator  fails,  it  will  have  been 
accumulated  for  his  heirs,  it  may  be  in  a  remote  generation. 
There  is  no  general  public  object  sufficient  to  justify  this  accu- 
mulation, in  the  possible  advantage  which  the  public  may  ob- 
tain by  having  the  descendants  of  the  testator  protected  from 
beggary,  and  thus  from  becoming  a  public  charge.    To  estab- 
lish, as  a  permanent  charity,  a  provision  for  a  single  family, 
and  thus,  it  may  be,  to  permit  an  indefinite  accumulation  of 
property,  which  might  eventually  be  solely  for  the  benefit  of 
the  testator's  heirs,  and  those  who  may  claim  under  them, 
would  be  foreign  to  the  general  principles  of  our  law  on  this 
subject,  and  cannot  be  justified  by  so  slight  a  prospective  pub- 
lic benefit. 

The  result  is  that  the  portion  of  the  residuary  clause  of  the 
testator's  will,  which  seeks  to  establish  a  trust  in  two-thirds  of 
the  residue  of  his  estate  for  the  benefit  of  his  children  and  their 
descendants  ^*  who  may  be  destitute,  and  in  the  opinion  of  said 
trustees  need  such  aid,"  must  be  decreed  to  be  invalid  and  with-  . 
out  effect. 

Demurrer  overruled.  i 
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Hendebson  vs.  Hendebson. 

[64  Maryland,  186.] 

Thb  bulb  nr  Shelley's  oabb. — Tbust  fob  ohildbbk. 

In  the  constniction  of  wills  the  intentioii  of  the  testator  must  be  sought  for  and 
aaoertained.  If  that  intention  is  not  in  conflict  with  the  settled  policy  of  thd 
law,  it  will  always  be  respected  and  allowed  to  operate. 

The  intention  of  the  testator  mnst  in  most  cases  be  gathered  from  the  peculiar 
terms  of  the  instmment  under  consideration,  without  reference  to  artificial  and 
tedmical  rules  of  interpretadon. 

In  this  SUte,  even  before  the  Act  of  1862,  ch.  161,  the  rigidity  with  which  the 
Rule  t»  8hdl€^9  Gate  has  been  applied  elsewhere,  seems  to  have  been  some- 
what relaxed ;  and  it  has  been  held  that  the  word  " issue"  in  a  will  is  some- 
times a  word  of  limitation,  and  sometimes  of  purchase  according  to  the  context 
of  the  derise,  and  the  apparent  intention  of  the  testator. 

Whoe  the  testator  manifests  an  intent  to  giye  the  first  taker  only  an  estate  for 
life,  and  uses  the  words  "issue,"  "sons,"  "  children,"  or  "descendants,"  the 
ease  wOl  be  withdrawn  from  the  operation  of  the  rule. 

In  regard  to  executory  trusts,  in  courts  of  equity  the  rule  will  be  adhered  ta 
oolj  in  cases  literally  within  it,  and  where  circumstances  take  the  case  out  of 
the  letter  of  the  rule,  it  will  be  held  subserriflnt  to  the  manifest  intention 
which  led  to  the  creation  of  the  trust. 

Appeal  from  the  Circuit  Court  of  Baltimore  city. 

The  bill  in  this  case  was  filed  by  the  appellants  against  the 
appeUees,  to  obtain  the  constrnction  of  a  clause  in  the  will  of 
Mrs.  Eliza  C.  Henderson,  making  disposition  of  certaia  lease- 
hold property.  The  appeal  was  taken  from  the  decree  of  the 
court  below  giving  a  construction  to  said  clause.  The  case  is 
stated  in  the  opinion  of  this  court. 

The  cause  was  submitted  for  the  appellants  to  Chief  Justice 
Alrey,  JJ.  Tellott,  Stone,  Miller,  Robinson,  Irving,  Eitchie, 
and  Bryan. 

CaHtan  Shafer  and  J.  Wilson  Leakin^  for  appellants. 

No  counsel  for  the  appellees. 

Ybllott,  J.  This  record  discloses  the  following  facts: 
Eliza  0.  Henderson,  late  of  Baltimore  city,  on  the  8th  day  of 
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Noyember,  1876,  ozecnted  her  last  will  and  testament ;  in  the 
second  clanse  of  which  she  says : 

"  I  give,  devise,  and  bequeath  unto  my  son,  William 
Thomas  Henderson,  his  heirs,  executors,  and  administrators, 
all  those  two  lots  of  ground  and  improvements,  situate  on  the 
north  side  of  K.  Gay  street,  in  the  city  of  Baltimore,  and 
known  as  Nos.  181  and  183,  in  trust  and  confidence  neverthe- 
less, to  hold,  have,  receive,  and  collect  all  the  rents,  issues,  and 
profits  thereof,  and  use  and  dispose  of  the  same  as  follows, 
that  is  to  say,  to  pay  all  ground  rents,  taxes,  water  rents,  re- 
pairs, and  other  expenses  that  may  be  necessary  to  keep  the 
said  property  in  good,  tenantable  condition,  and  unincumbered, 
and  to  disburse  the  net  proceeds  that  may  remain  as  follows : 
to  reimburse  himself  all  proper  expenses  and  commissions,  and 
to  divide  the  balance  equally  among  and  between  my  three 
children,  Bobert  Brown  Henderson,  Margaret  Jane  Lewis,  and 
himself,  William  Thomas  Henderson,  share  and  share  alike, 
and  in  case  of  the  death  of  any  one  or  more  of  my  said  chil- 
dren, then  the  share  or  shares  of  such  child  or  children  to  go 
to  his  or  her  lineal  descendants,  and  in  case  either  of  my  said 
children  shall  die  without  leaving  issue,  then  the  share  of  such 
child  shall  go  to  my  surviving  child  or  children  equally,  share 
and  share  alike." 

This  will,  with  its  codicils,  was  admitted  to  probate  on  the 
22d  day  of  December,  1883. 

The  said  William  Thomas  Henderson,  the  trustee  named 
in  the  will,  died  in  the  lifetime  of  his  mother,  the  testatrix, 
leaving  two  children,  William  Andrew  Henderson  and  Robert 
Keen  Henderson,  infant  defendants  in  the  court  below,  and 
appellees  in  this  record.  The  other  appellees,  defendants  be- 
low, are  John  Henderson  Lewis,  Albert  XTrband  Lewis,  and 
Margaret  Lewis,  who  are  the  children  of  Margaret  Jane  Lewis, 
and  grandchildren  of  the  testatrix,  and  are  infants  residing  in 
the  State  of  Yirginia.  The  bill  of  complaint  was  filed  by  Bob- 
ert Brown  Henderson  and  Margaret  Jane  Lewis,  surviving 
children  of  the  testatrix,  uniting  therein  with  John  A.  Lewis, 
husband  of  said  Margaret  Jane,  and  David  Henderson,  execu- 
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tor  of  said  will,  for  the  parpose  of  obtaining  a  judicial  constnio- 
tioD  of  the  clause  which  has  been  transcribed. 

In  the  construction  of  wills  the  intention  of  the  testator 
most  be  sought  for  and  ascertained.  If  that  intention  is  not 
in  conflict  with  the  settled  policy  of  the  law,  it  will  always  be 
respected  and  allowed  to  operate.  It  is  therefore  apparent 
thai  the  donor  of  property  by  a  testamentary  disposition  has 
AD  almost  unlimited  scope  within  which  to  exercise  his  judg- 
ment or  to  gratify  his  caprice.  Multitudes  of  wills  are  being 
bronght  into  courts  for  construction,  and  seldom  do  we  find 
two  of  them  exactly  similar.  Unlike  deeds  of  conveyance  in 
this  re(q>ect,  they  are  as  multiform  and  distinct  in  their  struo- 
toie,  phraseology,  and  purposes  as  are  .the  mental  operations, 
the  motiyes  and  feelings  of  the  different  testators.  Thus  it  is 
that,  apart  from  the  enunciation  of  some  general  principles 
applicable  to  all  transmissions  of  property  by  last  will  and  tes- 
tament, the  citation  of  authorities  is  of  but  Uttle  utility.  The 
exercise  of  what  seems  to  be  sound  judgment  and  common 
aeose  may,  however,  be  safely  invoked  and  relied  upon  in  the 
ascertainment  of  intention.  The  peculiar  situation  of  this  tes- 
tatrix and  the  relations  subsisting  between  her  and  the  redpi- 
enta  of  her  bounty,  must  therefore  be  considered  in  connection 
with  the  language  of  the  document  itself,  in  order  that  we  may 
be  folly  enlightened  in  regard  to  the  real  motives  and  intent 
hj  which  she  was  controlled  in  the  execution  of  this  will. 

At  that  time  Eliza  0.  Henderson  had  three  children.  Two 
of  these  children  are  still  living,  and  her  son  William  Thomas 
died  after  the  execution  of  the  will,  but  before  the  decease  of 
bis  mother.  Bobert  Brown  Henderson  and  Margaret  Jane 
I^wis  contend  that  on  the  death  of  their  mother  they  each  be- 
came entitled  to,  and  they  now  claim  an  absolute  estate  in,  one 
third  of  the  property  in  question.  N  ow  it  seems  to  be  entirely 
consistent  with  the  suggestions  of  reason  and  common  sense  to 
suppose  that  if  Eliza  0.  Henderson  intended  that  as  soon  as 
her  death  occurred,  each  of  her  three  children  should  have  an 
tbfiolute  estate  in  one  third  of  her  property,  she  would  not 
have  made  a  will  creating  a  trust  which  would  have  been 
'wholly  unnecessary  and  a  mere  work  of  supererogation,  as  by 
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mere  operation  of  law  each  of  her  three  children,  or  their 
heirs,  would  have  become  entitled  to  an  eqnal  diatribntive 
share  of  said  property.  We  are  thus  led  to  inquire  for  what 
purpose  was  the  will  made  and  the  trust  created  ?  Evidently 
in  order  that  her  bounty  might  not  fail  to  be  extended  to  her 
grandchildren.  If  a  third  was  left  to  a  son  or  daughter  as  an 
absolute  estate,  he  or  she  might,  subsequently  to  the  death  of 
the  testatrix,  dispose  of  his  entire  share  and  waste  the  proceeds 
in  prodigal  expenditures,  and  the  grandchildren  would  be  left 
destitute.  But  by  creating  the  trust  her  children  enjoyed  the 
income  during  their  lives,  and  the  corpus  of  the  estate  was  pro- 
tected and  kept  intact  for  the  benefit  of  her  descendants  in  the 
second  degree.  This  seems  to  have  been  the  intention  of  the 
testatrix  in  so  carefully  protecting  the  property  by  the  creation 
of  a  trust,  and  by  requiring  the  active  intervention  of  a  fiduciary 
agent.  In  regard  to  the  construction  of  wills,  this  court,  adopt- 
ing the  language  of  Chancellor  Kent,  has  said  that  '^  though 
we  are  not  to  disregard  the  authority  of  decisions,  even  as  to 
the  interpretation  of  wills,  yet  it  is  certain  that  the  construc- 
tion of  them  is  so  much  governed  by  the  language,  arrange- 
ment, and  circumstances  of  each  particular  instrument,  that 
adjudged  cases  become  of  less  authority,  and  are  of  more  haz- 
ardous application  than  decisions  upon  any  other  branch  of 
the  law."    {Douglas  v.  Blackford^  7  Md.  22.) 

The  intention  of  the  maker  of  a  will  is  the  main  and  im- 
portant question  presented  in  its  construction.  That  intention 
must  in  most  cases,  be  gathered  from  the  peculiar  terms  of 
the  instrument  under  consideration,  without  reference  to  arti- 
ficial and  technical  rules  of  interpretation.  But  in  this  contro- 
versy an  efi^ort  has  been  made  to  apply  the  rule  in  Shelley's 
case,  and  thereby  create  an  absolute  vested  estate  in  the  chil- 
dren of  the  testatrix.  Preston,  in  his  Treatise  on  Estates^  p. 
268,  thus  defines  the  rule : 

'^When  a  person  takes  an  estate  of  freehold,  legally  or 
equitably,  under  a  deed,  will,  or  other  writing,  and  in  the  same 
instrument  there  is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  any  estate,  of  an  interest 
of  the  same  legal  or  equitable  quality,  to  his  Jieirs  generally, 


HENDEBSOK  ▼.  HENDERSON.  S3 

or  hdrsfffhis  body,  as  a  class  of  persons  to  take  in  saocession, 
^m  generation  to  generation,  the  limitation  to  the  Aeirs  en- 
titles the  ancestor  to  the  whole  estate."  In  England  the 
operation  of  the  rule  seems  to  have  been  alwajs  confined  to 
the  nse  of  the  word  heirs  or  heirs  of  the  body,  and  the  rale 
did  not  apply  if  the  words  children,  issue,  or  descendants  were 
employed.  The  reason  for  this  distinction  is  apparent.  A 
man  may  have  children  not  born  in  lawful  wedlock ;  his  issue 
may  be  illegitimate ;  his  descendants  bastards.  Property  may 
be  devised  to  them,  but  they  necessarily  take  by  purchase,  and 
a  new  stock  is  thus  created.  The  word  heirs,  however,  impHes 
legitimacy  and  a  capability  of  taking  by  inheritance.  Hence 
the  rule  was  held  not  to  apply  unless  the  word  heirs  was  used 
in  the  instrument.  {Doe^  Lessee  of  the  Earl  of  Lindeey  ▼.  Coir 
year,  11  East,  564;  QoodtMe  on  the  Demise  of  Sweet  v.  Herring, 
1  East,  264;  I/me  v.  Davies,  2  Ld.  Baym.  1561 ;  2  Soil.  Ab. 
417.) 

In  this  State,  even  before  the  Act  of  1862,  ch.  161,  the 
rigidity  with  which  the  rule  has  been  applied  elsewhere  seems 
to  have  been  somewhat  relaxed ;  and  it  has  been  held  that  the 
word  issue  in  a  will  is  sometimes  a  word  of  limitation  and 
sometimes  of  purchase,  according  to  the  context  of  the  devise 
and  the  apparent  intention  of  the  testator.  There  can  be  no 
doubt  that  where  the  testator  manifests  an  intent  to  give  the 
first  taker  only  an  estate  for  life,  and  uses  the  words  issue, 
sons,  children,  or  descendants,  the  case  will  be  withdrawn  from 
the  operation  of  the  rule.  And  in  regard  to  all  executory 
trusts,  it  is  undoubtedly  true  that  in  courts  of  equity  the  rule 
will  be  adhered  to  only  in  cases  literally  within  it,  and  that 
where  circumstances  take  the  case  out  of  the  letter  of  the  rule, 
it  will  be  held  subservient  to  the  manifest  intention  which  led 
to  the  creation  of  the  trust.  {Lyles  v.  Digged  Lessee,  6  H.  & 
J.  364 ;  Home  v.  Lyeth^  4  H.  &  J.  431 ;  Dickson  v.  SaMerfield, 
53  Md.  320;  4  Kent  Comm.  240.) 

"Sow,  as  the  intention  of  the  maker  is  to  be  gathered  from 
tlie  whole  wiU,  we  find  the  testatrix,  in  the  fifth  clause,  giving 
ao  estate  for  life  to  her  sister,  and  then  to  Margaret  Lewis  and 
^^h&  heirs  J^oreverf^  while,  in  the  clause  now  to  be  constraed, 
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she  carefully  avoids  the  use  of  the  word  hei/rs^  and  designates 
her  grandchildren  ae  ^Mineal  descendants"  in  one  place,  and 
as  ^'  issue "  in  another.  This  careful  avoidance  of  words  of 
limitation  and  inheritance  is  suggestive  of  an  earnest  solicitude 
on  the  part  of  a  skillful  draughtsman  to  escape  from  the  opera- 
tion of  the  rule  in  Shelley^s  case,  which  he  knew  would  run 
counter  to  the  intentions  of  the  testatrix. 

It  has  been  argued  that  if  the  estate  did  not  vest  absolutely 
in  the  children  of  the  testatrix,  the  will  would  create  a  perpe- 
tuity. Undoubtedly,  if  this  trust  had  been  created  by  deed 
there  would  have  been  some  soundness  in  this  argument  But 
in  the  case  of  wills,  the  Act  of  1825,  ch.  119  (§  305  of  art.  98  of 
the  Code),  provided  against  the  omission  of  testators.  ^'  It  as- 
sumes thai  a  testator  may  not  know  that  terms  of  limitation 
are  necessary,  and  directs  that  if  no  word  of  perpetuity  are 
added  to  the  devise,  it  shall  be  intended  that  the  whole  estate 
and  interest  of  the  testator  was  designed  to  be  passed." 
{Hammond  v.  Eamm/md^  8  G.  &  J.  441 ;  FoMfaaa  ei  al.  t. 
Brown^  60  Md.  66.) 

There  being  no  words  of  limitation  or  perpetuity  in  this 
clause  of  the  will,  upon  the  death  of  each  of  the  life-tenants, 
by  the  operation  of  this  statute,  an  absolute  estate  vests  in  the 
next  takers;  and  upon  the  death  of  all  the  life-tenants,  the 
trust  ceases  to  be  executory  and  becomes  executed,  the  object 
for  which  it  was  created  having  been  accomplished. 

It  seems  therefore  to  be  clear  that  the  children  of  William 
Thomas  Henderson  are  each  entitled  to  the  one-sixth  absolutely 
of  the  leasehold  property  mentioned  in  the  clause  of  the  will 
thus  construed.  It  is  also  apparent  that  a  trustee  should  be 
appointed  to  execute  the  trust  in  the  place  of  William  Thomas 
Henderson,  deceased ;  and  that  he  should  hold  one  third  of  the 
property  for  each  of  the  surviving  children  of  the  testatrix ; 
and  that  on  the  death  of  either  of  said  children  of  the  testa- 
trix, the  share  thus  held  should  go,  absolutely  and  free  from 
the  trust,  to  his  or  her  issue,  if  there  be  any  then  living,  jp^ 
itirpesy  and  if  none  should  then  be  living,  then  to  his  or  her 
surviving  brother  or  sister ;  and  if  neither  should  then  be  liv- 
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ing,  then  to  the  personal  representatire  of  the  testatrix,  Eliza 
C.  Henderson.    The  costs  to  be  paid  ont  of  the  trust  fand. 

There  being  no  error  in  the  decree  of  the  Oircait  Oourtj 
md  decree  shonid  be  affirmed. 

Decree  affirmed. 


Pattbbson  vs.  Wilson. 

[64  MarjUmd,  198.] 

The  bxboution  of  a  fowsb. 

T^  donee  of  a  power  maj  execute  it  wiihoufc  referring  to  it,  end  withoot  tekuig 
any  nofcioe  of  it,  provided  the  intention  to  ezeeate  it  reelly  eppeers. 

If  tlicre  ia  no  ejq>reea  referenoe  to  tlie  inetroment  cresting  the  power,  there  ehoold 
be  some  epedel  referenoe  to  the  snbjeet  on  which  it  is  to  operete,  or  some  eir- 
» lending  to  the  eonclnsion  that  its  ezecntion  was  intended. 


Appxal  from  the  Circnit  Court  of  Baltimore  city.  The 
caae  is  stated  in  the  opinion  of  the  court.  The  cause  was  sub- 
mitted to  Chief  Justice  Alyey,  JJ.  Yellott,  Stone,  Miller, 
Irving,  Bitchie,  and  Bryan. 

W,  SaU  JBarris  and  K  Calvm  WiUiamaj  for  appellants. 

Wm.  H.  Brune,  Jr.,  for  surviving  trustees. 

Richard  F.  KimbaU^  for  James  Wilson  Patterson  and 
otheFB,  individually. 

fELLOTTy  J.  The  bill  of  complaint  in  this  cause  was  filed 
in  the  Circnit  Court  of  Baltimore  city  by  the  appellees,  who 
are  the  surviving  trustees  under  the  last  wills  and  testaments 
of  James  Wilson,  deceased,  and  of  Mary  Wilson,  deceased,  who 
were  husband  and  wife.  The  said  James  departed  this  life  in 
1851,  and  his  widow  in  1869,  each  having  made  and  executed 
a  testamentary  disposition  of  property.  These  proceedings 
were  instituted  by  the  trustees  for  the  purpose  of  obtaining 
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directions  from  the  court  in  relation  to  the  transfer  of  certain 
property  and  estate  left  by  said  decedents  to  their  daughter, 
Marj  L.  Patterson,  and  for  a  judicial  construction  of  certain 
clauses  in  the  last  will  and  testament  of  said  Mary  L.  Patter- 
son ;  the  trustees  holding  the  said  property  in  trust  for  the  said 
Mary  L.  Patterson  during  her  life,  and  in  the  event  of  her  in- 
testacy, then  in  trust  for  her  issue  in  conformity  with  the  fol- 
lowing clause  in  the  will  of  said  James  Wilson,  and  a  similar 
provision  in  the  will  of  said  Mary  Wilson.  The  clause  in  the 
will  of  the  said  James  now  referred  to,  reads  as  follows  : 

''  It  is  my  will  and  desire  that  each  of  my  said  children,  in- 
cluding my  daughters,  whether  single  or  married,  shall  have 
power  by  last  will  and  testament,  or  instrument  of  writing  in 
the  nature  of  a  last  will  and  testament,  whether  the  same  shall 
be  made  in  my  lifetime  or  after  my  decease,  and  although  such 
child  may  die  before  me,  to  dispose  of  absolutely  or  in  any 
manner  he  or  she  may  think  proper,  all  the  property,  real,  per- 
sonal, or  mixed,  bequeathed  or  devised  immediately  or  by  way 
of  remainder,  to  or  in  trust  for  him  or  her  by  this  my  will,  or 
which  may  come  or  pass  to  him  or  her  under  or  by  virtue  of 
any  of  the  clauses  or  provisions  of  this  my  will,  and  such  prop- 
erty shall  pass  and  be  distributed  in  all  respects  according  to 
the  will,  or  instrument  in  the  nature  of  a  will,  of  such  chQd. 
None  of  my  said  daughters  are  to  have  the  power  of  disposing 
of  the  property  left  in  trust  for  them  respectively,  except  by 
will  as  aforesaid." 

In  the  will  of  Mary  Wilson  certain  property  is  devised  and 
bequeathed  to  the  said  Mary  L.  Patterson  with  the  same  limi- 
tations and  powers. 

By  the  last  wills  and  testaments  of  her  said  parents,  it  is 
also  provided  that  if  the  said  Mary  L.  Patterson  should  die  in- 
testate as  to  the  property  left  in  trust  for  her,  the  share  or 
shares  of  such  of  her  issue  as  may  be  under  the  disability  of 
infancy  shall  remain  and  continue  in  trust  until  the  son  or  sons 
shall  arrive  at  the  age  of  twenty-one  years,  and  the  daughter  or 
daughters  at  the  age  of  eighteen,  at  which  time  their  respective 
shares  shall  be  payable,  and  the  trust  shall  cease  and  close  as  to 
them  respectively. 
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On  the  12th  day  of  Angnst,  1884,  the  said  Mary  L.  PattersoD 
departed  this  life,  leaving  a  last  will  and  testament  and  chil- 
dren and  grandchildren,  one  of  her  children  having  died,  leav- 
ing an  infant  surviving  her,  the  said  Mary  L.  Patterson.  All 
the  children  and  grandchildren  are  parties  to  these  proceed- 
ings. 

In  the  biU  of  complaint  it  is  distinctly  and  explicitly 
averred  that  the  said  Mary  L.  Patterson,  at  the  time  of  her 
death,  had,  besides  that  held  in  trust  for  her  as  aforesaid,  other 
property,  both  real  and  personal,  which  she  held  in  her  own 
right,  absolutely  and  in  fee  simple ;  and  there  has  been  no  ad- 
duction  of  proof  tending  to  show  that  there  was  no  other  prop 
erty  upon  which  her  will  could  operate  except  that  subject  to 
the  power  created  by  the  wills  of  James  and  Mary  Wilson. 
The  said  Mary  L.  Patterson,  in  her  last  will  and  testament, 
duly  admitted  to  probate,  after  certain  specific  bequests  of 
articles  of  personal  property,  describes  all  the  other  property 
thus  disposed  of  as  "  all  the  rest,  residue,  and  remainder  of  my 
estate,  real,  personal,  and  mixed,  wheresoever  situated,  and  to 
which  I  am  in  any  manner  whatsoever  entitled." 

In  the  court  below  it  was  decided  that  as  the  will  of  Mary 
L  Patterson  did  not,  either  in  express  terms  or  by  necessary 
implication,  indicate  an  intention  to  execute  the  power  created 
by  the  wills  of  James  and  Mary  Wilson,  the  property  held  in 
trust  as  aforesaid  must  be  held  and  distributed  in  conformity 
with  the  provisions  contained  in  their  wills,  to  which  reference 
bag  already  been  made.  Whether  there  was  a  sufficient  indi- 
cation of  an  intent  to  execute  the  power  created  as  aforesaid, 
is  therefore  the  sole  question  presented  for  determination  by 
this  appeal.  Upon  an  inspection  of  the  will  of  Mary  L.  Pat- 
tersoD,  it  at  once  becomes  apparent  that  there  is  not  the  slight- 
est reference  made  to  the  power  created  by  the  wills  antece- 
dently executed  by  her  parents.  It  haa,  however,  been  decided 
that  the  donee  of  a  power  may  execute  it  without  referring  to 
it,  and  without  taking  any  notice  of  it,  provided  the  intention 
to  execute  the  power  really  appears.  {Smith  v.  Adhing^  41  L. 
J.  Chan.  628 ;  Doe  dem.  Smith  y.  Bird,  5  B.  &  Ad.  695 ;  Sug- 
dm  an  jPowerSy  873.) 
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Bnt  a  person  taking  under  the  execution  of  a  power  does 
not  derive  his  title  from  the  donee,  but  from  the  donor,  under 
the  authority  of  the  instrument  creating  the  power.  {Bradish 
V.  GiAhs,  8  John  0.  R  628.) 

If,  therefore,  there  is  no  express  reference  to  the  instru- 
ment creating  the  power,  it  is  apparent  that  there  should  be 
some  special  reference  to  the  subject  on  which  it  is  to  operate, 
or  some  circumstance  leading  to  the  conclusion  that  its  execu- 
tion was  intended.  Thus,  in  Doe  dem.  Caldeoott  y.  Johnson 
(7  Man.  &  Gran.  1047),  where  it  appeared  that  a  testator,  hold- 
ing property  for  life  with  a  power  to  devise  or  convey,  had  in 
general  terms  devised  and  bequeathed  all  his  real  and  personal 
estates,  it  was  held  that  the  will  was  not  a  good  execution  of 
the  power,  because  it  contained  no  reference  to  the  power,  or 
to  the  property  on  which  it  was  to  operate,  or  to  anything 
from  which  it  could  be  inferred  that  the  testator  in  framing 
the  will  had  the  power  in  his  contemplation.  And  there  being 
no  evidence  adduced  by  either  party  at  the  trial  as  to  whether 
the  testator  had  or  had  not  any  other  real  estate  upon  which 
his  devise  could  operate,  it  was  further  held  that  the  onusjpro- 
handi  rested  upon  him  who  claimed  under  the  will  as  an  effec- 
tive execution  of  the  power ;  and  that  it  lay  upon  him  to  estab- 
lish the  negative  proposition  that  the  testator  possessed  no  such 
property. 

It  has  long  been  the  settled  doctrine  in  England  that  where 
the  power  is  not  referred  to,  the,  property  subject  to  its  opera- 
tion must  be  mentioned,  so  as  to  indicate  that  the  disposition 
was  intended  to  affect  it ;  or,  in  other  words,  the  donee  must 
do  such  an  act  as  to  show  that  he  has  in  view  the  thing  of 
which  he  has  the  power  to  dispose.  When  this  question  has 
arisen  in  the  construction  of  wills,  it  seems  to  have  been  firmly 
settled  that  a  mere  general  devise  or  bequest,  however  unlimit- 
ed in  terms,  will  not  comprehend  the  subject  of  the  power,  un- 
less it  refer  to  the  subject,  or  to  the  power  itself,  or  unless  an 
intent  to  execute  it  becomes  apparent  from  circumstances 
tending  to  such  a  conclusion.  {Zowson  v.  Zowsony  8  Bro.  C. 
C.  272 ;  Moulton  v.  Hutchinson^  1  Atk.  558 ;  Hales  v.  Mor- 
gerum^  3  Ves.  Jr.  299.) 
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In  8  Yes.  Jr.  301,  Lord  Alvanley  distinctly  stated  the  true 
mle  to  be  that  ^'  in  the  execution  of  a  power  there  must  be  a 
direct  reference  to  it,  or  a  clear  reference  to  the  subject,  or 
something  upon  the  face  of  the  will,  or,  independent  of  it, 
some  circumstances  which  show  that  the  testator  could  not 
have  made  that  disposition  without  having  intended  to  com- 
prehend the  subject  of  the  power." 

In  recognition  of  this  doctrine,  Chancellor  Kent  says  that 
"  in  the  case  of  wills  it  has  been  repeatedly  declared,  and  is 
DOW  the  settled  rule,  that  in  respect  to  the  execution  of  a  pow- 
er, there  must  be  a  reference  to  the  subject  of  it,  or  to  the 
power  itself ;  unless  it  be  in  a  case  in  which  the  will  would  be 
inoperative  without  the  aid  of  the  power,  and  the  intention  to 
execute  the  power  became  clear  and  manifest."  (4  Kent  Coram. 
marg.  884.) 

This  court  has  recognized  and  adopted  the  rule  as  settled 
in  England,  and  as  so  clearly  and  concisely  stated  by  the  emi- 
nent jurist  just  mentioned.  {Morey^  Eaoecutrioi  of  Michael  v. 
Miehadj  18  Md.  241 ;  Md.  Mut.  Benev.  Society  of  Red  Men 
V.  Clendineny  Admr.  dkc.  44  Md.  429 ;  Fooe  v.  Scarf  et  al.  55 
Md.  309.) 

In  the  case  in  55  Md.,  it  is  said  that  ^'the  intention  to 
execute  the  power  must  appear  by  a  reference  in  the  instrument 
to  the  power,  or  to  the  subject  of  it,  or  from  the  fact  that  the 
instrument  would  be  inoperative  without  the  aid  of  the 
power." 

In  the  will  of  Mary  L.  Patterson  there  is  no  reference  to 
the  power,  nor  to  the  subject  on  which  it  was  to  operate ;  and 
as  it  is  averred  in  the  bill  of  complaint,  and  nowhere  denied, 
that  she  hod  other  property,  her  will  would  not  be  inoperative 
without  the  aid  of  the  power.  There  was,  therefore,  no  error 
in  the  ruling  of  the  Circuit  Court,  and  its  decree  should  be 
affirmed.  But  as  the  appellants  desired  and  invoked  a  judicial 
construction  of  the  will  in  question,  the  costs  should  be  paid 
ont  of  the  funds  in  their  hands  as  trustees. 
Decree  affirmed. 
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Buchanan  vs.  Llotd. 

[64  Maryland,  806.] 
Ck>N8TEUCfTI0N  OF    A  WILL. — OoDIOIL. — AdDED  LEOAOT. 

By  the  sixth  clause  of  his  will,  made  in  1889,  a  testator  devised  and  bequeathed 
to  his  three  sons,  Edward,  James,  and  Daniel,  and  the  sarriyon  or  survirofr  of 
them,  and  the  heirs,  Ac.,  of  the  sarrlTor, /or  and  during  the  lift  of  hia  daugh- 
ter, Eliaabeth  Tayloe  Winder,  "  and  no  longer,*'  hia  farm  in  Talbot  ooonty, 
called  Knightly,  and  also  the  snm  of  $5,000,  in  special  trust  and  confidence, 
that  they  dionld  collect  and  receive  the  profits  and  interest  thereof,  and  pay 
the  same  over  to  her,  for  her  sole  use  and  benefit,  during  her  natural  life,  whose 
receipts  in  writing  therefor  should  be  a  sufficient  discharge  to  the  said  tnukeea, 
her  coverture  notwithstanding;  and  from  and  afin  her  death,  he  devised  and 
bequeathed  the  said  farm  and  money  before  given  in  trnst  for  the  benefit  of  his 
said  daughter,  directly,  and  not  in  trust,  to  her  child  or  children,  if  any,  their 
heirs,  Ac.,  equally  to  be  divided  between  them,  share  and  share  a)ike.  By  a 
codicil  made  in  1884,  the  testator  bequeathed  to  his  two  sons,  Edward  and 
James,  "  in  special  trust  ogreeMy  mth  the  promione  of  my  eaid  toiU,  the  sum  of 
$6,000  (in  addition  to  the  $6,000  devised  in  my  said  will),  also  all  the  servants 
or  slaves  and  other  articles  held  by  me  under  a  bill  of  sale  from  Edward  S. 
Winder,  and  all  servants  or  slaves  of  mine  which  may  be  in  the  service  or  pos- 
session of  the  said  Edward  S.  Winder,  or  living  on  the  farm  called  Sjiightly, 
at  the  time  of  my  death,  for  the  use  and  benefit  of  my  daughter,  Efiaabeth 
Tayloe  Winder."    Beld: 

That  the  additional  bequest  of  $6,000,  and  of  the  proceeds  of  the  sale  of  the  slaves 
mentioned  in  the  codicil,  was  for  the  life  of  Mrs.  Winder  only,  without  remuD- 
der  to  her  children,  and  passed  at  her  death  to  the  three  sons  of  the  testator, 
under  the  residuary  clause  of  his  will. 

Whenever  it  is  rendered  necessary  or  proper,  for  determining  the  rights  of  par- 
ties, that  the  opinion  of  the  court  should  be  taken  as  to  the  proper  construction 
of  a  will,  and  the  necessity  for  such  resort  has  been  occasioned  by  the  doubtfol 
or  ambiguous  terms  employed  by  the  testator,  it  is  proper  to  award  the  ooets 
against  the  residuary  fund  of  the  estate. 

Appeal  from  the  Oircait  Court  for  Talbot  coanty,  in 
equity. 

This  appeal  was  taken  from  a  pro  forma  order  of  the  Cir- 
cuit Court,  sitting  in  equity,  passed  on  the  80th  of  May,  1885, 
in  accordance  with  an  agreement  of  counsel,  sustaining  the  ex- 
ceptions filed  by  the  appellee  to  "  Account  A,  No.  1,"  and 
rejecting  the  said  account,  and  overruling  the  exceptions  filed 
by  the  appellants  to  ^^  Account  C,  No.  3,"  and  ratifying  said 
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account.  To  Account  A,  No.  1,  the  appellee  objected,  because 
he  was  therein  charged  with  the  sum  of  five  thousand  dollars 
under  the  codicil  to  the  will  of  Governor  Lloyd,  and  with  the 
«um  of  two  thousand  one  hundred  and  seventeen  dollars  and 
forty-eeven  cents,  the  value  of  servants  and  slaves  mentioned 
in  said  codicil,  aggregating  the  sum  of  seven  thousand  one 
hundred  and  seventeen  doUara  and  forty-seven  cents,  which 
were  improperly  distributed,  with  other  moneys,  to  the  chil- 
dren of  Elizabeth  Tayloe  Winder.  To  Account  0,  No.  3,  the 
appellants  objected,  because  the  trustee  was  not  charged  there- 
in with  the  sums  of  five  thousand  dollars  and  two  thousand 
one  hundred  and  seventeen  dollars  and  forty-seven  cents, 
claimed  to  be  due  the  children  of  Elizabeth  T.  Winder  under 
the  codicil  to  the  will  of  Governor  Edward  Lloyd.  The  case 
is  further  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Chief  Justice  Alvey,  JJ.  Yel- 
lott,  Miller,  Living,  Bitchie,  and  Bryan. 

John  N.  Steele  and  /.  Nevett  Steele^  for  appellants. 
Philip  Frank  Thomas  and  S.  TeacJde  WaUisj  for  appellee. 

Alvst,  0.  J.  In  this  case  the  only  question  presented  is 
one  of  construction,  and  that  is  as  to  the  effect  of  a  certain 
clause  in  the  codicil  made  to  the  will  of  the  late  Governor  Ed- 
ward  Lloyd,  of  this  State. 

The  will  was  made  in  1829,  the  codicil  in  1834,  and  the 
testator  died  in  the  last  mentioned  year,  leaving  seven  children, 
three  sons  and  four  daughters,  to  whom  he  devised  and  be- 
queathed, after  making  provision  for  his  widow,  a  large  and 
valuable  estate,  both  real  and  personal.  To  the  sons  he  gave 
then*  portions  absolutely,  but  to  the  daughters  their  portions 
he  gave  in  trust. 

By  the  sixth  clause  of  his  will  the  testator  devised  and  be- 
queathed to  his  three  sons,  Edward,  James  M.,  and  Daniel 
Uoyd,  and  the  survivors  or  survivor  of  them,  and  the  heirs, 
&e.,  of  the  survivor,  for  and  driring  the  life  of  his  daughter, 
Elizabeth  Tayloe  Winder,  ^^  and  no  longer,"  his  farm  in  Talbot 
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county  called  Knightly,  on  which  she  then  resided,  and  also 
the  sum  of  $5,000,  in  special  trust  and  confidence,  that  they 
should  collect  and  receive  the  profits  and  interest  thereof,  and 
pay  the  same  over  to  her,  for  her  sole  use  and  benefit,  during 
her  natural  life,  whose  receipts  in  writing  therefor  should  be 
a  sufficient  discharge  to  the  said  trustees,  her  coTerture  not- 
withstanding;  and  from  and  after  her  deaik^  he  devised  and 
bequeathed  the  said  farm  and  money,  before  given  in  trust  for 
the  benefit  of  his  said  daughter,  directly,  and  not  in  trust,  to 
her  child  or  children,  if  any,  their  heirs,  &c.,  equally  to  be 
divided  between  them,  share  and  share  alike. 

The  provisions  made  by  the  testator  in  his  will  for  his  other 
daughters  were  on  exactly  similar  trusts  as  that  in  behalf  of 
Mrs.  Winder,  being  for  their  respective  lives  only,  with  limi- 
tations over  directly  to  their  children.  And  after  various 
bequests  of  his  personal  estate,  the  testator,  by  a  residuary 
clause  in  his  will,  bequeathed  aU  the  residue  of  his  personid 
estate  to  his  three  sons,  equally  to  be  divided  between  them, 
share  and  share  alike. 

By  the  codicil,  the  testator,  after  ratifying  and  confirming 
the  previous  will  in  all  its  parts,  except  so  far  as  the  same 
should  be  revoked  or  altered  by  the  codicil,  in  making  various 
alterations  of  and  additions  to  the  devises  and  bequests  in  the 
will  contained,  bequeathed  to  his  two  sons,  Edward  and  James 
M.  Lloyd,  "  in  special  trust,  agree€My  toith  the  prameiane  of 
my  aaid  wiU^  the  sum  of  $5,000  (in  addition  to  the  $5,000 
devised  in  my  said  will),  also  all  the  servants  or  slaves  and 
other  articles  held  by  me  under  a  bill  of  sale  from  Edward  8. 
Winder,  and  all  servants  or  slaves  of  mine  which  may  be  in  the 
service  or  possession  of  said  Edward  S.  Winder,  or  living  on 
the  farm  called  Knightly,  at  the  time  of  my  death,  for  the  use 
and  benefit  of  my  daughter,  Elizabeth  Tayloe  Winder." 

Mrs.  Winder  is  dead,  and  the  appellants  in  this  case  are  her 
children ;  and  their  contention  is,  that  the  $5,000,  and  the 
proceeds  of  the  sale  of  the  slaves  mentioned  in  the  clause  of 
the  codicil  just  quoted,  passed  to  them,  upon  the  death  of  their 
mother,  in  precisely  the  same  manner  as  did  the  property 
devised  and  bequeathed  to  them  by  the  will ;  while  on  the 
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part  of  the  appellee  it  ig  contended  that  the  additional  bequest 
of  money  and  slaveB  made  to  Mrs.  Winder  by  the  codicil  was 
for  her  life  only,  without  remainder  to  her  children,  and  that, 
snbject  to  the  bequest  for  the  life  of  Mrs.  Winder,  snch  prop- 
erty passed  to  the  three  sons  of  the  testator  nnder  the  residuary 
clause  of  the  will.  Which  of  these  contentions  is  correct  is  the 
only  question  presented  on  this  appeal. 

The  terms  of  the  will  and  its  various  provisions  are  plain 
and  explicit  enough ;  but  the  codicil  was  not  so  skillfully 
drawn,  and  is  greatly  wanting  in  clear  and  unambiguous 
terms  to  express  with  clearness  and  precision  the  real  meaning 
of  the  testator.  By  the  will,  the  devise  of  the  realty,  and  be- 
quest of  the  money,  to  the  trustees,  were  for  the  life  of  Mrs. 
Winder,  and  no  longer j  with  power  to  collect  the  profits  and 
interest,  and  to  pay  the  same  over  to  her  during  her  life. 
From  and  after  her  death  the  property,  both  real  and  money, 
was  devised  and  bequeathed  directly  and  absolutely  to  the 
children,  without  the  intervention  of  trustees ;  the  children 
taking  the  legal  estate,  and  not,  as  in  the  case  of  the  mother, 
a  mere  equitable  estate  in  the  property  devised  and  bequeathed. 
From  the  death  of  the  mother,  the  trust,  in  respect  to  this  par- 
ticular property,  terminated,  except  as  to  the  resulting  liability 
CD  the  part  of  the  trustees  to  account ;  and  from  that  moment 
the  children  became  entitled  to  receive  the  property  as  legal 
owners  under  the  will.  But  by  the  codicil,  the  property  in- 
tended as  an  additional  gift  to  Mrs.  Winder  was  bequeathed, 
not  jointly  to  the  three  sons  as  trustees,  but  to  two  of  them 
only,  "  in  special  trust,  agreeably  with  the  provisions  of  my 
said  will ; "  that  is  to  say,  upon  the  same  trust  as  that  specified 
in  the  will,  namely,  to  hold  for  the  life  of  Mrs.  Winder,  and  no 
loDger ;  and  to  collect  and  pay  over  to  her  the  income  and 
profits  during  her  life.  JSo  reference  whatever  is  made  to  the 
children  of  Mrs.  Winder  in  this  bequest,  nor  is  there  any  ex- 
press limitation  over  of  the  property  bequeathed  by  the  codicil, 
after  the  death  of  Mrs.  Winder ;  and  the  question  is,  whether, 
upon  the  will  and  codicil  together,  there  is  any  such  manifest 
intention,  by  implication  or  otherwise,  that  the  property  thus 
bequeathed  by  the  codicil  for  the  life  of  Mrs.  Winder  should 
You  v.— 8 
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go  to  her  children  at  her  death,  as  in  the  preceding  devise  by 
the  will,  and  thus  withdraw  the  property  from  the  operation 
of  the  residuary  clause  of  the  will  ?  Of  conrse,  it  is  very  clear 
that  if  there  be  no  such  limitation  over  in  favor  of  the  chil- 
dren, the  property  passed  under  the  residuary  clause ;  for  it  is 
too  obvious  to  admit  of  serious  question  that  Mrs.  Winder  did 
not  take  more  than  an  equitable  life  estate  in  the  property 
given  her  by  this  particular  clause  of  the  codicil. 

It  is  certainly  a  well  settled  principle  that  the  will  and 
codicil  are  to  be  construed  together  as  one  instrument,  and  are 
to  be  reconciled  as  far  as  practicable.  But  what  is  plainly 
given  by  the  will  is  not  to  be  revoked  or  withdrawn  by  doubt- 
ful or  ambiguous  expressions  employed  in  the  codicil.  Here 
the  effort  is,  by  construction,  and  in  total  absence  of  plain 
words,  expressive  of  any  such  intention  to  give  an  effect  and 
operation  to  a  danse  in  the  codicil  whereby  the  residuary  clanse 
ot  the  will  must  be  curtailed  of  the  subject-matter  of  its  opera- 
tion. As  said  by  Sir  Wm.  Grant  in  Holder  v.  Howell  (8  Ves. 
97),  when  considering  a  question  somewhat  of  an  analogous 
character  to  the  present,  we  may  have  a  very  strong  conjecture 
as  to  the  objects  and  purposes  of  the  testator  in  making  the 
bequest  in  question,  and  as  to  what  he  may  have  supposed  to 
be  its  effect  and  operation ;  but  the  question  is,  whether,  npon 
that  conjecture,  we  can  supply,  with  any  degree  of  certainty, 
the  limitation  over  to  the  children  of  Mrs.  Winder,  such  as  we 
find  expressed  in  the  devise  contained  in  the  will  ?  We  have 
carefully  considered  the  various  provisions  of  both  will  and 
codicil,  so  far  as  they  could  in  any  way  bear  npon  the  con- 
struction of  the  clause  of  the  codicil  in  question ;  and  we  are 
constrained  to  say,  as  was  said  by  the  learned  judge  in  the  case 
just  referred  to,  that  whatever  conjecture  we  may  have,  there 
are  no  materials  in  the  codicil,  or  in  the  will-  and  codicil  to- 
gether, of  which  we  can  predicate  a  limitation  over  to  the 
children  of  Mrs.  Winder.  The  terms  "agreeably  with  the 
provisions  of  my  said  will,"  following  the  words  "  in  special 
trust,"  have  reference  exclusively  to  the  trust  and  the  manner 
of  its  execution  by  the  trustees,  as  declared  and  prescribed  in 
the  clause  of  the  will,  and  not  to  any  separate  bequest  over  of 
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the  ]^1  estate.    Without  this  reference  to  the  will,  neither 
the  duration  nor  the  terms  of  the  trust  wonld  have  been  de- 
clared by  the  clause  in  the  codicil,  and  it  might,  in  such  state 
of  case,  have  been  plansiblj  contended  that  Mrs.  Winder 
would  take  under  that  clause  the  entire  equitable  estate  in  the 
money  and  slaves   bequeathed,  and  not  a  mere  life  estate. 
That,  however,  was  not  what  the  testator  intended  by  this 
daose  of  the  codicil.    It  is  quite  true,  as  a  general  principle  of 
construction,  that  added  legacies  are  subject  to  the  same  condi- 
tions and  restrictions  as  the  legacies  to  which  they  are  added ; 
but  that  general  principle  can  have  no  application  to  this  case 
in  support  of  the  contention  that  the  additional  bequest  in  the 
codicil  should  be  taken  with  the  same  limitation  over  to  the 
children,  as  that  expressed  in  the  clause  of  the  will  referred  to. 
In  the  case  of  Mann  v.  Fuller  (E^y,  624,  626),  it  was  said  by 
Yice-Chancellor  Wood,  adopting  a  principle  of  construction 
enunciated  by  Lord  Justice  Turner,  in  the  case  of  Morels  Trust 
(10  Hare,  171),  that  the  cases  upon  this  subject  have  not  gone 
further  than  this :  ^^  That  where  the  subject  of  the  first  gift  is 
given  absolutely  to  the  party  or  is  made  defeasible,  the  second 
or  additional  gift  has  been  held  to  be  given  upon  similar  terms ; 
for  example,  if  the  former  gift  were  absolute  and  free  of  legacy 
duty,  the  additional  gift  has  been  held  to  have  all  the  same 
incidents ;  so,  if  the  former  gift  is  to  be  lost  on  a  certain  event, 
the  additional  gift  is  to  be  defeated  on  the  same  condition. 
"  But  in  no  case,**  says  the  V ice-Chancellor,  "  has  it  been  held 
that  the  latter  gift  is  to  go  to  the  parties  entitled  under  the 
tubsequent  limitations  of  the  former  gift."    And  so  appears 
to  be  the  whole  current  of  decisions  upon  the  subject  of  the 
construction  of  additional  bequests,  whether  such  additional 
bequests  be  given  by  will  or  codicil  in  the  absence  of  express 
limitation  over.    We  most  therefore  afBrm  the  order  appealed 
from,  and  remand  the  cause. 

Order  affirmed,  and  cause  remanded. 

This  court  having  directed  by  its  order  accompanying  the 
aforegoing  opinion,  that  the  costs  should  ^^  be  paid  out  of  the 
fnnd,''  a  petition  was  filed  by  the  appellants,  on  the  refusal  of 
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the  appellee  to  pay  their  costs,  asking  the  court  to  declare 
whether  or  not  it  meant  by  said  order  that  the  costs  should  be 
paid  out  of  the  fund  of  $7,117.47 — the  fund  in  controversy — 
in  the  hands  of  the  appellee.  On  said  petition  Chief  Judge 
Alvey  delivered  the  opinion  of  the  court  as  follows : 

By  the  decree  of  this  court  the  cost  was  adjudged  to  be 
paid  out  of  the  fund.  There  is  now  a  question  raised  as  to 
what  fund  is  to  bear  this  cost,  all  the  funds  of  the  estate,  except 
that  in  controversy,  having  been  paid  out  to  the  parties  en- 
titled  thereto.  In  directing  the  cost  to  be  paid  out  of  the 
fund^  the  fund  intended  to  be  charged  was  that  in  controver- 
sy, and  none  other;  that  fund  being  the  only  one,  by  the 
appeal,  that  was  made  subject  to  the  decree  of  this  court. 

The  appeal  was  of  an  amicable  nature,  having  been  taken 
from  a  pro  forma  order  of  the  court  below,  entered  by  agree- 
ment of  the  parties.  The  cause  of  contention,  as  will  appear 
by  the  opinion  of  the  court  heretofore  filed,  was  the  question 
as  to  what  was  the  proper  legal  construction  of  a  clause  in  the 
codicil  to  the  will  of  the  testator,  and  there  was  at  least  color 
for  the  contention  of  the  appellants ;  and  such  being  the  case, 
it  was  deemed  proper  by  the  respective  parties  that  the  case 
should  at  once  be  brought  to  this  court  for  final  determination. 
The  appellants  failing  in  their  contention,  the  fund  was 
declared  to  have  passed  under  the  residuary  clause  of  the  will. 
Under  the  circumstances  of  this  case,  the  rule  in  regard  to 
cost  would  seem  to  be  well  established.  That  rule  is,  that 
whenever  it  is  rendered  necessary  or  proper,  for  determining 
the  rights  of  parties,  that  the  opinion  of  the  court  should  be 
taken  as  to  the  proper  construction  of  the  will,  and  the  neces- 
sity for  such  resort  has  been  occasioned  by  the  doubtful  or 
ambiguous  terms  employed  by  the  testator,  it  is  proper  to 
award  the  cost  against  the  residuary  fund  of  the  estate.  (  Wil- 
son V.  Brownsmith^  9  Ves.  180 ;  Ripley  v.  Moymfy  1  Keen, 
578;  Jolliffe  v.  East,  3  Bro.  C.  C.  25.)  And  it  was  in  view 
of  the  ambiguous  nature  of  the  clause  of  the  codicil  involved 
in  this  case  that  the  cost  was  awarded  to  be  paid  out  of  the 
fund. 


in  the  matter  of  the  estate  of  skerrett.         37 
Ik  the  Mattbb  of  thb  Estatb  of  Skebbett. 

[67  California,  585.] 

"Will  m  the  form  of  a  deed  of  gift. — Certain  instru- 
ments   CONSTRUED   TO  BE  A  WILL. 

An  isrtrament  porportiDg  to  be  a  deed  of  gift,  bat  inoperaiiye  for  want  of  deliv- 
ery, cannot,  in  the  absence  of  proper  evidence  that  a  testamentary  disposition 
was  intended,  be  admitted  to  probate  as  a  will. 

Two  instraments  in  the  handwriting  of  the  deceased,  attached  together,  and  found 
among  his  papers,  one  being  in  the  form  of  a  letter  signed  by  him  and  ad- 
dressed to  his  sister,  and  the  other  purporting  to  be  a  copy  of  a  deed  of  gift 
from  the  former  to  the  latter,  and  it  appearing  on  the  face  of  the  letter  that 
the  property  described  in  the  deed  was  intended  by  the  deceased  as  a  provi- 
Aim  iar  the  sister  after  his  death,  held,  to  be  a  will,  and  admissible  to  probate. 

Appeal  from  certain  orders  of  the  Superior  Court  of  the 
city  and  connty  of  San  Francisco. 

A.  H.  LaughboTOugh^  for  proponent. 

Joseph  Hutchinson^  Winans  dk  BdJcnapj  Uoyd  dk  Woody 
P,  0.  Murphy y  and  M.  C,  HasseUy  for  contestants. 

Mtrige,  J.  These  appeals  will  be  considered  together. 
No.  9560  is  an  appeal  from  an  order  refusing  to  admit  an  in- 
etrament  to  probate  as  the  will  of  the  deceased ;  and  No.  9735 
is  an  appeal  from  an  order  admitting  an  instrument  to  probate. 

The  following  appears  in  the  bill  of  exceptions  in  appeal 
No.  9560: 

"  Be  it  remembered  that  on  the  13th  day  of  September, 
1883,  there  was  filed  with  the  clerk  of  said  Superior  Court  a 
certain  instrument  in  writing,  which  was  in  words  and  figures 
following,  to  wit : 

^  This  indenture,  made  this  twenty-sixth  day  of  April,  one 
thousand  eight  hundred  and  eighty-one,  between  Nicholas 
Skerrett,  of  the  city  and  county  of  San  Francisco,  State  of 
California,  party  of  the  first  part,  and  Anna  J.  Skerrett,  his 
ftister,  of  London,  England,  party  of  the  second  part : 
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^'  Witnesseth :  That  the  said  party  of  the  first  part,  in  con- 
sideration of  the  love  and  affection  which  the  said  party  of  the 
first  part  has  and  bearsnnto  the  said  party  of  the  second  part, 
does  by  these  presents  give,  grant,  and  confirm  unto  the  said 
party  of  the  second  part,  and  to  her  heirs  and  assigns  forever, 
that  certain  lot  [here  follows  description  of  real  estate],  to- 
gether with  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  in  any  wise  appertain- 
ing, and  the  reversions,  remainder,  and  remainders,  rents, 
issues,  and  profits  thereof,  to  have  and  to  hold  all  and  singular 
the  said  premises,  together  with  the  appurtenances,  nnto  the 
said  party  of  the  second  part,  and  to  her  heirs  and  assigns  f<Mv 
ever. 

'^  In  witness  whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  abore 
written. 

<<  Mt  Dear  Anna — I  have  for  a  long  time  been  thinking 
of  executing  this  document.  We  all  know  life  is  uncertain, 
and  we  don't  know  the  moment  we  may  be  called  away.  Both 
you  and  myself  may  live  for  many  years  to  come,  yet  we  know 
not  the  time.  I  therefore  want  you  to  know  you  are  provided 
for  under  any  circumstances.  Now,  I  want  to  explain  the 
particulars :  This  deed  which  I  send  you  a  copy  of  is  all  r^n- 
larly  made  out  and  witnessed  before  a  notary  public.  Nothing 
else  necessary  but  to  have  it  recorded ;  then  it  becomes  your 
property,  which  can  be  done  any  moment,  if  necessary.  My 
intention,  however,  is  to  provide  for  you  while  I  live,  the  same 
as  I  always  have  done ;  and  hereafter,  if  it  should  please  Ood 
to  call  me  away,  you  will  have  your  own  property  to  depend 
on,  sufficient  to  make  you  independent  while  you  live.  I 
must  now  conclude,  having  no  more  to  say,  and  are  joined  by 
Mr.  Dixon  in  wishing  you  health  and  happiness.  Your  affec- 
tionate bro., 

«N.  Skkrbbit.'* 

A  witness  testified  as  follows : 

*<  After  Mr.  Skerrett's  death,  myself  and  Capt.  Lees  exam- 
ined  his  box,  in  which  his  deed  and  other  valuable  papers  were 
consigned,  to  discover  whether  there  was  any  other  will  than 
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the  one  prodaced  here.  I  did  not  see  anything  that  had  refer- 
ence to  that  except  that,  and  I  fonnd  no  paper  purporting  to 
be  a  will.  I  fonnd  in  the  drawer  of  his  desk  an  envelope 
addressed  to  his  sister  Anna,  containing  a  letter  and  copy  of 
deed  to  her.  I  fonnd  in  the  tin  box  before  mentioned,  in  the 
lower  part  of  the  same  desk,  a  deed  from  him  to  her  acknowl- 
edged before  a  notary.  This  deed  was  in  an  envelope,  in- 
dorsed in  the  handwriting  of  Nicholas  Skerrett,  *  Deed  of 
Gift,  Nicholas  Skerrett  to  Anna  Skerrett.'  Neither  of  these 
envelopes  was  sealed.  [The  witness  is  here  shown  the  said 
instrament  which  was  filed  herein  for  probate,  as  aforesaid.] 
This  is  the  paper  which  I  found  in  the  drawer  of  Mr.  Sker- 
rett's  desk,  inclosed  in  an  envelope,  addressed  to  his  sister 
Anna.  I  have  often  seen  him  write,  and  I  know  his  hand- 
writing. The  whole  of  this  instrument  is  in  the  handwriting 
of  Nicholas  Skerrett,  and  it  is  his  signature  subscribed  at  the 
end.    The  address  on  the  envelope  was  also  written  by  him." 

It  was  also  in  evidence  that  the  sister  referred  to,  Anna 
J.,  was  in  indigent  circumstances,  and  that  the  deceased  had 
made  remittances  to  her  for  her  support.  The  deed  of  gift 
which  was  referred  to  was  executed  (except  as  to  delivery)  and 
was  acknowledged.  It  was  not  delivered,  but  was  found  in  a 
box  of  the  deceased.  A  witness  testified  that  he  suggested  to 
the  deceased  that  he  should  send  the  deed  to  the  sister,  to 
which  deceased  replied:  "Well,  you  know  she  will  have  it, 
and  you  know  she  will  have  abundance." 

The  court  found  that  the  instrument  (copy  of  deed  and 
letter)  was  entirely  written  and  signed  by  the  hand  of  the 
deceased ;  that  it  was  not  dated,  and  was  not  a  will ;  therefore, 
the  court  refused  its  probate. 

In  the  case  presented  in  the  appeal  No.  9735,  the  deed  it- 
self, acknowledged  as  a  deed  and  witnessed  (not  the  copy  and 
letter),  was  offered  for  probate.  The  court  found  its  execution 
by  the  deceased,  in  the  presence  of  the  two  witnesses ;  that  he 
declared  the  same  to  them  to  be  his  will ;  that  they  signed 
the  same  in  his  presence  and  at  his  request;  and  admitted  the 
same  to  probate. 

We  are  of  opinion  that  the  order  in  each  case  was  erro- 
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neons.  The  deed  (proposed  jn  No.  9735)  was  a  deed  of  gift, 
and  contained  no  words  of  testamentary  character.  It  was 
invalid  as  a  deed,  because  not  delivered;  it  was  not  a  will, 
because  it  expressed  no  design  to  be  other  than  a  deed.  The 
evidence  was  insufficient  to  show  its  execution  as  a  will ;  it 
was  not  olographic,  and  the  evidence  was  insufficient  to  show 
that  the  deceased  declared  to  the  witnesses  that  the  paper  was 
his  will.  The  instrument  proposed  in  'No.  9560,  taken  as  an 
entirety,  should  have  been  admitted.  It  was  written  entirely 
by  the  hand  of  the  deceased,  it  was  signed  by  him,  and  a  date 
appears  at  the  commencement.  Neither  the  copy  of  the  deed 
nor  the  letter,  taken  by  itself,  constitute  a  will ;  the  one  is  not 
testamentary  in  its  character,  the  other  has  no  date;  but  taking 
them  together  as  the  deceased  left  them,  forming  one  docu- 
ment, it  is  complete.  The  first  part  furnishes  the  date,  and 
the  latter  the  testamentary  character.  We  think  the  follow- 
ing words  clearly  show  an  animus  testandij  viz.:  "We  all 
know  life  is  uncertain,  and  we  don't  know  the  moment  we 
may  be  called  away.  ...  I  theretbre  want  you  to  know 
you  are  provided  for  under  any  circumstances.  .  .  .  My 
intention  is  to  provide  for  you  while  I  live,  the  same  as  I  have 
always  done ;  and  hereafter,  if  it  should  please  Ood  to  call  me 
away,  you  will  have  your  own  property  to  depend  on,  suffi- 
cient to  make  you  independent  while  you  live." 

Doubtless  the  deceased  had  it  in  his  mind,  when  he  exe- 
cuted the  deed,  to  send  it  to  his  sister  at  some  time,  thus  vest- 
ing the  title  in  her  in  his  lifetime ;  but  for  some  reason  he 
retained  it,  perhaps  so  that  he  could  sell  the  property  if  he 
should  desire ;  but  that  he  intended  she  should  have  the  prop- 
erty upon  his  death,  if  not  sold  by  him,  is  to  us  very  clear. 
Such  being  the  case,  and  the  instrument  being  executed  with 
the  formalities  required  by  law,  it  is  entitled  to  be  admitted 
to  probate. 

The  orders  and  motions  in  both  appeals  are  reversed,  and 
the  matters  are  remanded  with  directions  to  the  court  below 
to  refuse  probate  of  the  deed  by  itself,  and  to  admit  to  probate 
the  copy  of  deed  and  letter,  being  the  instrument  referred  to 
as  proposed  in  appeal  No.  9560. 
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Morrison,  C.  J.,  MoKee,  Thornton,  and  McKinstby,  JJ., 
concurred. 

Behearing  denied. 

Wliat  Instmments  are  held  to  be  a  Will.— Whether  or  not  a  given  in- 
etrament  in  writing  shall  be  held  to  be  a  will,  is  essentially  a  question  of 
intent.  It  is  a  general  rale  that,  in  order  to  constitute  an  instrunient  a 
will,  the  maker  must,  at  the  time  of  executing  it,  have  intended  it  to  op- 
erate as  a  will.  Swett  v.  Boardman,  1  Mass.  257 ;  Campbell  v.  Logan,  9 
Biadf.  90;  Lyles  v.  Lyles,  3  Nott  &  McC.  531;  Succession  of  Hampton 
Elliot,  27  La.  Ann.  42 ;  McBride  y.  McBride,  26  Oratt.  476 ;  Boofter  y. 
Rogers,  9  Oill,  44. 

Accordingly,  parol  eyidence  is  admissible  to  prove  that  an  instrument, 
not  on  its  face  testamentary  in  character,  is,  in  fact,  a  wilL 

Thus,  in  Clarke  y.  Ransom,  50  Gal.  595,  the  court  admitted  to  pro- 
bate, as  being  testamentary  in  its  character,  the  following  writing:  ^'  Dear 
Old  Nance — I  wish  to  giye  you  my  watch,  two  shawls,  and  also  fiye  thous- 
and dollars.     Your  old  friend,  E.  A.  Gordon." 

So,  also,  the  following :  **  It  is  my  wish  and  desire  that  my  good  friend 
and  relative,  Dr.  Joseph  B.  Outlaw,  have  all  my  property  of  every  des- 
cription. David  Outlaw.  Dec.  20th,  1848."  Oathiw  v.  Hurdle  etalyl 
Jones  L.  (N.  C.)  150. 

In  a  Louisiana  case,  these  words  were  held  to  be  a  will:  '*  New  Orleans, 
September  15,  1859.  Mrs.  Sophie  Loper  is  my  heiress.  O.  Ehrenberg." 
**  New  Orleans,  March  16,  1861.  The  legatee's  name  is  correctly  spelt 
Loeper.    G.  Ehrenberg.''    Succession  of  Ehrenberg,  21  La.  Ann.  280. 

A  Deed. — ^An  instrument  in  the  form  of  a  deed,  which  purports  to 
convey  an  undivided  interest  in  the  property  of  which  the  grantor  shall 
die  seized,  has  been  held  to  be  a  will.  Watkins  v.  Dean,  10  Yerger 
(Tenn.),  320;  Walls  v.  Ward,  2  Swan,  654. 

But  where  the  instrument  conveys  an  estate  in  specific  property,  which 
the  grantor  then  owns,  to  take  effect  at  his  death,  it  is  a  deed  and  not  a 
will.    Swails  v.  Bushart,  2  Head,  561. 

And  in  Gelding  v.  Gk>lding's  Admr.  24  Ala.  122,  an  instrument  con- 
veying property  by  the  words,  '<  at  my  death  I  do  hereby  give  and  grant 
unto  my  son,"  delivered  on  the  day  of  its  date,  was  held  a  deed. 

An  instrument  containing  all  the  terms  of  a  deed  is  not  rendered 
testamentary  by  a  clause  that  the  maker  and  his  wife  *'  are  to  have  the 
nae,  benefit,  and  control  of  said  land  for  and  during  our  natural  lives." 
Baas  V.  Bass,  52  Ga.  581. 

In  the  leading  case  of  Habergham  v.  Vincent,  2  Yes.  Jr.  281,  it  is  laid 
down  that  any  instrument,  whether  deed-poll  or  indenture,  which  is  obvi- 
otuly  intended  not  to  take  effect  until  after  the  maker's  death,  will  operate 
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as  a  will.  See,  also,  Cross  v.  Cross,  55  Eng.  Com*  Law,  714;  Behn  t. 
Coles.  2  P.  &  D«  862. 

This  is  the  rule  in  Maryland,  where  certain  bonds  for  the  payment  of 
money  by  the  maker  were  held  to  be  testamentary.  Carey  y.  Dennis,  13 
Md.  17.  The  court,  in  this  case,  said  that  <*  when  an  instrument  does  not 
operate  iiUer  vivo$^  but  is  made  to  depend  for  its  whole  operation  apon 
the  death  of  the  maker  to  consummate  it,  then  it  can  only  take  effect  as 
testamentary." 

So,  in  Turner  y.  Scott,  51  Pa.  St.  126,  where  the  instrument  was  a 
warranty  deed,  the  conveyance  not  to  take  effect  until  the  grantor's  de- 
cease, it  was  held  to  be  testamentary. 

And  in  Missouri,  an  instrument  granting,  conveying,  and  assigning 
'^  on  and  after  the  day  of  my  death  to  A.  the  following  tract  of  land,^'  is 
a  will    Miller  v.  Hoyt,  68  Mo.  684. 

In  Einard  v.  Einard,  1  Speer  £q.  256,  a  deed  of  slaves  '*  after  my 
death/'  was  held  testamentary. 

So  a  deed  of  slaves  **  at  my  death,"  reserving  control  during  life,  was 
held  to  operate  as  a  will.    Ragsdale  v.  Booker,  cited  2  BaiL  590. 

An  Assignment. — ^An  assignment  is  often  held  to  be  a  will,  as  where  a 
father  transferred  certain  shares  of  stock  to  his  children,  the  transfer  to 
take  effect  immediately  on  his  death.  Arnold  et  (d,  v.  Arnold  etal,,(^2 
Ga.  627. 

So,  also,  the  following:  "  I,  Conrad  Schad,  assign  .  .  .  four  thous- 
and dollars  to  my  wife,  Margaret  Schad,  after  my  death,  when  she  can  do 
with  it  according  to  her  best  will  Conrad  Schad,"  was  considered  tes- 
tamentary.   Schad's  Appeal,  88  Pa.  St.  111. 

A  Note. — An  indorsement  upon  a  note,  *'  I  give  this  note  to  A./'  may 
be  proved  as  testamentary.  Dictum  in  Chaworth  v.  Beech,  4  Yes.  Jr.  555. 
In  this  case  the  deceased  left  a  will  bequeathing  the  note  to  A.,  but  the 
court  said  the  indorsement  would  have  been  sufficient. 

Where  the  payee  of  a  note  wrote  upon  the  back,  "  If  I  am  not  living 
at  the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to  A.  H./' 
and,  having  signed  it,  died  before  the  note  was  paid,  it  was  held  that  the 
indorsement  was  testamentary,  and  entitled  to  probate  as  a  wiU.  Hunt  v. 
Hunt,  4  N.  H.  484. 

Bat  where  a  note  was  given  to  W.,  payable  on  demand,  parol  evidence 
was  not  admitted  to  show  that  it  had  been  agreed  that  the  note  should 
not  be  paid  until  after  the  death  of  the  maker.  Woodbridge  v.  Spooncr, 
8  B.  &  A.  238. 

So,  also,  an  instrument  in  the  form  of  a  note,  "  payable  after  my  de- 
cease on  demand,"  is  a  note.    Bristol  v.  Warner,  10  Conn.  7. 

A  Check. — ^In  an  English  case,  three  checks  given  to  the  legatee  under 
a  will,  '*  for  fear  anything  should  happen  to  me  that  I  should  die,"  were 
held  to  be  codicils.     Bartholomew  v.  Henley,  8  Phillim.  317. 
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1  Power  of  Attoinej. — Where  a  paper,  in  fbrm  a  power  of  attorney, 
properly  attested,  authorized  two  persons  named  therein  to  administer  on 
the  party's  estate,  the  court  held  it  to  be  a  good  will.  Rose  v.  Quick,  80 
Peon.  St.  235. 

So  the  following  paper,  executed  by  two  sisters,  was  construed  to  be 
testamentary:  "  Know  all  men,  that  we,  Jincey  and  Patsey,  do  *  covenant 
and  agree '  that,  for  the  lore  we  bear  to  each  other,  whichever  of  us  may 
be  the  longest  lived,  shall  be  the  heir  of  the  other."  Evans  v.  Smith,  28 
Ga.98. 

A  Memorandoni.— An  informal,  unsigned  memorandum  of  legacies 
and  devises  may  be  made  a  will  by  act  of  €k>d  happening  before  the 
scrivener  has  completed  the  formal  will  from  the  memorandum.  Boofter 
V.Rogers,  9  Gill.  44. 

Although  some  of  the  provisions  of  an  instrument  may  have  had  the 
force  of  a  contract,  and  may  have  become  operative  during  the  life  of  the 
testatrix,  the  remaining  provisions  are  not  thereby  deprived  of  testamen- 
tary character,  nor  the  instrument  rendered  inadmissible  to  probate. 
Taylor  v.  KeUy,  81  Ala.  59. 
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[47  Arkansas,  254.] 

Lex  bbi  bitus. — Lboacy  charged  upon  lands. — ^Trfstbes. 

The  law  of  the  miui  of  immovable  property  governs  exclusively  as  to  all  rights, 
interests,  and  title  in  and  to  the  property,  and  as  to  the  capacity  or  incapacity 
of  a  testator,  and  the  extent  of  his  power  to  dispose  of  it,  and  the  descent  and 
heirriiip  thereof,  and  the  manner  of  its  disposal  for  the  payment  of  debts. 

Courts  of  equity  in  the  State  in  which  lands  are  sitoated  have  exclusive  jurisdic- 
tion as  to  legacies  charged  upon  them.  The  acceptance  of  a  devise  of  land 
renders  the  devisee  personally  liable  for  a  legacy  charged  upon  the  land. 
Courts  of  equity  have  power  to  remove  trustees  for  neglect  or  breach  of  duty, 
but  will  not  remove  them  for  every  mistake  or  neglect  of  duty,  but  for  such 
only  as  endanger  the  trust  property,  or  show  a  want  of  honesty  or  capacity  to 
execute  their  duties,  or  a  want  of  reasonable  fidelity.  A  trustee  appointed  by 
t  testator  will  not  he  removed  for  insolvency,  nor  required  to  give  bond,  when 
the  testator  has  not  required  a  bond  and  the  bill  does  not  show  that  he  Is  less 
whent  Chan  when  he  was  appointed. 
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Appeal  from  a  decree  of  the  Jefferson  Circuit  Court  in 
Chancery. 

Sol.  F.  Clarhy  Samud  W.  WiUiams^  and  Met.  Z.  Jones, 
for  appellants. 

U.  M.  cfe  O.  B.  Rose,  and  N.  T.  White,  for  appellees. 

Battle,  J.  Willoughby  Williams  died,  at  his  late  resi- 
dence in  the  State  of  Tennessee,  on  the  8th  day  of  December, 
1882,  leaving  a  last  will  and  testament,  which  was  duly  admit- 
ted to  probate,  in  the  State  of  Tennessee,  and  in  the  county  of 
Jefferson,  in  this  State.  He  devised  by  his  will  to  his  son, 
McH.  Williams,  his  plantation  in  Jefferson  county,  Arkansas, 
known  as  the  *'  Bankhead  Place,"  and  charged  it  with  legacies 
to  his  children  and  grandchildren,  as  follows:  He  directed 
McH.  Williams  to  pay  to  his  son  John  H.  Williams,  as  trustee 
for  his  daughter  Nannie  W.  Nichol  (the  plaintiff),  wife  of  C. 
A.  Nichol,  the  sum  of  $12,000,  in  four  annual  instalments, 
from  the  date  of  the  testator's  death,  with  six  per  cent,  inter- 
est on  the  same  from  that  date ;  and  the  said  John  H.  Wil- 
liams was  appointed  trustee  for  the  said  daughter.  Second,  to 
pay  to  the  children  of  the  testator's  son,  Robert  N.  Williams, 
the  following  sums,  to  wit:  To  Jennie  Williams,  $1,000;  to 
Morgan  Williams,  $1,000;  and  to  the  two  younger  children  of 
said  Robert,  $2,000  each  upon  their  arriving  at  twenty-one 
years  of  age.  Such  legacies  were  to  bear  interest,  from  the 
death  of  the  testator,  at  six  per  cent.    The  will  then  proceeds : 

"  I  wish  my  son,  John  H.  Williams,  to  accept  the  position 
of  trustee  for  my  daughter,  Nannie  W.  Nichol ;  to  receive  the 
$12,000  and  interest  from  my  son,  McH.»  Williams,  and  invest 
it  in  a  home  for  her  when  she  and  the  said  John  H.  may  deem 
it  best  for  her  interest,  or  to  invest  the  same  in  some  good, 
well-secured,  interest-paying  first  mortgage  bonds;  and  the 
said  legacy  of  $12,000,  and  whatever  property  it  may  be  in- 
vested in,  and  all  the  profits  and  interest  thereon,  are  to  be 
received  by  the  said  John  H.  Williams,  and  held  for  her  sole 
and  separate  use,  and  to  be  absolutely  free  from  all  the  debts, 
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contiacts,  and  liabilities  of  her  hnsband,  C.  A.  Nichol,  or  anj 
Aiture  husband  she  may  hereafter  have ;  the  said  interest  and 
profits  to  be  paid  to  her  for  that  purpose  by  my  son,  John  H. 
Williams,  as  received  by  him," 

In  another  clause  of  the  will  the  testator  bequeathed  30,000 
ont  of  40,000  shares  which  he  held  of  the  stock  of  the  Mem- 
phis &  Hopefield  Real  Estate  Company,  and  directed  it  to  be 
divided  by  his  executors  between  his  daughters,  Mary  Jane 
McNairy,  Ellen  W.  Lewis,  and  Nannie  W.  Nichol  (the  plaint- 
iff), share  and  share  alike.  The  portion  given  to  plaintiff,  or 
the  proceeds  of  any  sale  thereof,  to  be  held  by  said  John  H. 
Williams,  as  her  trustee,  in  the  same  manner  and  with  the 
iarne  power  cf  disposition  as  directed  in  regard  to  the  legacy 
of  the  $12,000;  and  in  still  another,  the  seventh  clause,  he 
devises  his  Memphis  and  Fort  Pickering  property,  and  (my 
reriduum  of  property  of  which  he  might  die  seized,  to  be  sold 
by  his  executors,  and  the  proceeds,  after  paying  debts,  to  be 
equally  divided  between  his  children,  and  the  share  going  to 
the  plaintiff  he  directs  to  be  held  in  trust  by  the  said  trustee, 
John  H.  Williams,  in  th^  same  manner  as  the  other  bequests 
to  her. 

John  H.  Williams  and  MacH.  Williams  were  nominated 
executors  of  the  will,  and  after  the  death  of  the  testator  quali- 
fied as  such. 

Mrs.  Nannie  W.  Nichol  commenced  this  action,  in  the  Jef- 
ferson Circuit  Court,  against  John  H.  and  MacH.  Williams,  as 
executors,  and  in  their  own  rights,  and  the  other  legatees  and 
devisees  named  in  the  will.  After  setting  out  the  foregoing 
facts  in  her  complaint,  she  alleges  that  the  property  mentioned 
in  the  seventh  clause  of  the  will  has  been  sold  as  directed,  the 
ddts  aUpaidy  and  each  of  the  legatees  mentioned  in  the  sev- 
enth clause  of  the  will  have  been  paid  their  share  of  such  pro- 
ceeds, but  that  no  part  of  the  proceeds  have  been  paid  to  the 
plaintiff,  nor  has  she  received  anything  on  account  of  any  be- 
quest of  the  will ;  said  John  H.  Williams  declaring  that  noth- 
ing, by  the  terms  of  the  will,  is  to  be  paid  to  her,  but  that  all 
the  moneys  that  came  to  his  hands,  as  trustee  under  said  will, 
are  to  be  held  by  him  for  re-investment,  and  that  he  is  no 
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authorized  to  pay  to  the  plaintiff  the  interest  accming  on  the 
fand  set  apart  in  said  will  for  her  use  and  benefit. 

She  alleges  that  said  trustee  has  never  taken  any  steps  to 
collect  any  part  of  said  money,  except  by  the  sale  of  the  prop- 
erty mentioned  in  the  seventh  item.  That  he  has  utterly  ne- 
glected to  take  any  steps  towards  carrying  out  the  trusts 
devolved  upon  him,  though  often  requested  to  do  so,  and  that 
he  has  been  acting  as  snch  trustee,  and  received  money  as 
such,  without  having  given  bond  or  other  security ;  and  that 
he  is  wholly  insolvent. 

She  prays  that  the  will  may  be  construed ;  that  all  its 
trusts  for  the  benefit  of  the  plaintiff  may  be  enforced  against 
said  land  and  other  property,  and  against  the  trustee  and  the 
executors ;  and  that  if  the  court  should  be  of  opinion  that  any 
investment  should  be  needed  for  the  benefit  of  the  plaintiff, 
under  the  provisions  of  the  will,  the  coiirt  may  proceed  to  have 
the  same  made  under  its  own  order  and  direction  for  the  pro- 
tection of  the  plaintiff.  That  the  court  may  cause  the  interest 
and  the  increase  that  may  be  due  to  the  plaintiff  unii^r  the  will 
to  be  paid  to  her.  That  an  account  might  be  taken  of  what- 
ever money  or  property  she  was  entitled  to  under  the  will, 
and  that  all  of  her  rights  thereunder  might  be  accurately 
settled  and  defined.  That  said  trustee,  Williams,  might  be 
removed,  and  another  trustee  appointed  to  act  in  his  stead. 

The  defendant,  John  H.  Williams,  in  his  own  right,  de- 
murred to  the  complaint  because  the  court  did  not  have  juris- 
diction, and  because  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  which  was  overruled. 

McH.  Williams,  in  his  own  right  and  as  executor,  filed  an 
answer.  He  admits  the  will  and  its  probate,  as  alleged.  Says, 
in  substance,  that  he  was  one  of  the  executors  appointed  under 
the  will  and  a  beneficiary ;  that  he  is  advised  that  the  estate  or 
interest  going  to  the  plaintiff  under  the  will  was  given  to  the 
defendant,  John  H.  Williams,  in  trust,  to  be  collected  and  in- 
vested for  her  by  defendant  as  trustee ;  and  that  there  was  no 
estate  cast  upon  her  by  the  will,  except  through  the  interven- 
tion of  such  trustee,  and  in  the  manner  set  out  in  the  will,  and 
that  there  is  no  power  to  set  aside  or  adjust  the  will  so  as  to 
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avoid  the  terms  and  limitationa  of  it  as  a  devise.    Defendant 
al80  says  that  two  years  had  not  elapsed  after  the  death  of  the 
testator  to  the  commencement  of  this  sait,  and  he  is  advised 
that  two  years,  under  the  laws  of  Tennessee,  must  elapse  before 
BTiit  can  he  brought  to  cause  the  executors  to  account.    Alleges 
that  tbe  claimant  in  the  present  case  is  a  non-reiSident  of  Ten- 
ne^ee,  and  that  there  are  other  resident  claimants  against  the 
estate,  to  wit,  Logan  H.  Roots  and  others,  and  they  are  entitled 
to  five  years  to  settle  and  adjust  their  claims  before  any  equi- 
table proceedings,  except  in  the  Probate  Court  of  Tennessee, 
can  be  tried.    Says  that  Lehman,  Abraham  &  Co.,  of  TSew 
Orleans,  has  a  claim  of  $7,000  which  has  been  duly  presented 
and  refused,  and  suit  upon  the  same  in  the  courts  at  Nashville, 
Tennessee,  is  now  pending,  and  which  can  not  be  adjusted  or 
settled  for  the  present.      Says  that  the  Hopefield  stock  at 
Memphis,  meutioned  in  the  will,  has  not  been,  and  cannot  now 
be  disposed  of,  but  still  exists  as  part  of  the  trust,  and  the 
courts  of  Tennessee,  at  Nashville,  are  the  proper  courts  to 
settle  all  the  questions  mentioned  or  shown  in  this  action. 
That  application  upon  all  claims  or  legacies  should  be  first 
made  to  the  forum  of  the  domicile.     That  there  are  other 
legacies  charged  on  the  lands  mentioned  in  this  suit  in  favor 
of  the  minor  children  of  Robert  N.  Williams  and  his  widow 
and  heirs.     That  he  should  be  protected,  and  the  trust  estate 
80  adjusted  as  to  protect  them  and  himself.    That  he  brings 
into  court  all  sums  due  plaintiff,  aud  asks  the  protection  of 
the  court. 

Afterwards  MacH.  Williams  filed  a  supplemental  answer, 
in  which  he,  in  substance,  states : 

That  since  his  former  and  original  answer  he  has  paid  to 
John  H.  Williams,  the  trustee  named  in  the  will,  as  declared 
in  the  pleadings  in  this  case,  not  being  restrained  by  the  court, 
the  money  charged  against  the  Bankhead  plantation  in  favor 
of  the  complainant,  and  taken  his  receipt  therefor,  and  he  is 
informed  and  believes  that  the  said  John  H.  Williams,  the 
trustee,  has  proceeded  in  strict  and  apt  compliance  with  the 
said  trmt  in  him  so  reposed  by  the  will,  to  invest  the  fund  so 
paid   in  good^   well-secured,  interest-paying    first   mortgage 
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bonds,  BoWent,  and  in  such  form  as  to  avoid  any  litigation,  by 
lending  the  money  to  0.  M.  Neel,  of  JeflEerson  county,  Arkan- 
sas, at  eight  per  cent,  per  annum,  payable  semi-annually,  and 
by  taking  for  the  purpose  of  securing  the  same  a  first  mort- 
gage, in  favor  of  M.  L.  Bell,  as  trustee,  on  Lake  Dick  planta- 
tion, which  is  worth  more  than  thirty  thousand  dollars  in  cash, 
and  that  in  this  payment  and  said  instrument  nothing  has  been 
done  or  suffered  to  impair  the  said  funds,  and  that  by  this  the 
said  Bankhead  plantation  is  absolved  of  said  lien  ;  but  sure  as 
he  is  of  this,  that  he  is  willing,  notwithstanding,  to  let  a  future 
decree  be  made,  holding  the  Bankhead  plantation  as  a  guaranty 
of  the  correctness  of  the  instrument,  and  its  collection,  if  it 
should  be  finally  ascertained  by  judicial  investigation  that  the 
investment  was  not  a  judicious  one. 

To  this  supplemental  answer  the  plaintiff  filed  a  demurrer, 
which  was  sustained.  As  the  defendants  did  not  plead  fur- 
ther, a  final  decree  was  rendered  in  favor  of  plaintiff,  declaring 
ing  that  the  bequest  of  $12,000,  with  six  per  cent,  interest 
from  December  8, 1882,  was  a  charge  on  the  Bankhead  place, 
and  removing  John  H.  Williams  from  his  position  as  trustee 
for  the  plaintiff  and  appointing  another  in  his  place.  The 
defendant,  MacH.  Williams,  was  directed  to  pay  into  court, 
for  the  separate  use  of  the  plaintiff,  within  thirty  days,  six 
thousand  dollars  and  interest,  so  much  of  the  $12,000  and  in- 
terest as  was  then  due,  and  the  remaining  installments  as  they 
should  severally  fall  due.  fieference  was  made  to  a  master  to 
ascertain  the  best  manner  of  investing  the  money,  with  author- 
ity to  examine  the  plaintiff  on  the  subject,  separate  from  her 
husband.  If  the  master  should  be  of  the  opinion  that  the 
money  should  be  invested  in  a  home  for  the  plaintiff,  he  was 
directed  to  report  his  opinion  as  to  the  best  property  to  be 
purchased  for  that  purpose,  and  the  state  of  the  title  thereto. 
If  the  money  should  not  be  paid  as  required,  it  was  ordered 
that  the  Bankhead  place  be  sold.  It  was  decreed  that  such 
sale  should  be  made  subject  to  the  lien  of  the  installments  of 
the  $12,000  not  due,  and  to  all  other  trusts  and  charges  im- 
posed on  the  place  by  the  terms  of  the  will,  which  were  ex- 
pressly excluded  from  the  operation  of  the  decree. 
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John  H.  Williams  and  McH.  Williams,  as  executors  and  in 

their  own  rights,  have  appealed  to  this  court. 

The  first  question  presented  for  consideration  is,  did  the 

court  below  have  jurisdiction  of  the  subject  of  this  action  t 

Appellants  insist  it  did  not. 

It  is  a  well  settled  principle  of  law  that  the  law  of  the  sitiM 

governs  exclusively  in  regard  to  all  rights,  interests,  and  titles, 

in  and  to  immovable  property.    It  governs  as  to  the  capacity 
or  incapacity  of  a  testator  and  the  extent  of  his  power  to  dis- 
pose of  it,  and  the  descent  and  heirship  thereof,  and  the  man- 
ner in  which  it  shall  be  disposed  of  for  the  payment  of  debts. 
No  court,  State  or  Federal,  can  reach  or  confer  title,  or  sell, 
under  decree,  lands  situate  in  a  State  in  which  it  does  not  sit. 
Every  attempt  of  a  court  to  found  jurisdiction  over  such  lands 
must,  from  the  very  nature  of  the  case,  be  utterly  nugatory. 
In  r^ard  to  legacies  charged  upon  lands,  the  courts  of  equity 
in  the  State  in  which  the  land  lies  have  exclusive  jurisdiction. 
(Clapton  V.  Booker  J  27  Ark.  482;  Story  Eq.  Jur.,  §  602;  Story 
on  Conflict  of  Laws,  §§  424,  463,  474,  483,  550,  555.) 

In  this  case  the  legacy  in  question  was  made  a  charge  upon 
the  lands  of  the  deceased  in  this  State,  which  were  devised  to 
McH.  Williams.  A  lien  was  expressly  retained  by  the  will 
upon  these  lands  as  a  security  for  the  payment  of  this  legacy. 
The  will  directed  and  made  it  the  dnty  of  McH.  Williams,  and 
not  the  executors,  to  pay  it.  By  accepting  the  devise  to  him 
of  the  lands  designated  in  the  will  as  the  Bankhead  place, 
McH.  Williams  became  personally  bound  to  pay  it. 

Mr.  Justice  Earl,  in  delivering  the  opinion  of  the  conrt  in 
Brawn  v.  JSkapp  (79  N.  Y.  143),  said :  "  It  is  well  settled 
that  when  a  legacy  is  given  and  is  directed  to  be  paid  by  the 
person  to  whom  real  estate  is  devised,  such  real  estate  is 
charged  with  the  payment  of  the  legacy.  And  the  rule  is  the 
same  when  the  legacy  is  directed  to  be  paid  by  the  executor 
who  is  the  devisee  of  real  estate.  (2  Bedf .  on  Wills,  209 ; 
Mensch  v.  Menschy  3  Lans.  235 ;  MoLachla/n  v.  McLachlam,^  9 
Paige,  534;  Wood  v.  Wood^  26  Barb.  356 ;  Dodge  v.  Manning ^ 
1  N.  r.  298 ;  Beyiwlds  v.  BeynoUsy  16  Id.  257 ;  Oridley  v. 
6ridlej/,H  Id.  130;  Harris  v.  Fly,  7  Paige,  421;  Olmstead 
YoJm  v.— 4 
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y.  Brushy  27  Oonn.  530.)  If  the  devisee,  in  sach  case,  accepts 
the  devise,  he  becomes  personally  bound  to  pay  the  l^^y,  and 
he  becomes  thus  bound  even  if  the  land  devised  to  him  proves 
to  be  less  in  value  than  the  amount  of  the  legacy.  If  be 
desires  to  escape  responsibility  he  must  refuse  to  accept  the 
devise.  If  he  does  accept,  he  becomes  bound  to  pay  the  whole 
amount  of  the  legacy  which  he  is  directed  to  pay.  Here,  Wil- 
liam S.  Brown,  the  executor,  was  directed  to  pay  this  legacy, 
and  he  was  the  devisee  of  the  real  estate ;  and  hence  the  land 
not  only  was  charged  with  the  legacy,  but  the  devisee  became 
personally  liable  to  pay  it — principal  as  well  as  interest. 

"  The  payment  of  such  a  legacy  can  be  enforced  by  a  suit 
in  equity  against  the  real  estate,  or  by  a  common  law  action 
directly  against  the  devisee  upon  the  implied  promise  to  pay 
it—a  promise  implied  by  his  acceptanpe  of  the  devise." 

McH.  Williams  accepted  the  devise  to  him  of  the  Bank- 
head  place.  He  offered  to  bring  into  court  the  money  due  on 
the  912,000  legacy,  and  invoked  the  protection  of  the  court. 
As  said  by  Chancellor  Kent  in  OUn  v.  Fisher  (6  Johns.  Oh.  34, 
36) :  He  "  has  no  right  to  require  security  to  refund  before 
|)ayment  of  the  legacy,  for  he  does  not  pay  the  legacy  in  a 
representative  character.  The  devise  was  given  to  him  on 
condition  of  paying  such  a  legacy  to  the  plaintiff,  and  if  he 
Accepts  of  the  devise  he  takes  it  cum  onere.  This  is  the  case 
<of  a  devise  creating  a  charge  on  the  person  of  the  devisee,  in 
case  of  his  acceptance  of  the  gift,  according  to  the  distinction 
noticed  in  the  case  of  Jackson  v.  Btdlj  10  Johns.  Eep.  148. 
He  did  accept  the  devise,  and  he  became  thereby  absolutely 
and  personally  bound  to  pay  the  legacy.  He  has  no  right  to 
create  any  condition  precedent  to  the  payment,  and  the  law 
makes  none.  He  who  accepts  a  benefit  under  a  will  must 
.conform  to  all  its  provisions,  and  renounce  every  right  incon- 
sistent with  them.  This  is  an  obvious  and  settled  principle  in 
equity.  He  accepts  the  devise  under  the  condition  of  conform- 
ing to  the  will,  and  a  court  of  equity  will  compel  him  to  per- 
form the  condition,  "for  no  man,"  says  Chief  Baron  Eyre 
{Blake  v.  Bunberry^  1  Vesey  Jr.  523),  "  shall  be  allowed  to 
disappoint  a  will  under  which  he  takes  a  benefit." 
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But  it  is  said  that  the  executors  cannot  be  held  to  account 
or  settlement,  or  controlled,  by  any  of  the  courts  of  this  State, 
and,  therefore,  the  court  below  did  not  have  jurisdiction. 
There  was  no  effort  made  by  the  court  below  to  hold  the  ex- 
ecutors to  an  account  and  settlement,  or  to  fix  the  extent  of 
their  liability  as  such,  or  to  control  them  in  any  manner.  The 
decree  is  wholly  confined  to  the  enforcement  of  the  payment 
of  the  legacy  of  $12,000,  and  the  trust  created  by  the  will  in 
connection  therewith.  This  legacy  was  not  made  payable  by 
the  executors,  but  by  McH.  Williams,  in  his  individual  ca- 
pacity. It  was  not  made  payable  to  the  executors,  but  to  John 
H.  Williams,  as  trustee,  the  trust  not  being  annexed  to  his 
office  of  executor.  It  was  not  to  be  paid  out  of  the  Tennessee 
assets^  but  it  was  made  a  charge  on  lands  in  this  State.  This 
being  true,  the  fact  that  John  H.  and  McH.  Williams  were 
also  executors  could  not  defeat  the  jurisdiction  of  the  court. 
{Clopton  V.  Booker,  supra;  Case  of  Elizabeth  Bai/rd,  1  Watts 
&  Sarg.  288;  JohneofCa  Appeal,  9  Barr,  421;  1  Perry  on 
Trusts,  §  281.) 

Flalntifif  insists  that  John  H.  Williams  should  be  removed 
from  his  trusteeship  under  the  will,  so  far  as  relates  to  the  be- 
quest of  $12,000,  because  he  has  wholly  neglected  to  take  any 
Btepfi  toward  the  execution  of  the  trusts  devolved  upon  him, 
and  that  he  is  insolvent,  and  has  been  acting  as  such  trustee 
without  having  given  bond  or  other  security,  and  declares  that 
nothing  is  to  be  paid  to  her,  but  that  all  money  which  has  or 
shall  come  to  his  hands  as  trustee  under  the  will  is  to  be  held 
by  him  for  re-investment,  and  that  he  is  not  authorized  to  pay 
to  her  the  interest  accruing  on  the  fund  set  apart  in  the  will 
fur  her  use  and  benefit. 

It  is  well  settled  that  courts  of  equity  have  power  to  re- 
move trustees  for  neglect  or  breach  of  duty.  It  is  not,  how- 
ever, "every  mistake  or  neglect  of  duty,  or  inaccuracy  of 
conduct  of  trustees,  which  will  induce  courts  of  equity  to 
adopt  such  a  course.  But  the  acts  or  omissions  must  be  such 
as  to  endanger  the  trust  property,  or  to  show  a  want  of  hon- 
esty, or  a  want  of  proper  capacity  to  execute  the  duties,  or  a 
want  of  reasonable  fidelity."  If  a  trustee  fails  in  the  discharge 
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of  his  duties  from  an  honest  mistake,  or  a  mere  misunderstand- 
ing of  them,  or  from  a  misjndgment  of  them,  it  is  no  ground 
for  removal,  unless  such  failure  shows  a  want  of  the  proper 
capacity  to  execute  the  duties.  (2  Story  Eq.  Jur.,  §  1289 ;  2 
Perry  on  Trusts,  §  817;  1  Id.  §  276;  Lathrop  v.  SmaUey's 
JExeoutarSy  8  0.  E.  Green,  192 ;  Thompson  v.  Thampaanj  2  B. 
Mon.  175.) 

It  is  alleged  that  the  trustee,  Williams,  was  iDSolvent,  and  had 
given  no  bond  for  the  performance  of  the  trust.  But  there  is  no 
allegation  that  he  was  more  insolvent  than  he  was  when  he  was 
appointed  trustee.  The  will  did  not  require  him  to  give  bond. 
On  the  contrary,  it  expressly  provides  that  he  and  his  co-exec- 
utor should  not  be  required  to  give  bond  as  executors.  It  is 
evident  that  his  testator  did  not  intend  that  he  should  be  re- 
quired to  give  bond.  The  testator  had  a  right  to  appoint  him 
trustee,  and  authorize  him  to  act  as  such  without  bond.  His 
wishes  should  be  respected. 

The  will  authorized  the  trustee,  Williams,  to  collect  the 
$12,000  as  it  became  payable,  and  directed  him  to  invest  it, 
according  to  his  discretion,  for  the  benefit  of  plaintiff.  A 
personal  confidence  was  reposed  in  him  by  the  testator.  By 
the  terms  of  the  will  plaintiff,  or  her  husband,  was  not  to 
have  any  control  over  the  investment  or  disposition  of  the 
fund.  While  it  was  the  moral  duty  of  the  trustee  to  consult 
plaintiff,  in  order  to  learn  her  necessities  and  ascertain  her 
wishes,  he  was  not  required  to  make  any  investment,  except 
such  as  he  thought  was  to  her  best  interest.  All  she  was 
entitled  to  was  the  interest  on  the  money  bequeathed  for  her 
use,  when  it  was  collected.  In  case  he  and  she  thought  it  best 
to  invest  all  or  any  portion  of  the  fund  in  a  home  for  her,  she 
was  to  be  consulted. 

The  only  neglect  of  duty  in  respect  to  the  bequest  of 
$12,000,  charged  in  the  complaint  against  the  trustee,  is  the 
failure  for  about  ten  months  to  collect  the  first  instalment 
thereof  and  interest.  In  order  to  constitute  this  failure  a 
sufficient  cause  for  removal,  it  must  have  been  such  as  to  en- 
danger the  trust  property  or  show  a  want  of  honesty  or  rea- 
sonable fidelity.    It  does  not  appear  that  the  trust  fund  was 
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endangered.  For  angbt  that  appears,  it  was  safely  invested 
when  left  as  a  charge  on  the  Bankhead  place.  The  only  in- 
jury, probably,  suffered  by  plaintiff,  was  the  loss  of  interest. 
He  might,  without  intent  to  do  her  a  wrong,  have  withheld 
from  her  the  interest  to  be  collected  from  McH.  Williams  as 
the  instalments  fell  due,  and  insisted  that  it  should  be  re-in- 
vested by  him,  since  the  will  is  susceptible  of  such  a  construc- 
tion without  doing  violence  to  its  language.  We  can  see  in 
this  failure  no  dishonest,  selfish,  or  improper  motive,  or  any 
inducement  therefor,  unless  it  be  a  mistake  of  duty.  He  ac- 
cepted the  trust.  He  insists  that  he  had  no  right  to  enter 
upon  the  execution  of  it,  because  the  administration  of  the 
estate  in  Tennessee  was  not  closed,  and  the  statutory  period 
for  closing  it  had  not  expired.  This  probably  accounts  for  the 
delay.  We  do  not  think  he  should  be  removed  on  this  ac- 
count. 

It  is  insisted  that  the  loan  to  C.  M.  Keel  is  a  sufficient 
ground  for  removal.  Be  this  as  it  may,  there  is  nothing  to 
show  that  such  a  loan  was  made  by  John  H.  Williams,  except 
the  statements  contained  in  the  supplemental  answer  of  McH. 
Williams  and  the  exhibits  thereto,  and  they  are  not  admissible 
as  evidence  against,  and  cannot  affect,  John  H.  Williams. 
{Bingo  v.  Woodruff,  43  Ark.  498.) 

The  trustee  should  not  now  be  removed,  but  if  he  shall, 
hereafter,  neglect  the  performance  of  his  duties,  the  denial  of 
this  relief  should  be  without  prejudice  to  a  future  application 
for  his  removal. 

McH.  Williams  states  in  his  supplemental  answer  that  he 
has  paid  the  legacy  of  $12,000  to  the  trustee,  and  that  the 
trustee  had  loaned  it  to  C.  M.  Neel  on  good  security;  and 
insists  that  the  lands  devised  to  him  were  thereby  released 
from  any  liability  for  the  legacy.  It  appears  that  this  pay- 
ment and  loan  were  made  long  after  the  commencement  of 
this  action,  and  after  the  court  had  acquired  jurisdiction  of 
the  persons  of  John  H.  and  McH.  Williams.  This  occurred 
after  McH.  Williams  had  answered  and  offered  to  bring  into 
court  money  to  pay  so  much  of  the  legacy  as  was  then  due. 
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and  Bubmitted  to  its  jurisdiction.    Within  ten  days  thereafter, 
if  his  statements  are  tme,  he  paid  the  legacy. 

The  relief  songht  by  this  sait  was  the  construction  of  ibe 
will  of  Willonghby  Williams,  deceased ;  the  enforcement  of 
the  payment  of  so  much  of  the  legacy  of  $12,000  as  was  due ; 
the  payment  to  Mrs.  Nichol  of  the  interest  due  on  the  legacy  ; 
and  to  secnre  the  safe  investment  of  so  mnch  of  the  principal 
of  the  legacy  as  was  due,  nnder  the  order  and  direction  of  the 
conrt.  This  relief  was  within  the  jnrisdiction  of  the  court. 
The  conrt,  in  the  exercise  of  it,  had  a  right  to  require  the  in- 
stalments and  interest  due  on  the  legacy  to  be  paid  into  court, 
with  a  view  to  a  safe  investment  of  the  principal  thereof  hy 
the  trustee  under  the  control  of  the  court.  The  court  having 
acquired  this  jurisdiction,  the  action  of  defendants  cannot 
render  it  powerless  to  afford  the  relief  clearly  within  its  power 
and  defeat  it  in  the  exercise  of  its  jurisdiction.  Unless  the 
loan,  if  any  was  made,  was  a  safe  investment  in  interest-bear- 
ing bonds,  secured  as  required  by  the  will,  and  was  made  in 
good  faith,  on  terms  advantageous  to  Mrs.  Nichol,  it  and  the 
payment  of  the  legacy  should  be  wholly  disregarded,  and  the 
Bankhead  place  and  McII.  Williams  held  liable  to  the  same 
extent  they  were  before  any  payment  was  made.  For  the  pur- 
pose of  ascertaining  whether  or  not  such  an  investment  was 
made,  a  reference  should  be  made  to  a  master,  with  authority 
to  take  testimony.  If  it  be  ascertained  that  such  an  inyest- 
ment  was  made,  it  should  be  permitted  to  stand,  except  as  to 
so  much  thereof  as  may  be  interest  collected  on  the  legacy. 
If^  on  the  contrary,  it  be  ascertained  that  such  an  investment 
was  not  made,  the  amount  due  on  the  i^acy  should  be  or- 
dered paid  into  court  within  a  time  specified,  and  in  default  of 
the  payment  thereof,  within  the  time  allowed,  the  Bankhead 
place  should  be  sold,  under  an  order  of  the  court,  by  a  com- 
missioner appointed  for  that  purpose,  subject  to  the  lien  there- 
on for  the  payment  of  the  instalments  of  the  $12,000  not  due, 
and  all  other  charges  imposed  on  the  land  by  the  will ;  and 
the  proceeds  of  the  sale  thereof,  or  enough  to  pay  the  amount 
due  on  the  legacy,  should  be  paid  into  court.  {The  Attorney- 
General  v.  Clack^  1  Beav.  468 ;  Cafe  v.  Benty  8  Hare,  245.) 
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Wheo  the  legacy,  or  any  part  thereof,  is  paid  into  court,  if  the 
trofitee  and  Mrs.  l^ichol  shall  agree  that  it  will  be  to  her  best 
interest  to  invest  the  principal  of  the  legacy,  or  any  part  there- 
of, in  a  home  for  her,  then  it  should  be  so  invested  by  the 
trastee;  otherwise,  it  should  be  invested  in  first  interest-bear- 
ing bonds,  well  secured  by  mortgage  or  deed  of  trust,  by  the 
tmstee,  on  terms  considered  by  him  most  advantageous  to  Mrs. 
Nichol ;  and  whatever  investment  shall  be  made,  it  should  be  in 
the  name  of  the  trustee  for  the  use  of  Mrs.  Nichol,  free  from 
all  the  marital  rights,  claims,  and  control  of  her  present,  or  any 
future  husband  she  may  have,  and  free  from  all  debts  or  lia- 
bilities of  either  of  them,  and  should  be  made  under  the  con- 
trol of  the  court,  it  seeing  that  the  trust  is  faithfully  executed, 
and  the  interests  of  Mrs.  Nichol  well  protected.  The  interest 
due  on  the  l^acy  should  be  paid  to  Mrs.  Nichol,  and  if  it  has 
not  been  paid,  or  shall  not  be  paid  within  a  specified  time,  the 
Bankhead  place  should  be  sold  to-  pay  it. 

The  decree  of  the  court  below  is  reversed,  and  this  cause  is 
remanded  with  instructions  to  enter  a  decree  according  to  this 
opinion,  and  for  other  proceedings. 


Matter  of  thb  FiNAii  Aooountoto  of  Gbrrt. 

[108  New  York,  446.] 

LiFB  BffTATES  AND  SEMAINDEUS  IN  STOGKS  OB  BONDS. 

Whore,  by  the  terme  of  a  wiU,  the  tettator  leayes  money,  in  trust,  to  be  inyested 
in  certAin  specified  mterestbeariog  securities,  "  the  Annual  interest,  income,  and 
dlTidends  diereof  to  be  paid  to  one  for  life.  And  **  the  prindpAl  or  cApltAl  snm 
sforesAid,"  upon  the  death  of  the  benefidary  for  life,  to  be  divided  Among  cer. 
tAb  of  the  testator's  kindred,  if,  upon  the  sale  of  the  securities,  after  the  death 
of  the  life-tenant,  a  smn  in  excess  of  the  original  ioTestmentbe  realised,  the  rar- 
pins  belongs  to  the  remainderman,  and  not  to  the  representatires  of  the  life- 
tesant. 
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Appeal  from  a  jadgment  of  the  General  Term  of  the 
Supreme  Court.  The  facts  are  Bufficiently  set  out  in  the 
opinion. 

E.  Z.  Fancker^  for  appellants. 

George  O.  Kip^  for  respondents. 

BuoEB,  Ch.  J.  The  matter  here  in  controversy  arises  be- 
tween the  representatives  of  the  life  estate,  and  certain  re- 
maindermeUy  with  reference  to  the  proper  distribution  between 
them,  of  an  increase  in  the  amount  of  the  trust  fund,  discover- 
able upon  a  sale  of  the  securities  in  which  it  was  invested,  after 
the  life  estate  terminated. 

The  fund  was  crented  in  the  year  1828  under  the  will  of 
Peter  P.  Goelet,  devising  to  his  executors,  as  trustees,  the  sum 
of  $50,000,  to  invest  '^  in  funded  stock  of  the  United  States, 
or  of  the  State  of  New  York,  or  in  good  bonds  and  mortgages 
on  real  estate,"  with  directions  to  pay  ^'  the  annual  interest, 
income,  and  dividends  thereof"  to  his  daughter,  Jean  B. 
Goelet,  during  her  life,  and  upon  her  death,  leaving  no  issue, 
to  divide  the  "principal  or  capital  sum  aforesaid"  "among 
my  other  children  in  equal  proportions."  A  codicil  to  said 
will,  made  in  the  same  year,  increased  the  said  fund  by  an 
additional  sum  of  $20,000,  which,  upon  the  death  of  said  Jean 
B.  Goelet  without  issue,  was  also  directed  to  be  paid  to  her 
surviving  brothers  and  sisters,  or  to  their  respective  represen- 
tatives. 

During  the  existence  of  this  trust,  which  extended  fdr  fifty- 
four  years  to  the  death  of  Jean  B.  Goelet  in  1882,  the  annual 
interest  collectible  upon  the  sum  invested  was  duly  paid  to 
her  by  its  trustees.  It  does  not  appear  affirmatively  in  the 
case  in  what  securities  the  capital  sum  was  originally  invested, 
or  when  any  investment  or  conversion  of  them  occurred  ;  but 
the  evidence  shows  that  in  1880  it  was  represented  in  unequal 
proportions  by  United  States  bonds,  bonds  of  the  cities  of  New 
York  and  Brooklyn,  bonds  and  mortgages  on  real  estate,  and 
the  sum  of  $3,424.95  in  cash.    The  cash  seems  to  have  been 
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the  result^of  an  increase  in  the  value  of  some  securities  paid, 
exchanged,  or  converted  by  the  trustees  prior  to  1880.  In 
April,  1880,  an  order  was  made  by  the  Supreme  Court  in  a 
proceeding  instituted  by  Eobert  Goelet  and  Ogden  Goelet, 
who,  with  Elbridge  T.  Gerry,  had  succeeded  to  the  said  trus- 
teeship under  the  will  of  Peter  Goelet,  who  died  in  1879,  to 
ascertain  the  amount  of  said  fund,  the  securities  in  which  it 
was  invested,  and  to  obtain  their  discharge  from  the  duties 
and  obligations  of  said  trusteeship,  upon  the  delivery  of  said 
tmst  funds  to  their  associate,  Mr.  Gerry.  Jean  B.  Goelet  and 
Mr.  Gerry  were  both  parties  to  this  proceeding,  and  acquiesced 
in  the  order  of  the  court  appointing  Mr.  Gerry  sole  trustee, 
and  defining  the  securities  and  capital  of  the  trust  fund  as  it 
then  existed. 

It  may  fairly  be  assumed  from  the  evidence  that  this  fund 
has  always  been  kept  invested  in  securities,  upon  which  there 
was  a  fixed  rate  of  interest,  payable  annually,  determinable  by 
the  provisions  of  the  security ;  and  that  it  has  never  been  pos- 
sible for  the  trustee  to  receive  or  secure  therefrom  any  extra 
dividends,  or  any  greater  annual  income,  than  that  producible 
by  fixed  rates  of  interest.  A  sale  of  these  securities  by  the 
trustee  after  the  death  of  the  life-tenant  resulted  in  a  surplus 
of  nearly  $23,000  over  the  amount  of  the  original  investment, 
and  this  sum  is  claimed  respectively  by  the  representatives  of 
the  life-tenants,  and  by  the  remaindermen. 

The  primary  rule  for  the  determination  of  questions  arising 
npon  the  construction  of  wills,  is  the  ascertainment  of  the  in- 
tent of  the  testator  from  a  consideration  of  its  provisions.  In 
the  case  in  hand,  the  will  provides  specifically  for  the  interest 
which  the  legatee  for  life  was  to  take  in  the  fund,  and  it  is 
limited  to  the  **  annual  interest,  income,  and  dividends  there- 
of." All  beyond  this  must,  from  necessity,  have  been  intend- 
ed to  go  to  the  remaindermen,  for  there  are  no  other  persons 
who  could  lawfully  take  it. 

This  case  is  not  analogous  to,  and  presents  none  of  the 
qnestions  or  embarrassments  attending  the  division  of  gain  or 
profits,  arising  upon  investments  in  trade,  or  the  stock  of  cor- 
porate business  enterprises,  and  which  are  usually  represented 
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by  dividends,  either  regular  or  extra,  payable  in  cash,  stock,  or 
scrip,  or  remaining  undivided  in  the  bands  of  the  corporation. 
The  anthorities  in  such  cases  are  very  numerous,  and  show  that 
it  is  often  a  matter  of  -great  difficulty  to  distinguish  with  pre- 
cision between  those  gains  constituting  an  accretion  to  the 
fund  and  those  which  legitimately  may  be  termed  the  earnings 
of  the  investment,  properly  distributable  by  way  of  dividends 
to  the  stockholders  of  the  corporation.  In  this  case,  however, 
the  investment  is  directed  to  be  made  in  securities  bearing  a 
fixed  rate  of  interest,  which  can  neither  be  increased  by  the 
prosperity,  nor  diminished  by  the  misfortunes  of  the  debtors, 
and  are  eventually  to  be  satisfied  by  the  repayment  of  the 
principal  sum  of  the  obligation. 

At  the  time  of  the  conversion  of  this  fond  by  the  trustee, 
he  held  in  his  hand  obligations  which,  upon  their  face,  called 
for  the  repayment  to  him  of  the  sum  of  $70,000  only,  and  the 
purchasers  from  him  received  obligations  which,  at  maturity, 
were  redeemable  by  the  obligors  at  that  sum.  The  cause  occa* 
sioning  the  increase  in  question  seems  to  have  been  a  deprecia- 
tion in  the  rate  of  interest  effected  by  natural  causes,  and  which 
gave  an  increased  value  to  securities  bearing  the  higher  rates  of 
former  times.  This  constituted  in  no  sense  a  profit  upon  the 
investment,  but  was  an  accretion  to  the  fund  itself  arising 
from  natural  causes,  and  was  liable  to  be  altogether  lost  by  the 
approximation  of  the  securities  to  the  period  of  their  maturity. 
The  benefit  derivable  from  this  condition  was  enjoyed  annu- 
ally by  the  beneficiaries  of  the  fund  in  the  increased  value  of 
the  income  derivable  therefrom.  Had  the  life-tenant  lived  to 
the  maturity  of  the  bonds,  she  would  have  received  in  annual 
interest  the  entire  difierence,  if  any  existing  at  any  time  prior 
thereto,  between  the  face  and  market  value  of  the  securities. 

The  theory  of  the  will  did  not  contemplate  any  traffic  in 
securities  by  tbe  trustee,  but  a  permanent  investment  in  inter- 
est-bearing obligations,  subject  to  be  sold  or  exchanged  only 
when  the  exigencies  of  the  trust  required  it  to  be  done. 

It  is  quite  clear  that  the  life-tenant  could  not  have  com- 
pelled the  trustee  to  sell  or  convert  securities  lawfully  pur- 
chased and  held,  upon  the  ground  that  their  market  value  had 
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appreciated  in  his  hands,  any  more  than  he  could  have  com- 
pelled her  to  make  good  any  depreciation  in  the  value  of  such 
aecarities.  Their  acquisition  and  retention  was  one  of  the 
objects  contemplated  by  the  will  of  the  testator,  and  was  essen- 
tial to  execute  his  design,  and  a  proceeding  to  compel  their 
sale  would  plainly  have  been  contrary  to  his  intent  in  creating 
the  trust.  If  the  will  had  required  the  trustees  to  invest  in 
Teal  estate,  the  rents,  income,  and  profits  of  which  were  made 
payable  to  the  life-tenant  with  remainder  over,  it  cannot  be 
qnestioned  but  that  any  increase  of  the  value  of  the  land  from 
natural  causes  wonld  have  been  an  accretion  to  the  capital,  and 
inured  to  the  benefit  of  tlie  remaindermen  (Perry  on  Trusts, 
§  545,  p.  486 ;  Cogswell  v.  CogsweU,  2  Edw.  Ch.  231,  240),  and 
we  can  see  no  difference  in  principle  between  this  case  and  the 
one  supposed. 

The  question  here  presented  was  up  in  the  cases  of  Tovon- 
$gnd  V.  IT.  S.  Trust  Co.  (8  Redf.  222),  and  Whitney  v.  Pharis 
(4  Id.  180),  before  the  surrogate  of  New  York,  and  it  was  there 
hdd  that  an  enhancement  of  the  value  of  United  States  bonds 
held  in  trust  went  to  the  remaindermen,  and  not  to  the  legatee 
for  life.    These  decisions  accord  with  our  views. 

The  cases  cited  by  the  learned  counsel  for  the  appellant 
may  all  be  classified  as  cases  where  the  terms  of  the  trust  au- 
thorized investments  in  the  stock  of  private  corporations  or 
trading  enterprises  whose  profits  are  largely  affected  by  the 
Ticissitudes  of  business  and  trade,  and  the  disposition  of  whose 
gains  and  profits  is  largely,  if  not  wholly,  left  to  the  discretion 
of  the  mfmagers  of  the  enterprise.  In  such  cases  it  was  plainly 
the  intention  of  the  settler  that  the  life-tenant  should  have  the 
advantage  of  any  extraordinary  profits  realized  from  the  in- 
Testment.    As  we  before  said,  these  cases  are  not  analogous. 

The  circumstance  that  the  trustee  in  this  case  at  some  time 
inyested  a  portion  of  the  funds  in  unauthorized  securities, 
would  not  seem  to  have  effected  any  change  in  the  respective 
rights  of  the  life-tenant  and  remaindermen  in  the  corpus  of  the 
trust.  When  the  fact  came  to  their  knowledge  in  1880,  they 
each  and  all  seem  to  have  acquiesced  in  and  approved  the 
action  oi  the  trustee  in  making  the  investment,  and  it  cannot 
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now  be  objected  on  the  part  of  either  of  them  that  any  interest 
of  theirs  was  thereby  varied  or  changed.  It  was  optional 
with  those  parties  at  that  time,  by  taking  appropriate  proceed- 
ings for  that  parposcy  to  have  required  the  defaulting  trustee 
to  invest  the  fund  in  the  securities  specified  in  the  will,  or 
made  compensation  in  some  other  form  for  the  damages,  if 
any,  occasioned  by  his  wrongful  act ;  but  it  was  also  competent 
for  them  to  ratify  and  approve  the  action  of  the  trustee  by 
accepting  the  securities  held  by  him  as  representing  the  trust 
fund,  and  this  we  think  was  determined  by  the  proceed- 
ings taken  to  release  Robert  and  Ogden  Goelet  from  the 
duties  of  trustees  under  the  will.  The  action  of  the  trus- 
tee in  making  the  investments  in  question  was  sagacious  and 
inured  to  the  benefit  of  all  the  parties  concerned,  and  they 
should  not,  after  long  acquiescence  in  such  dealing,  be  al- 
lowed to  obtain  an  advantage  by  questioning  its  legality. 

Bat,  further  than  this,  we  think  the  securities  in  which  the 
funds  were  actually  invested  by  the  trustee  until  changed  by 
some  proceedings  taken  for  that  purpose,  so  far  as  the  benefi- 
ciaries were  concerned,  represented  the  trust  fund,  and  their 
earnings,  income,  and  increase  would,  as  between  the  several 
parties  interested  therein,  be  subject  to  the  same  rules  of  divi- 
sion and  distribution  as  though  it  had  been  invested  and  kept 
on  interest  in  accordance  with  the  terms  of  the  will.  The 
remaindermen  could  not  thereby  be  deprived  of  a  natural 
accretion  to  the  fund,  however  invested,  or  the  life-tenant 
become  entitled  to  an  increase  which,  if  the  fund  had  been 
lawfully  invested,  would  not  have  accrued  to  her.  Indeed,  in 
prosecuting  this  proceeding,  the  representatives  of  the  life- 
tenant  have  ratified  the  acts  of  the  trustee  in  making  the  in- 
vestment in  question  by  treating  the  unauthorized  securities 
as  the  corpus  of  the  fund,  and  claiming  their  increased  value 
as  income  earned  by  the  employment  of  the  capital.  In  other 
words,  while  claiming  the  advantage  to  be  derived  from  the 
unauthorized  act  of  the  trustee,  they  insist  that  such  act  was 
the  efficient  cause  of  transferring  what  was  otherwise  an  accre- 
tion to  the  fund,  going  to  the  remaindermen,  into  profits 
accruing  to  the  life-tenant. 
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The  life-teoant  was  not  the  sole  party  interested  in  the 
determination  of  this  question,  and  inasmuch  as  she,  during 
her  lifetime,  and  the  remaindermen  also,  acquiesced  in  and 
approved  the  conduct  of  the  trustee  in  making  the  invest- 
ment, her  representatives  should  not  now  be  allowed  to  ac- 
quire an  advantage  by  denying  the  lawfulness  of  his  proceed- 
ing. 

The  judgment  of  the  court  below  should  be  aflBrmed,  with- 
out costs  to  either  party. 

All  concur. 

Judgment  affirmed. 


Yahyberzeb  v8.  Slingbbland. 

[108  New  York,  47.] 

Devise  of  seal  estate. — A  fee  subjectt  to  a  ooNnrnoNAL 

LmrrATioN. 

Where  there  u  a  devise  or  bequest  to  one  absolutely,  and  in  the  eyent  of  his 
death,  to  another,  it  is  the  settled  role  that  the  words  of  contingency  refer  to 
a  death  in  the  lifetime  of  the  testator ;  so  also  where  the  devise  over  is  not 
dependent  solely  npon  the  event  of  death,  bnt  upon  a  death  in  connection  with 
some  collateral  event,  as,  e.  g.,  death  without  issue,  death  without  children,  and 
the  like. 

This  Utter  extension  of  the  rule  rests  more  upon  authority  than  upon  reason, 
and  the  tendency  of  the  courts  in  this  country  is  to  lay  hold  of  slight  circum- 
sUnces  in  the  will  to  vary  the  construction,  and  to  give  effect  to  the  language 
of  the  testator  according  to  its  natural  import. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  favor  of  the  plaintiffs.  This  was  an  action  for 
partition.    The  facts  sufficiently  appear  in  the  opinion. 

Ifaihanid  C.  MoaJc.  for  appellants. 

E.  Cowntrymom^  for  respondents. 

AiTDBEWB,  Z.  The  sole  question  presented  is  whether  Cor- 
nelius Yanderzee  took  under  the  will  of  his  father,  Harmon 
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Yanderzee,  an  estate  in  fee  simple  in  the  homestead  farm,  or 
a  fee  subject  to  a  conditional  limitation  in  favor  of  the  four 
grandchildren  of  the  testator,  named  in  the  will,  in  the  event 
of  the  death  of  Cornelins  without  issue.  The  testator  died  in 
1840.  His  son  Cornelius  entered  under  the  devise,  and  con- 
tinued in  possession  of  the  farm  until  his  death  in  1876.  The 
plaintifE,  Cornelias  Yanderzee,  is  one  of  the  four  grandchildren 
named  in  the  will,  and  his  right  to  maintain  this  action 
depends  upon  the  nature  and  qaality  of  the  title  which  the 
testator's  son,  Cornelius,  took  under  the  will  of  his  father. 
The  will  is  brief,  and  is  a  will  of  real  estate  exdasivelj.  The 
testator,  in  the  first  clause,  directs  that  his  debts  and  funeral 
charges  shall  be  first  paid  out  of  his  estate.  The  second  clause 
is  as  follows :  "  All  my  real  estate,  as  now  in  my  actual  pos- 
session, being  my  homestead  farm,  situate  in  the  county  of 
Albany,  I  devise  to  my  son  Cornelius,  subject  to  the  proviso 
hereinafter  contained."  The  third  clause  directs  that  his 
wife,  if  she  survive  him,  shall  have  an  ample  support  from 
and  out  of  the  estate  devised  to  Cornelius,  during  her  life. 
The  fourth,  fifth,  sixth,  seventh,  and  eiglith  clauses  bequeath 
severally  to  his  three  daughters,  his  son  Tennis,  and  his  grand- 
son, Harmon  Slingerland,  money  legacies  amounting  in  the 
aggregate  to  $1,700.  The  ninth  and  tenth  clauses  are  as  fol- 
lows :  '^  NirUh.  The  legacies  above  mentioned  are  to  be  paid 
to  tfie  legatees  by  my  son  Cornelius,  in  consideration  of  my 
devising  unto  him  the  aforementioned  real  estate,  to  be  paid 
to  them  respectively  within  two  years  after  my  death.  Tenth. 
In  conclusion,  my  will  is  that  if  my  son  Cornelius  dies  without 
issue,  that  then  the  estate  herein  devised  to  him  shall  go  to 
my  grandchildren  hereinafter  named :  Harmon  T.  Yanderzee, 
Cornelius  T.  Yanderzee,  sons  of  my  son  Tennis;  Harmon 
Slingerland,  son  of  my  daughter  Elizabeth,  deceased;  and 
Harmon  Houghtaling,  son  of  my  daughter  Eve,  share  and 
share  alike,  and  in  case  my  son  Cornelius  should  die  before 
the  provisions  of  this  will  become  an  act,  the  devisees  last 
named  shall  perform  and  fulfill  all  the  conditions  required  of 
my  son  Cornelius  to  the  legatees  named  in  this  my  will." 
The  whole  question  is  whether  the  words,  '^  if  my  son  Cor^ 
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nelins  dies  without  issne,"  in  the  tenth  clanse,  refer  to  the 
eirent  of  his  death  before  that  of  the  testator,  or  to  a  death  at 
any  time,  whether  before  or  after  the  testator's  death.     If  the 
former  is  the  trae  meaning,  the  gift  over  to  the  grandchildren 
was  substitutionary  merely,  depending  on  the  contingency  of 
the  death  of  the  primary  devisee  in  the  lifetime  of  the  testator, 
and  designed  to  prevent  a  lapse ;  and  upon  that  construction 
Cornelius,  having  survived  the  testator,  the  contingency  upon 
which  the  grandchildren  were  to  take  was  gone,  and  ComeUus 
took  an  absolute  fee.    If,  on  the  other  hand,  the  words  refer 
to  a  death  at  any  time  under  the  circumstances  mentioned, 
then,  on  the  death  of  the  testator,  the  grandchildren  took  a 
oontingent  interest  under  the  will,  by  way  of  executory  de- 
vise, which,  on  the  death  of  Cornelius  without  issue,  was  con- 
verted into  a  fee  in  them,  thereby  displacing  and  subverting 
the  conditional  fee  before  that  time  vested  in  Cornelius.    It 
has  been  claimed,  indeed,  that  the  devise  to  Cornelius  was  of  a 
life  estate  only,  but  this  is,  we  think,  an  inadmissible  construc- 
tion of  the  devise.    The  devise  was  in  terms  of  all  the  testa- 
tor's real  estate  in  possession,  and  the  language  is  suflScient 
hoth  at  common  law  and  under  the  statute,  without  words  of 
inheritance,  to  embrace  the  fee  (1  R.  S.  748,  §  1),  and  the  gift 
over,  in  the  event  only  of  the  death  of  Cornelius  without 
issue,  furnishes  the  strongest  ground  of  implication  ,that  the 
testator  intended  to  vest  in  Cornelius  a  title  transmissible  by 
descent  to  his  issue. 

It  is  said  by  Mr.  Jarman  (2  Jarm.  on  Wills,  752)  to  be  an 
established  rule  that  where  a  bequest  is  simply  to  one  person, 
and  in  case  of  his  death  to  another,  the  primary  devisee  sur- 
viving the  testator  takes  absolutely.  This  rule  applies  both  to 
real  and  personal  estate,  and  so  far  as  I  know,  the  authorities 
in  this  country  uniformly  sustain  the  construction  that  where 
there  is  a  devise  or  bequest  simplicit&r  to  one  person,  and  in 
case  of  his  death  to  another,  the  words  refer  to  a  death  in  the 
lifetime  of  the  testator.  {Moore  y.  LyonSj  25  Wend.  119; 
KeUy  V.  KeUy,  61  N.  T.  47;  Brigga  v.  Shaw,  9  Allen,  516 ; 
Whitney  v.  WhUnsy^  45  N.  H.  811.)  It  is  said  in  support  of 
this  construction  that  as  death,  the  most  certain  of  all  things, 
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is  not  a  contingent  event,  but  the  time  only,  the  words  of  con- 
tingency in  a  devise  in  the  character  mentioned  can  be  satisfied 
only  by  referring  them  to  a  death  before  a  particular  period, 
and  as  no  other  period  is  mentioned,  it  is  necessarily  presamed 
that  the  time  referred  to  is  the  testator's  own  death.    {JStl' 
wards  v.  Edwa/rdsy  15  Beav.  357.)    We  think  this  construc- 
tion stands  more  strongly,  in   most  eases  at  least,  upon  the 
probable  intention  of  the  testator.      It  prevents  the  disin- 
heritance of  a  testator's  posterity,  which  would  often  happen 
if  a  death  of  the  primary  legatee  at  any  time  was  held  to  be 
within  the  meaning  of  the  devise.    It  may  be  safely  assumed 
that  where  a  Mrill  is  dictated  under  the  influence  of  family  rela- 
tions, it  would  seldom  happen  that  a  testator  would  intention- 
ally cut  off  the  issue  of  a  son  or  daughter  from  taking  the  share 
of  the  parent  in  his  estate  for  the  benefit  of  collateral  objects. 
There  are  cases  of  another  class  than  the  one  mentioned,  in 
which  an  alternative  limitation,  depending  upon  the  death  of 
a  primary  legatee  or  devisee,  is  also  held  to  refer  to  a  death  in 
the  lifetime  of  the  testator,  although  the  cases  are  not  within 
the  reason  upon  which  the  construction  in  the  class  of  cases 
first  referred  to  is  supported.     One  of  the  cases  of  the  second 
class  is  where  a  devise  is  made  to  A.,  and  in  case  of  his  death 
without  issue  or  without  children,  or  without  leaving  a  lawful 
heir,  then  to  B.    It  is  manifest  that  the  event  on  which  the 
gift  over  is  to  take  effect  is  distinctly  pointed  out,  and  is  un- 
certain and  contingent,  viz.,  death  without  issue,  &c. ;  and  it 
is  not  necessary,  in  order  to  give  effect  to  the  words  of  contin- 
gency, to  refer  the  death  to  one  happening  before  the  death 
of  the  testator.    So,  also,  such  a  construction  is  not  necessary 
to  prevent  the  disinheritance  of  issue,  for  it  is  only  in  the 
event  that  there  is  no  issue  that  the  gift  over  is  to  operate.     It 
is  said  by  Mr.  Jarman  (2  Jarm.  783)  to  be  the  general  rule 
that  where  the  context  is  silent,  words  referring  to  the  death 
of  the  prior  legatee,  in  connection  with  some  collateral  event, 
apply  to  the  contingency  happening  as  well  after  as  before  the 
death  of  the  testator.    It  will  be  observed  that  the  rule,  as 
stated  by  the  learned  author,  relates  to  personal  property,  and 
is  deduced  from  the  later  English  cases  upon  the  construction 
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of  bequests  of  personalty,  coupled  with  a  contingency,  which 
seem  to  have  modified  the  earlier  decisions.  But  where  real 
estate  is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  shall  take  a  fee  on  the  death  of  the  testator,  fol- 
lowed by  a  devise  over  in  case  of  his  death  without  issue,  it 
has,  I  think,  been  uniformly  held  in  England,  and  it  is  the 
rale  supported  by  the  preponderance  of  judicial  authority  in 
this  country,  that  the  words  refer  to  a  death  without  issue,  in 
the  lifetime  of  the  testator,  and  that  the  primary  devisee  sur- 
viving the  testator  takes  an  absolute  estate  in  fee  simple. 
(Clayion  v.  Lotoe,  5  Bam.  &  Aid.  636 ;  Oee  v.  Mayor  of  Man-^ 
(AetAer,  17  Adol.  &  Ell.  [N.  S.]  787;  WoodboumeY,  Wood- 
loume,  23  L.  J.  Ch.  336;  Doe  v.  Sparrow^  13  East,  359; 
QvMkenbo98  v.  Kingalandj  102  N.  Y.  128;  Limngston  v. 
ftwn«,  52  Id.  118 ;  Mnbury  v.  Sheldon^  68  Id.  227 ;  WaugKs; 
Appeal,  78  Penn.  St.  436  ;  Michley^^  Appeal,  92  Id.  514.  But 
see  BriUan  v.  Thornton,  112  TJ.  S.  526.)  The  case  of  Quack- 
enbosa  v.  Ki/ngeland  was  that  of  a  devise  by  the  testator  of  the 
residue  of  the  real  and  personal  estate  to  ''my  son,  Daniel 
Eingsland,  and  to  his  heirs,  but  in  case  my  son  Daniel  should 
die  without  lawful  issue,  I  give  and  bequeath  it  to  my  remain- 
ing children,  share  and  share  alike ;"  and  it  was  held,  in  exact 
conformity  with  the  decisions  to  which  we  have  referred,  that 
the  words  referred  to  the  death  of  the  primary  devisee  in  the 
lifetime  of  the  testator.  This  rule  of  construction  in  this 
class  of  cases  is  founded  in  part  upon  the  disinclination  of 
the  courts  to  cut  down  a  fee  once  given,  except  upon  clear 
words^  but  rests  more  upon  authority  and  precedent  than  rea- 
son, for  it  is  by  no  means  certain  that  it  was  not  the  intention 
of  the  testator  to  control  and  provide  for  the  ulterior  devolu- 
tion of  the  title,  after  it  had  been  enjoyed  during  life  by  the 
primary  devisee,  in  case  he  then  died  without  issue,  and  such 
a  construction  would,  it  would  seem,  give  effect  more  com- 
pletely to  the  language  used. 

But  the  rule  established  by  the  courts  applies  only  where 

the  context  of  the  will  is  silent,  and  affords  no  indication  of 

mtention  other  than  that  disclosed  by  words  of  absolute  gift, 

followed  by  a  gift  over  in  case  of  death,  or  of  death  withont 

Vol.  V.-5 
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issae,  or  other  specified  event.  Indeed,  the  tendency  is  to  lay 
hold  of  slight  circamstaDces  in  the  will,  to  vary  the  constmo- 
tion,  and  to  give  efEect  to  the  language  according  to  its  nataral 
import.  {Bud  v.  Southwick,  70  N.  Y.  581 ;  NeUis  v.  NelUs, 
99  Id.  605 ;  Bennesy  v.  PaUermn,  85  Id.  91,  92.)  In  these 
and  other  cases  which  might  be  cited,  the  court  found  in  the 
context  indications  of  intention  which  took  them  out  of  the 
operation  of  the  rule  to  which  we  have  referred.  We  are  of 
opinion  that  there  are  indications  in  the  will  now  before  us 
that  the  testator  intended  that  the  gift  over  to  the  grandchil- 
dren should  take  effect  upon  the  death  of  his  son  Cornelius, 
without  issue,  at  any  time,  either  before  or  after  his  own 
death,  and  that  the  rule  of  construction  which  applies  to  the 
words  ^'  death  without  issue,"  when  standing  alone,  does  not 
apply  to  the  will  in  question.  The  gift  to  Cornelius  in  the 
second  clause  of  the  will  is  made  ''  subject  to  the promao  here- 
inafter contained."  Beading  this  clause  by  itself,  we  should 
naturally  expect  to  find  in  a  subsequent  part  qf  the  will  some 
condition  modifying  in  some  contingency  the  estate  given  to 
Cornelius;  and  while  the  condition  might,  consistently  with 
the  language  of  the  second  clause,  be  either  precedent  or  sub- 
sequent, the  more  natural  meaning  suggested  by  the  words 
^^  subject  to  the  proviso  hereinafter  mentioned,"  would  be  that 
the  testator  intended  to  subject  the  estate  in  the  hands  or  pos- 
session of  Cornelius,  when  he  should  take  it  under  the  will,  to 
some  condition.  Looking  then,  at  the  tenth  clause,  we  find  a 
condition  or  proviso^  which  is  that,  on  the  death  of  Cornelius 
without  issue,  the  estate  should  go  over  to  the  grandchildren. 
This  provision  in  the  tenth  clause,  standing  alone,  would, 
according  to  the  general  rule  of  construction,  be  construed  as 
referring  to  the  death  of  Cornelius,  without  issue,  during  the 
testator's  life.  But,  construed  in  connection  with  the  natural 
meaning  of  the  second  clause,  there  is  color  for  a  conclusion 
that  it  referred  to  a  death  either  before  or  after  the  testators. 
But  more  satisfactory  evidence  that  the  testator  referred  to  a 
death  at  any  time  is  found  in  the  last  paragraph  of  the  tenth 
clause,  which  declares,  ^*  in  case  my  son  Cornelius  should  die 
before  the  provisions  of  this  will  become  an  act,  the  devisees 
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last  named  (the  grandchildren)  shall  perform  and  fnlfill  all  the 
conditions  required  of  my  son  Cornelias  to  the  legatees  named 
in  this  mj  wilL"  It  seems  obvions  that  the  dutj  imposed 
npon  the  grandchildren  by  this  clause  was  a  duty  to  be  dia- 
chaiged  by  reason  of  an  omission  or  default  of  Cornelius  to 
satisfy  the  legacies.  If  the  object  of  this  clause  was  simply  to 
impose  upon  the  grandchildren  the  duty  of  paying  the  legacies 
in  case  the  altematiye  gift  took  effect  by  the  death  of  Corne- 
lius, without  issue,  in  the  lifetime  of  the  testator,  so  that 
thereby  they  became  primary  deyisees,  the  testator  would 
natundly  have  expressed  his  intention  in  simple  and  clear 
language,  as  by  declaring  in  connection  with  the  gift  over 
that  the  grandchildren  should  pay  the  legacies,  or  that  they 
should  take  the  land  subject  to  their  payment.  The  phrase, 
^  in  case  my  son  Cornelius  should  die  before  the  provisions  of 
this  will  become  an  act,"  is  obscure.  But  it  is  to  be  observed 
that  Cornelius  had,  by  the  terms  of  the  ninth  clause,  two 
years  in  which  to  pay  the  legacies.  The  testator  must  be 
assumed  to  have  had  in  mind  two  contingencies,  (1)  that  Cor- 
nelius might  die  before  him,  without  issue,  or  (2)  after  him, 
but  ?rithin  the  two  years,  and  before  he  had  paid  the  legacies. 
The  last  paragraph  of  the  tenth  clause  was  inserted,  we  think, 
to  provide  for  both  contingencies,  and  the  burden  of  paying 
the  legacies  was  imposed  upon  the  ulterior  devisees  in  case  of 
the  death  of  Cornelius  either  before  the  testator  or  after  his 
death  and  within  the  two  years,  in  case  the  direction  for  their 
payment  should  then  be  unexecuted.  If  this  is  the  fair  con- 
struction of  the  clause,  then  it  is  dear  that  the  words  '^  death 
without  issue "  referred  to  a  death  at  any  time,  because  it  is 
inconceivable  that  the  testator  could  have  intended  that  the 
grandchildren  should  pay  the  legacies,  except  in  the  event  of 
their  taking  under  the  devise.  The  clause  is  not  that  in  case 
Cornelius  dies  before  the  will  takes  effect,  then  the  grandchil- 
dren shall  pay  the  legacies,  but  *'  in  case  he  dies  before  the 
provisions  of  this  will  become  an  act,"  i.  e.y  before  he  shall 
have  paid  the  legacies.  The  legacies  were  an  equitable  charge 
on  the  land.  {^Harria  v.  Fly,  7  Paige,  421,  422.)  The  fact 
that  they  were  also  personally  charged  on  Cornelius  does  not. 
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we  think,  require  ns  to  hold  that  he  took  a  fee  simple.  The 
circnmBtance  that  a  devisee  is  personallj  charged  with  the 
payment  of  legacies  is  a  fact  resorted  to  in  doubtful  cases  in 
aid  of  the  constrnction  of  a  devise,  but  is  never  decisive  that  a 
fee  was  given  where  a  different  intention  is  disclosed. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


OUiMBB  V8.  Stoke. 

[120  United  States,  686.] 


Bequest  or  devise  to  a  belxoiottb  corporation. — Lateht 
AMBiounr. 

Where  a  testator  made  the  foUowiDg  proyirion  in  his  will,  "  I  also,  after  paying 
aU  debts  and  claims  against  my  estate,  beqneath  and  deyise  the  remainder  of 
my  estate  to  be  equally  dlyided  between  the  board  of  foreign  and  the  board  of 
home  missions/'  evidence  dehon,  the  instrnment  is  competent  to  show  to  what 
or  to  whom  the  gift  belongs. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois,  dismissing  a  bill  in 
equity  to  set  aside  a  will  and  its  probate  for  uncertainty  so  ftr 
as  they  related  to  the  residuary  devise  and  bequest. 

D.  T.  ZiUler^  Z.  A.  Whysp^  and  B.  E.  Lewis^  for  appel- 
lant. 

James  MoCartnetfj  for  appellee. 

Harlan,  J.  Robert  Gilmer,  late  of  Irish  Grove,  Menard 
County,  Illinois,  died  December  81, 1883,  having  made  a  last 
will  by  which  he  disposed  of  his  entire  estate,  consisting  of 
about  $4,000,  in  personal  property,  and  from  three  to  four 
htindred  acres  of  land  in  that  State.    The  eleventh  clause  of 
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tbe  will  is  in  these  words :  ^^  I  also,  after  paying  all  debts  and 
claims  against  my  estate,  beqaeath  and  devise  the  remainder 
of  my  estate  to  be  equally  divided  between  the  board  of  for- 
eign and  the  board  of  home  missions."  The  object  of  the 
present  snit  is  to  obtain  a  decree  declaring  that  clause  to  be 
void,  and  directing  the  estate  of  tbe  testator,  after  meeting  the 
debts  and  the  bequests  contained  in  other  clauses  to  be  paid  to 
the  complainant,  the  uncle  and  only  heir  at  law  of  the  dece- 
dent 

The  ^^  Board  of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States  of  America,"  and  the  ^*  Board  of 
Home  Missions  of  the  Presbyterian  Church  in  the  United 
States  of  America  " — corporations  created  under  the  laws  of 
New  York — severally  appeared,  were  made  defendants,  and 
filed  answers,  each  claiming  the  right  to  share  in  the  devise  in 
the  eleventh  clause  of  the  will.  The  executors  admit  the  jus- 
tice of  these  claims,  but  ask  the  direction  of  the  court  in  the 
premises.  To  these  answers  a  general  replication  was  filed ; 
and,  the  cause  having  been  heard  upon  the  pleadings  and 
proofs,  the  bill  was  dismissed  with  costs. 

It  is  agreed  in  the  case  that  the  Baptist,  Methodist,  Episco- 
pal, aad  other  churches,  like  the  Presbyterian  Church  in  the 
United  States  of  America,  have  boards  of  home  and  foreign 
missions ;  consequently,  it  is  contended,  the  eleventh  clause  of 
the  will  is  void  for  uncertainty  as  to  the  donee  and  the  pur- 
poses of  the  gift.  In  this  view  we  do  not  concur.  It  is  un- 
doubteiUy  the  rule,  in  respect  to  the  testamentary  disposition 
of  property,  real  and  personal,  that  uncertainty  either  as  to  the 
subject  or  object  of  a  devise  will  be  fatal  to  its  validity.  But 
that  rule  has  no  application  here ;  for,  if  there  were  no  other 
facts  in  the  case  than  that  there  are  numerous  boards  which 
may  be  generally  described  by  the  words,  the  '*  board  of  for- 
eign missions,"  and  the  '^  board  of  home  missions,"  the  devise 
in  the  eleventh  clause  would  not  fail.  With  respect  to  chari- 
ties, gifts  may  be  good  which,  with  respect  to  individuals, 
would  be  void;  ^^and  where  there  are  two  charities  of  the 
same  name,  the  legacy  will  be  divided  between  them,  if  it 
cannot  be  ascertained  which  was  the  intended  object."    (1 


70  AMERICAN  PROBATE  REPORTS. 

Jarman  on  Wills,  376.)  Can  it  be  ascertained  by  competent 
evidence  which  of  these  varions  boards  were  the  objects  of 
the  testator's  bounty  ? 

In  the  fonrth  clause  of  the  will  the  testator  bequeathed  hiB 
library  to  the  Presbyterian  Church  of  Irish  Grove;  in  the 
ninth,  (500  toward  the  erection  of  a  Presbyterian  church  in 
Greenview,  Illinois,  provided  the  same  was  built  within  two 
years  from  the  date  of  the  will,  otherwise  the  money  should 
revert  to  his  estate ;  and  in  the  tenth,  he  bequeathed  $50  to 
be  paid  on  the  minister's  salary  of  the  Presbyterian  Church  of 
Irish  Grove  for  the  year  1884. 

And  there  was  extrinsic  evidence  to  the  following  effect : 
That  the  testator  had  been  for  many  years  a  member  and  rul- 
ing elder  of  the  Irish  Grove  Presbyterian  Church,  one  of  the 
local  congregations  of  the  Presbyterian  Church  in  the  United 
States  of  America ;  that  collections  were  annually  taken  up  in 
that  congregation  for  the  various  boards  of  that  Church,  in- 
cluding its  Boards  of  Foreign  and  Etome  Missions ;  that  while 
it  was  announced  from  the  pulpit  that  collections  would  be 
taken  for  the  Board  of  Foreign  Missions  or  the  Board  of 
Home  Missions,  without  in  words  naming  the  Presbyterian 
Church,  all  such  collections,  with  the  knowledge  and  assent  of 
the  Church  Session,  of  which  the  testator  was  an  active  and 
zealous  member,  were,  without  exception,  sent  to  the  officers 
of  the  Presbyterian  Boards  of  Foreign  and  Home  Missions  in 
New  York  city,  and  regular  reports  thereof  made  to  the  Ses- 
sion ;  that  the  testator  took  especial  interest  in  the  work  of 
those  particular  boards,  and  uniformly  contributed  thereto  ; 
and  that  he  did  not,  so  far  as  his  pastor  or  his  associates  in  the 
Church  Session  knew,  make  contributions  to  the  societies  of 
any  other  Church,  except  to  the  Bible  Society,  which  was  sus- 
tained by  several  religions  organizations. 

Of  the  competency  of  this  evidence  there  can  be  no  doubt. 
The  purpose  of  it  was  to  place  the  court,  as  far  as  possible,  in 
the  situation  in  which  the  testator  stood,  and  thus  bring  the 
words  employed  by  him  into  contact  with  the  circumstaiicea 
attending  the  execution  of  the  will.  Such  proof  does  not  con- 
tradict the  terms  of  that  instrument,  nor  tend  to  wrest  the 
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words  of  the  testator  from  their  natural  operation.  It  serves 
only  to  identify  the  institutions  described  by  him  as  ^^  the 
Board  of  Foreign  and  the  Board  of  Home  Missions ;"  and  thus 
the  court  is  enabled  to  avail  itself  of  the  light  which  the  cir- 
cumstances, in  which  the  testator  was  placed  at  the  time  he 
made  the  will,  would  throw  upon  his  intention.  **  The  law  is 
not  so  unreasonable,"  says  Mr.  Wigram,  ^^  as  to  deny  to  the 
reader  of  an  instrument  the  same  light  which  the  writer  en- 
joyed." (Wigram  on  Wills,  2d  Am.  ed.  161.)  The  proof 
made  a  case  of  latent  ambiguity.  Such  an  ambiguity  may 
arise,  "  either  when  it  names  a  person  as  the  object  of  a  gift  or 
a  thing  as  the  subject  of  it,  and  there  are  two  persons  or  things 
that  answer  such  name  or  description ;  or,  secondly,  it  may 
arise  when  the  will  contains  a  misdescription  of  the  object  or 
subject."  {Patch  v.  White,  117  D.  S.  210,  217.)  In  the  same 
case  it  was  observed  that,  ^^  as  a  latent  ambiguity  is  only  dis- 
closed by  extrinsic  evidence,  it  may  be  removed  by  extrinsic 
evidence."  (See,  also,  AUe?i^a  JEeeouiars  v.  AUen,  18  How. 
385,  393 ;  HincMey  v.  Thatcher,  139  Mass.  477 ;  Breckinridge 
V.  Duncan,  2  A.  K.  Marsh.  (Ky,)  50,  51 ;  Morgtm  v.  Burrows, 
45  Wis.  211,  217 ;  Brewster  v.  McOciU,  16  Conn.  273 ;  TiUon 
V.  Society,  60  K  H.  377,  382 ;  1  Jarman  on  Wills,  423,  431 ; 
1  Qreenl.  Ev.  §  290.) 

Construing,  then,  the  will  with  reference  to  the  extrinsic 
evidence  of  the  uniform  relations  of  the  testator  to  the  subject 
of  foreign  and  home  missions,  and  to  certain  societies  engaged 
in  that  kind  of  work,  it  is  not  to  be  doubted  that,  in  the  elev* 
enth  clause,  he  had  in  mind  the  Boards  of  Foreign  and  Home 
Missions  of  the  general  religious  society  or  organization  of 
which  he  was  a  member  and  officer.  The  words  of  the  will 
very  well  apply  to  such  an  object,  and  therefore,  in  so  inter- 
preting its  provisions,  no  violence  is  done  to  the  language 
employed  by  the  testator. 

\i  is  also  contended  that  the  Boards  of  Foreign  and  Home 

Missions  of  the  Presbyterian  Church  in  the  United  States  of 

America  are  foreign  religious  societies,  or  foreign  societies 

OJ^anized  for  religious  purposes,  and,  as  such,  cannot,  under 

the  laws  of  Illinois,  take  exceeding  ten  acres  of  land  each,  and 
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that  the  devise  in  the  eleventh  clause,  being  of  moTe  than 
three  hundred  acres  of  land  jointly,  is  void  and  must  faiL 

In  the  case  of  Christian  Union  y.  Tount  (101  XJ.  S.  352, 
360),  decided  in  1879,  we  considered  the  question  whether  a 
conveyance  made  in  1870,  by  a  citizen  of  Illinois,  of  real  es- 
tate there  situated,  of  the  vidue  of  $10,000,  to  the  American 
and  Foreign  Christian  Union,  a  New  York  corporation,  was 
void  and  under  the  laws  of  Illinois — the  object  of  that  corpo- 
ration being,  *'  by  missions,  colportage,  the  press,  and  other 
appropriate  agencies,  to  diffuse  and  promote  the  principles  of 
religious  liberty  and  a  pure  and  evangelical  Ohristianity,  both 
at  home  and  abroad,  wherever  a  corrupt  Christianity  exists." 
The  validity  of  the  conveyance  was  sustained  upon  the  ground 
that  the  law  of  Illinois,  as  it  existed  in  1870,  did  not  preclude 
a  benevolent  or  missionary  corporation  of  another  State,  being 
thereunto  authorized  by  its  own  charter,  from  taking  title  to 
real  estate  within  her  limits  by  purchase,  gift,  devise,  or  in 
any  other  manner. 

It  is,  however,  insisted  that  the  force  of  that  decision  is 
weakened,  if  not  destroyed,  by  the  failure  of  the  court  to  refer 
to  §  44  of  c.  24  of  the  Bevised  Statutes  of  1845,  making  it 
lawful  for  "  the  members  of  any  society  or  congregation," 
theretofore  formed  or  thereafter  to  be  formed,  ^^  for  purposes 
of  reh'gious  worship,*'  to  "  receive  by  gift,  devise,  or  purchase, 
a  quantity  of  land  not  exceeding  ten  acres,  and  to  erect  or 
build  thereon  such  houses  and  buildings  as  they  may  deem 
necessary  for  the  purposes  aforesaid,  and  to  make  such  other 
use  of  the  land  and  make  such  other  improvements  thereon  as 
may  be  deemed  necessary  for  the  comfort  and  convenience  of 
such  society  or  congregation."  (Rev.  Stat.  HI.  1846,  p.  120.) 
Counsel  overlook  the  fact  that  the  court,  in  Christicm  Union 
V.  Yotmt^  referred  incidentally,  and  as  indicating  the  general 
course  of  legislation  in  Illinois,  to  the  like  provision  in  the 
Act  of  1872.  No  comment  was  made  upon  that  provision, 
for  the  reason  that  it  had  no  application  to  the  case,  there 
being  no  claim,  as  there  could  not  well  have  been,  that  the 
American  and  Foreign  Christian  Union  was,  within  the  mean- 
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ing  of  the  statute,  a  sodetj  or  congregation  "  for  parposea  of 
religionB  worship." 

In  St  Peier^s  Roman  Caiholio  CongregoiHon  v.  Oermain 
(101  111.  440),  the  Supreme  Court  of  the  State  held  that  the 
foregoing  section  of  the  Act  of  1846  was  not  repealed  by  the 
Act  of  March  8,  1869,  providing  ^^  for  the  holding  of  Roman 
Catholic  churches,  cemeteries,  and  other  property,"  but  was 
displaced  by  the  forty-second  section  of  the  Act  of  April  18, 
1872  (c  32  of  the  Revision  of  1874),  which  last  section  how- 
ever, the  court  said,  was  substantially  the  same  as  the  forty* 
fourth  section  of  the  Act  of  1845,  and  to  be  regarded  as,  in 
effect,  merely  continuing  the  latter  in  force. 

We  have,  therefore,  to  inquire  whether  the  devise  in  ques- 
tion is  void  under  the  Act  of  April  18, 1872.  That  act  make& 
provision  for  the  formation  of  corporations  for  any  lawful 
purpose,  except  banking,  insurance,  real  estate  brokerage,  the 
business  of  loaning  money,  and  the  operation  of  railroads  other 
than  horse  and  dummy  railroads.  It  also  makes  provision  for 
the  incorporation  of  societies,  corporations,  and  associations  for 
any  lawful  purpose,  not  for  pecuniary  profit,  "  capable  of  tak- 
ing, purchasing,  holding,  and  disposing  of  real  and  personal 
estate  for  purposes  of  their  organization."  (§§  29,  31.) 
The  Act  proceeds : 

'^  §  35.  The  foregoing  provisions  shall  not  apply  to  any 
religious  corporation ;  but  any  church,  congregation,  or  society 
formed  for  the  purpose  of  religious  worship  may  become  in- 
corporated in  the  manner  following,  to  wit :    .     .     . 

"  §  41.  Upon  the  incorporation  of  any  congregation, 
church,  or  society,  all  real  and  personal  property  held  by  any 
person  or  trustees  for  the  use  of  the  members  thereof,  shall 
immediately  vest  in  such  corporation,  and  be  subject  to  its 
control,  and  may  be  used,  mortgaged,  sold,  and  conveyed  the 
same  as  if  it  had  been  conveyed  to  such  corporation  by  deed  ; 
but  no  such  conveyance  or  mortgage  shall  be  made  so  as  to 
affect  or  destroy  the  intent  or  effect  of  any  grant,  devise,  or 
donation  that  may  be  made  to  such  person  or  trustee  for  the 
use  of  such  congregation,  church,  or  society. 

'^1 42.  Any  corporation  that  may  be  formed  for  religious 
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purposes  under  this  act,  or  under  any  law  of  this  State  for  the 
incorporation  of  religious  societies,  may  receive  by  gift,  devise, 
or  purchase,  land  not  exceeding  in  quantity  (including  that 
already  held  by  such  corporation)  ten  acres,  and  may  erect  or 
build  thereon  such  houses,  buildings,  or  other  improvements 
as  it  may  deem  necessary  for  the  convenience  and  comfort  of 
such  congregation,  church,  or  society,  and  may  lay  out  and 
maintain  thereon  a  burying  ground ;  but  no  such  property 
shall  be  used  except  in  the  manner  expressed  in  the  gift, 
grant,  or  devise,  or,  if  no  use  or  trust  is  so  expressed,  except 
for  the  benefit  of  the  congregation,  church,  or  society  for 
which  it  was  intended." 

The  forty-fifth  section  permits  any  congregation,  church, 
or  society  incorporated  under  the  act,  to  receive  by  grant,  de- 
vise, or  bequest,  real  estate,  not  exceeding  forty  acres,  for  the 
purpose  of  holding  camp-meetings.  (Rev.  Stat.  1874,  pp.  292, 
293.) 

Assuming  for  the  purposes  of  this  case  only,  that  a  church, 
congregation,  or  society,  formed  under  the  laws  of  another 
State  for  purposes  of  religious  worship  in  that  State,  could  not 
lawfully  receive  by  gift,  devise,  or  purchase,  land  in  Illinois 
in  excess  of  the  quantity  which  may  be  received  in  either  of 
those  modes  by  a  similar  corporation  formed  under  the  laws 
of  Illinois,  we  are  satisfied  that  the  sections  last  quoted  from 
the  Act  of  1872  do  not  embrace  corporations  of  the  class  to 
which  these  Boards  of  Foreign  and  Home  Missions  belong. 
The  Board  of  Foreign  Missions  of  the  Presbyterian  Church  in 
the  United  States  of  America  was  formed  ^^  for  the  purpose 
of  establishing  and  conducting  Christian  missions  among  the 
unevangelized  or  pagan  nations,  and  the  general  diffusion  of 
Christianity."  Its  power  to  hold  real  or  personal  estate  in 
Kew  York  is  restricted  to  such  quantity  as  will  produce  an 
annual  income  not  exceeding  $20,000.  The  object  of  the 
Board  of  Home  Missions  of  that  Church  is  ^^  to  assist  in  sus- 
taining the  preaching  of  the  Gospel  in  feeble  churches,  and 
congregations  in  connection  with  the  Presbyterian  Church  in 
the  United  States,  and  generally  to  superintend  the  whole  of 
home  missions  in  the  behalf  of  such  church  as  the  General 
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Aflfiembly  shall,  from  time  to  time,  direct ;  and  also  to  receive^ 
take  charge  of,  and  disburse  all  property  and  funds  which,  at 
any  time,  and  from  time  to  time,  may  be  intrusted  to  said 
church  or  said  board  for  home  missionary  purposes."  It  can- 
not take  and  hold  real  or  personal  property,  the  annual  income 
of  which  shall  esceed  $200,000. 

While  these  boards  are  important  agencies  in  aid  of  the 
general  religious  work  of  the  Presbyterian  Church  in  the 
United  States  of  America,  neither  of  them  is,  in  ^ny  proper 
sense,  or  in  the  meaning  of  the  thirty-iifth  section  of  the  Act 
of  1872,  a  church,  congregation,  or  society  formed  for  the 
purpose  of  rdigioua  voorshvp.  The  coansel  for  the  plaintiff  in 
error  seem  to  lay  stress  upon  the  more  general  words,  "  formed 
for  religious  purposes,"  in  the  forty* second  section  of  the  act; 
but  manifestly  the  other  parts  of  the  same  section,  and  previous 
flections,  show  that  the  only  corporations  intended  to  be  re- 
stricted in  the  ownership  of  land  to  ten  acres,  were  those 
formed  for  the  purpose  of  ^'  religions  worship,"  and  not  to 
organizations  commonly  called  benevolent  or  missionary  socio- 
ties*  The  reasons  of  public  policy  which  restrict  societies, 
formed  for  the  purpose  of  religions  worship,  in  their  owner- 
ship of  real  estate,  do  not  apply  at  all,  or,  if  at  all,  only  with 
diminished  force,  to  corporations  which  have  no  ecclesiastical 
control  of  those  engaged  in  religious  worship,  and  cannot  pre- 
scribe the  forms  of  such  worship,  nor  subject  to  ecclesiastical 
discipline  those  who  fail  to  conform  to  Uie  rules,  usages,  or 
orders  of  the  religious  society  of  which  they  are  members. 

This  conclusion  does  not,  in  the  slightest  degree,  conflict 
with  the  decision  in  St  Peter^8  Roman  Catholic  Congregation 
V.  Germain.  That  was  the  case  of  a  conveyance  of  about 
eighty  acres  of  land  directly  to  a  congregation  or  society 
"formed  for  the  purpose  of  religious  worship,"  as  distinguished 
from  a  benevolent  or  missionary  organization.  The  court  held 
that,  under  the  legislation  of  Illinois,  ^^  a  religious  corporation 
is  authorized  to  receive  or  acquire  lands  to  the  extent  of  ten 
acres,  and  no  more.  Any  amount  in  excess  of  that  is  express- 
]j  forbidden  by  statute,  and  it  follows  that  all  conveyances. 
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deeds,  or  other  cod  tracts  made  in  violation  of  this  prohibition, 
are  absolutely  void." 

As  the  eleventh  clause  was  intended  to  pass,  and  was  valid 
for  the  pnrpose  of  passing,  to  the  Boards  of  Foreign  and 
Home  Missions  of  the  Presbyterian  Charch  in  the  United 
States  of  America  the  estate  thereby  devised,  the  decree  must 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


WHEBLEB  vs.   FflLIiOWES. 

[6a  Coimeotieat,  288.] 


Bequest  of  the  residuum. — Codicil. — Express  tbubt. — 
Pespetuitiss. 

Where  ft  testator  made  a  codicil  to  hie  will  In  the  foUowing  language,  "  When- 
erer  the  yonngest  of  my  grandchildren  shall  attain  the  age  of  eighteen  yean, 
the  respective  shares  the  income  of  which  \a  given  to  my  sons,  shall  be  divided 
in  fee  equally  among  their  respective  children  then  living,  and  if  any  of  tbem 
shall  then  have  deceased,  leaving  children  or  other  descendants,  then  aoch 
children  or  other  descendants  shall  take  the  share  which  wonld  have  belonged 
to  his  or  her  deceased  parent  or  ancestor,  had  he  or  she  then  been  living,"  the 
devise  is  void  as  in  contravention  of  the  statute  against  perpetnities. 

Suit  for  the  settlement  of  the  rights  of  the  parties  interest- 
ed, and  for  the  distribution  of  a  trust  fund.  The  facts  appear 
in  the  opinion. 

4^.  JS.  Baldwin,  for  plaintiffs. 

F.  W.  FeUowes^  for  defendants. 

Pask,  C.  J.  In  the  year  1862  James  Fellowes,  of  the  town 
of  New  Haven,  whose  children  were  three  sons,  made  his  will ; 
in  which,  after  making  provision  for  his  widow  daring  her  life, 
and  after  devising  a  building  lot  on  Whitney  avenue  to  each  of 
his  two  younger  sons  to  make  them  equal  in  this  respect  to  his 
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elder  son,  to  whom  he  had  preYionflly  deeded  a  building  lot 
upon  the  same  avenne,  he  divided  all  the  residue  of  his  prop- 
erty, both  real  and  personal,  into  three  parte,  and  gave  one  of 
the  parts  to  each  of  his  three  sons  in  fee.  Two  years  after- 
wards he  made  a  codicil,  in  which  he  put  into  the  hands  of 
trostees  the  two  building  lots  on  Whitney  avenue,  given  in  the 
will  to  his  younger  sons,  and  gave  each  of  them,  respectively, 
tlie  rents  and  profits  of  the  same  lot  devised  to  him  in  the  will, 
during  his  Ufe,  and  on  his  decease  to  his  widow  during  her 
life. 

The  codicil  then  proceeds  as  follows:  ^^AU  the  rest  and 
residue  of  my  property  I  give,  devise,  and  bequeath  to  my 
executors,  in  trust  for  the  purposes  following,  to  wit  :  to 
divide  the  same  into  three  equal  parts  or  shares,  and  there- 
from to  pay  over  quarterly  the  rents,  issues,  and  profits  of  one 
of  the  shares  to  my  son  Richard  S.  Fellowes  during  the  term 
of  his  natural  life ;  to  pay  over  the  rents,  issues,  and  profits  of 
the  second  of  the  said  shares  quarterly  to  my  son,  Samuel  M., 
during  the  term  of  his  natural  life,  and  after  his  decease  to  his 
present  wife,  if  she  shall  survive  him,  during  the  term  of  her 
natural  life ;  and  to  pay  over  the  rents,  issues,  and  profits  of 
the  third  of  said  shares  quarterly  to  my  son,  Frank  W.,  during 
the  term  of  his  natural  life,  and  after  his  decease  to  his  present 
wife,  if  she  shall  survive  him,  during  the  term  of  her  natural 
life.  Whenever  the  youngest  of  my  grandchildren  shall  attain 
the  age  of  eighteen  years,  the  respective  properties,  estates,  or 
shares,  the  income  of  which  is  devised  to  my  sons  and  their 
present  wives  for  life  by  this  codicil,  as  aforesaid,  shall  be 
divided  in  fee  equally  among  their  respective  children  then 
living,  and  if  any  of  them  shall  then  have  deceased,  leaving 
children  or  other  descendants,  then  such  children  or  other 
descendants  shall  take  the  share  that  would  have  belonged  to 
his  or  her  deceased  parent  or  ancestor  had  he  or  she  then  been 
living;  provided,  however,  that  such  distribution  shall  in  no 
way  impair  the  right  of  my  sons  or  their  wives  to  receive  the 
income  of  said  property,  or  such  portions  thereof  as  are  be- 
foeathed  to  them  by  the  foregoing  provisions  of  this  codicil." 

At  the  cloee  of  the  codicil  the  testator  re-afiSrmed  and  re- 
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published  his  will,  except  so  far  as  the  codicil  altered  or  modi- 
fied its  provisions. 

At  the  time  of  the  execmtion  of  the  will  and  codicil,  and  on 
the  death  of  the  testator,  there  were  living  three  sons,  and 
grandchildren  of  the  testator  hj  each  of  them,  the  yoangest  of 
which  grandchildren  arrived  at  the  age  of  eighteen  years  on 
the  eleventh  day  of  August,  1879. 

These  are  the  principal  facts  of  the  case,  and  the  first  ques- 
tion to  be  determined  is,  whether  the  residue  of  the  property 
is  increased  by  the  codicil  above  what  it  was  in  the  will. 

We  think  it  remains  the  same.  It  is  clear  by  the  will  that 
the  testator  intended  an  equal  distribution  of  his  property 
among  his  children  and  their  descendants.  He  gave  to  each 
of  his  younger  sons  a  building  lot  in  his  will,  manifestly  to 
make  them  equal  in  this  respect  to  his  elder  son,  to  whom  he 
had  previously  deeded  a  similar  lot,  and  all  through  the  will 
and  codicil  this  intent  clearly  appears  in  all  the  particular  pro- 
visions that  are  made  in  them.  Now,  if  the  fee  of  the  two 
building  lots  on  Whitney  avenue,  given  in  the  will  to  the  two 
younger  sons,  falls  into  the  residuum  of  the  codicil,  equality 
would  not  exist,  for  the  eldest  son,  who  had  a  building  lot 
deeded  to  him  by  the  testator,  would  share  to  the  extent  of 
one  third  in  the  fee  of  these  two  lots  in  addition  to  the  one  he 
already  had.  And  furthermore,  if  we  should  give  to  the  re- 
siduary clause  of  the  codicil  the  full  scope  of  its  meaning,  it 
would  include  the  provision  made  by  the  testator  in  his  will 
for  the  support  of  his  widow,  which  surely  was  never  intended 
to  be  done.  And  inasmuch  as  the  codicil  does  not  make  any 
particular  disposition  of  the  fee  of  these  two  lots,  we  think  it 
continued  to  remain  in  the  sons,  where  it  was  placed  by  the 
will,  and  that  the  residuary  clause  in  the  codicil  was  intended 
to  include,  and  does  include,  only  the  property  embraced  in 
the  residuary  clause  of  the  will. 

The  residuary  estate  ought  to  have  been  divided  into  three 
equal  parts,  so  far  as  it  could  have  been  done,  as  soon  after  the 
settlement  of  the  estate  of  the  testator  as  practicable.  This 
was  manifestly  the  intent  of  the  testator.  Each  third  part  of 
the  residuum  was  left  for  a  different  line  of  owners,  and  those 
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of  tiie  other  lines  were  intended  to  have  no  interest  in  it. 
Whether  it  increased  or  diminished  in  valne,  it  was  of  no 
importance  to  them,  unless  the  line  should  become  extinct, 
when  it  would  be  the  subject  of  inheritance.  Inasmuch  as 
this  has  not  been  done,  it  should  be  divided  into  three  equal 
parts,  so  far  as  practicable,  as  soon  as  it  can  reasonably  be 
done,  and  each  of  the  parts  set  to  each  of  the  ]ines  respec- 
tively. 

Another  question  made  in  the  case  is,  when  shall  each  of 
the  three  equal  parts  be  distributed  in  fee  to  the  children  of 
each  of  the  sons  respectively  ?  The  codicil  says,  when  the 
jonngest  grandchild  of  the  testator  shall  arrive  at  the  age  of 
eighteen  years.  But  must  such  grandchild  be  the  youngest 
living  at  the  death  of  the  testator,  or  be  the  youngest  that 
sbonld  at  any  time  be  bom?  We  think  it  must  be  the  young- 
est living  at  the  death  of  the  testator.  The  other  view  would 
render  this  part  of  the  codicil  obnoxious  to  the  statute  against 
perpetuities,  for  the  residuum  is  to  be  divided  in  fee  when  the 
youngest  grandchild  of  the  testator  shall  have  arrived  at  the 
age  of  eighteen  years;  and  if  the  yoangest  grandchild  that 
should  at  any  time  be  born  is  to  be  the  one,  it  is  easy  to  see 
that  the  residue  would  or  might  be  carried  to  parties  beyond 
the  statute  requirement  for  estates  to  vest,  either  in  this  State 
or  in  the  State  of  New  York,  where  some  of  the  real  estate 
lies  which  is  included  in  the  residuum. 

Our  statute  on  the  subject,  so  far  as  it  applies  to  this  case, 
is  as  follows :  '^  No  estate  in  fee  simple  .  .  .  shall  be  given 
by  .  .  .  will  to  any  persons  but  such  as  are,  at  the  time  of 
making  such  .  .  .  will,  in  being,  or  to  their  immediate 
issue  or  descendants."  (Gen.  Stat.  p.  352,  §  3.)  The  statute 
of  New  York  on  the  subject  is  as  follows:  ^^The  absolute 
power  of  alienation  shall  not  be  suspended,  by  any  limitation 
or  condition  whatever,  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the  creation 
of  Che  estate."    (1  N.  Y.  Kev.  Stat.  pt.  2,  c.  1,  tit.  2,  art.  2.) 

The  codicil,  in  substance,  is  as  follows :  ^^  The  residue  shall 
be  divided  in  fee  among  such  of  my  grandchildren  as  shall  be 
liviDg  when  my  youngest  grandchild  shall  arrive  at  eighteen 
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years  of  age.  And  if  any  of  my  grandchildren  shall  then  be 
dead,  leaving  children  or  grandchildren  snrviying  them,  such 
children  or  grandchildren,  as  the  case  may  be,  shall  take  the 
share  of  their  deceased  parent  or  ancestor." 

Here  the  absolute  power  of  alienation  is  suspended  till  the 
youngest  grandchild  of  the  testator  shall  arrive  at  eighteen 
years  of  age,  and  if  the  youngest  grandchild  that  should  at  any 
time  be  bom  shall  be  the  one  to  be  taken,  the  suspension  most 
continue  till  after  the  death  of  all  the  children  of  the  testator ; 
for  not  till  then  could  it  be  determined  who  the  youngest 
grandchild  would  be.  Hence  such  construction  would  make 
the  distribution  clearly  void  by  the  statute  of  New  Fork,  for 
the  suspension  would  continue  longer  than  two  lives  in  being 
when  the  estate  was  created ;  and  such  construction  wonld 
likewise  make  the  distribution  void  by  our  statute,  for  the  es- 
tate might  be  carried  to  parties  not  in  being  when  the  will  was 
made,  and  not  the  immediate  issue  of  parties  then  in  being. 
We  think,  therefore,  that  the  youngest  grandchild  living  at 
the  death  of  the  testator  must  be  the  one  whose  age  most 
determine  when  the  distribution  of  the  residue  in  fee  is  to  be 
made. 

But  however  this  may  be,  we  think  the  distribution  in  fee 
must  be  declared  void,  in  any  view  of  the  case,  as  being  obnox- 
ious to  the  statute  of  perpetuities  of  this  State,  and  also  of  the 
State  of  New  York. 

It  is  manifest  that  no  estate  in  fee  can  possibly  vest  in  any 
parties  till  the  youngest  grandchild  shall  arrive  at  the  age  of 
eighteen  years.  Till  then  it  could  not  possibly  be  known 
where  the  estate  would  go  by  the  terms  of  the  codicil.  It 
must  be  divided  among  the  grandchildren  if  living;  but  they 
may  all  be  dead,  leaving  children,  and  possibly  grandchildren, 
who  will  take  the  estate  by  representation  directly  under  the 
codicil.  Hence  it  is  clear  that  the  estate  is  beyond  the  reach 
of  alienation  or  vesting  till  such  time  shall  arrive. 

The  power  given  to  the  trustees  to  sell  at  their  discretion 
is  not  enough.  If  they  exercise  their  discretion,  the  will  re- 
quires that  they  shall  re-invest  the  proceeds  of  the  sale,  which 
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would  be  merely  changing  the  estate  from  one  form  into 
another.    {Hcmley  v.  Jamea^  16  Wend.  62.) 

Our  statute  is  imperative  that  the  estate  must  be  given  to 
parties  in  being  when  the  will  was  made  or  to  che  immediate 
iflsne  of  parties  then  in  being.  If  by  possibility  the  estate 
might  be  carried  by  the  terms  of  the  will  to  parties  not  then 
in  being,  and  who  are  not  the  immediate  issue  of  parties  then 
in  being,  the  will  in  this  respect  is  void.  {Alfred  v.  Marksj 
49  Conn.  473.) 

In  this  case  it  was  uncertain  whether  the  youngest  grand- 
child living  at  the  death  of  the  testator  would  continue  to  live 
till  she  was  eighteen  years  of  age ;  but  in  the  event  of  deaths 
the  codicil  might  possibly  be  construed  to  mean  the  time  when 
she  would  have  arrived  at  eighteen  years  of  age,  if  she  had 
continued  to  live,  as  the  time  intended  by  che  testator  that 
distribution  in  fee  should  be  made ;  or,  possibly,  the  youngest 
who  should  arrive  at  eighteen  years  of  age  might  be  held  to  be 
the  one  intended. 

But  it  is  easy  to  see  that  great  changes  might  have  occurred 
in  this  family  before  such  time  should  arrive.  During  the  in- 
terval between  the  making  of  the  codicil  and  the  time  for  dis- 
tribution in  fee,  all  the  grandchildren  of  the  testator  living 
when  the  codicil  was  made  might  have  died,  leaving  children 
and  grandchildren  bom  after  the  date  of  the  codicil.  Thus 
three  generations  might  have  come  into  being  during  the  in- 
terval, and  many  of  them  might  have  died.  There  was  time 
enough  for  all  this.  Suppose  a  grandchild  had  been  born 
immediately  before  the  death  of  the  testator,  and  another  had 
been  bom  immediately  after  the  codicil  was  made.  Suppose 
the  testator  had  lived  twenty  years  after  the  making  of  the 
codicil.  Here  the  interval  of  time  between  the  making  of  the 
codicil  and  the  time  for  distribution  would  be  thirty-eight 
years ;  time  sufficient  for  the  grandchild,  bom  after  the  codicil 
was  made,  to  grow  up  and  have  children  and^  grandchildren, 
making  three  generations  after  the  codicil  was  made ;  and  the 
grandchildren  would  take  the  property  by  the  terms  of  the 
codicil  at  the  time  distribution  should  be  made  if  their  ances- 
tors had  died — ^two  generations  after  the  limitation  by  our 
Vol.  v.— « 
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statute.  If  we  suppose  a  grandchild  bom  immediately  after 
the  death  of  the  testator,  and  one  immediately  before  his 
death,  then  eighteen  years  would  elapse  before  the  time  for 
distribution;  which  would  be  time  sufficient  for  the  grandchild 
born  after  the  testator's  death  to  grow  up  and  have  children, 
before  the  time  for  distribution,  who  would  take  the  estate  by 
the  terms  of  the  codicil  if  tlieir  ancestors  had  died — one  gen- 
eration beyond  the  limitation  of  our  statute.  Olearly,  then,  the 
distribution  in  fee  provided  for  by  the  codicil  is  void  by  our 
statute. 

And  it  is  equally  so  by  the  statute  of  the  State  of  New 
York.  In  the  case  of  Hwu^y  v.  James  (16  Wend.  62),  the 
testator,  after  stating  his  purpose  of  confiding  the  care  and 
management  of  his  estate  to  trustees,  provided  as  follows: 
'^  This  trust  sliall  continue,  and  the  final  division  of  my  estate 
shall  not  take  place  until  the  youngest  of  my  children  and 
grandchildren,  living  at  the  date  of  my  will,  and  attaining  the 
age  of  twenty-one  years,  shall  have  attained  that  age.'^  He 
had  at  that  time  thirteen  children  and  grandchildren  who  were 
minors,  the  eldest  of  whom  was  of  the  age  of  eighteen  years, 
and  the  youngest  was  a  grandchild  of  the  age  of  eleven 
months.  The  other  minors  were  of  different  ages  between 
one  and  eigliteen  years. 

The  court  say :  ''  The  question  is  not  whether  the  trust 
probably  will,  but  whether  it  can,  transgress  the  statute  rule. 
It  must  be  so  limited  in  point  of  duration  that  it  cannot  in 
any  event  exceed  two  lives ;  otherwise  it  is  void  in  its  creation. 
There  is  no  way  in  which  we  can  give  effect  to  the  statute  but 
by  adhering  strictly  to  the  measure  of  duration  which  it  pre- 
scribes. The  utmost  limit  for  which  alienation  may  be  sus- 
pended must  be  measured  by  lives,  and  there  can  be  only  two 
lives.  The  lives  muat  be  designated.  Tiiis  may  be  done 
either  by  naming  two  persons  in  particular,  or  else  by  describ- 
ing a  class  of  persons,  and  bounding  the  suspense  of  alienation 
by  the  lives  of  the  first  two  who  shall  die  out  of  the  class.  If 
the  two  last  lives  are  taken,  it  is  obvious  that  the  suspense  will 
continue  for  as  many  lives  as  there  are  persons  in  the  class. 
The  limitation  may  be  for  a  shorter  period  than  two  lives ;  it 
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may  be  for  a  single  life.  The  estate  may  also  be  limited  so  as 
to  depend  on  some  event  other  than  life;  as  an  estate  to  A.  for 
ten  years,  if  B.  and  0.,  or  either  of  them,  shall  so  long  live. 
Here  the  estate  may  determine  either  by  the  lapse  of  the  ten 
years  or  by  the  death  of  fi.  and  C,  bnt  it  can  in  no  event  exceed 
two  designated  lives.  So  an  estate  during  the  minority,  widow- 
hood, or  other  stage  of  existence  through  which  two  individ- 
nak  may  pass,  wonld  be  good,  because  it  could  not  by  any  pos- 
sibility extend  beyond  two  designated  lives.  But  life  must  in 
some  form  enter  into  the  limitation.  No  absolute  term, 
however  moderate,  or  however  short,  can  be  maintained; 
and  no  uncertain  term,  the  utmost  limit  of  which  is  not 
bounded  by  lives,  can  be  sustained.  In  short,  the  statute 
has  said  that  alienation  shall  not  be  suspended  beyond  two 
lives  by  €my  limitation  or  condition  whatever^  and  any  dis- 
position which  may  work  a  larger  suspense  must  be  utterly 
void." 

In  the  case  of  Smith  v.  Edwards  (88  N.  T.  92),  the  testator 
directed  that  $30,000  should  be  kept  invested  until  his  young- 
est grandchild  then  born,  or  that  might  thereafter  be  bom 
before  the  final  distribution  of  his  estate,  should  be  of  age. 
He  then  directed  his  executors  to  make  distribution  when  his 
youngest  grandchild  bom,  and  that  might  within  twenty  years 
be  bom,  should  arrive  at  full  age,  or,  if  a  granddaughter,  when 
she  should  be  lawfully  married.  The  parties  to  whom  distri- 
bution was  to  be  made  were  left  uncertain  until  such  time 
should  arrive.  The  court  held  the  bequest  void  by  their  stat- 
ute of  perpetuities.  The  court  say :  ^^The  absolute  ownership 
18  suspended  in  one  of  two  ways ;  either  by  the  creation  of 
future  estates  vesting  upon  the  occurrence  of  some  future  and 
contingent  event,  or  by  the  creation  of  a  trust,  which  vests  the 
estate  in  trustees.  In  both  ways,  it  is  argued,  this  will  offends. 
If  by  its  terms  a  trust  estate  is  in  fact  created,  the  result  as- 
serted is  inevitable ;  for  such  trust  estate  would  run  for  a  fixed 
period  of  time  which  might  exceed  the  limit  of  two  lives  in 
being  at  its  creation,  and  is  not  bounded  by  the  continuance 
of  lives  at  all.  .  .  .  The  condition  of  survival  attached 
to  the  gift  itself ;  who  the  legatees  would  in  fact  prove  to  be. 
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depended  upon  a  future  contingency.  Those  who  were  to 
take  in  the  prescribed  event  were  uncertain  until  it  happened ; 
they  might  not  be  any  one  of  those  in  esse  at  the  testator's 
death,  and  might  prove  to  be  a  grandchild  born  twenty  years 
later.  The  ultimate  vesting  of  this  portion  of  the  principal  of 
the  special  fund  was  therefore  plainly  postponed  for  twenty 
years,  and  not  during  designated  lives  in  being,  and  must  be 
declared  invalid."  (See  also  Robert  v.  Coming ^  89  N.  Y» 
225;  P-wrrfy  V.  5ay^,  92  N.  T.  446 ;  SchetOery.  Smith,  411S. 
T.  834.) 

Here  an  express  trust  was  created  to  continue  till  distri- 
bution in  fee  should  be  made,  and  the  codicil  in  this  respect 
is  clearly  void  by  the  statute  of  New  York  a^inst  perpetui- 
ties. 

The  invalidity,  however,  of  the  ultimate  disposition  of  the 
fee  intended  by  the  testator,  does  not  impair  the  effect  of  the 
trust  created  by  the  codicil,  so  far  as  concerns  its  provisiona 
for  the  life  estates  of  his  sons,  and  of  the  widows  of  Samnel 
and  Frank.  Each  of  the  sons  upon  the  testator's  death  be- 
came entitled  to  one-third  of  the  estate  in  fee,  subject  to  the 
tmst  estate  created  to  endure  during  hie  life,  and  in  the  case 
of  each  of  the  younger  sons,  during  the  life  of  his  wife,  and 
subject  further  to  the  provision  for  the  testator's  widow.  We 
are  inclined  to  the  opinion  that  the  codicil  revoked  the  dispo- 
sition of  the  fee  made  in  the  will  in  favor  of  the  sons.  But^ 
however  this  may  be,  they  took  the  same  estate,  whether  it 
came  to  them  by  the  will  or  by  inheritance.  In  either  case 
the  codicil  incumbered  the  fee  by  the  life  estates  therein,  and 
therefore  it  is  unnecessary  to  decide  this  question. 

We  therefore  advise  the  Superior  Court  that  the  residuary 
estate  described  in  the  codicil  embraces  all  the  property  which 
the  reeidunm  of  the  will  embraced,  and  no  more ;  and,  that 
the  residuary  estate,  exclusive  of  what  is  left  in  trust  for  the 
testator's  widow,  should  be  divided  by  the  surviving  trustee 
into  three  equal  parts,  and  one  part  set  to  each  of  the  three 
different  lines  of  owners. 

Possession  of  Eichard's  third  should  be  at  once  delivered 
to  those  entitled  to  it  by  succession  from  him.    Possession  of 
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Samners  third  shoald  be  retained  by  the  trustee  daring  the 
life  of  Samnel's  widow.  PossesBion  of  Frank's  third  should  be 
retained  by  the  trustee,  or  his  successor  in  the  trust,  during 
the  life  of  Frank  and  his  wife. 

On  the  decease  of  the  testator's  widow  a  similar  division 
and  disposition  shonld  be  made  of  the  trnst  property  held  for 
her  use. 

In  this  opinion  the  other  judges  concurred. 


Baldwin  vs.  Spbioos. 

L66  MaryUnd,  878.] 


Seyooation  bt  bibth  of  ohildbkn. — Provision  fob  aftxb- 
bobn   ohildben. 

lirrii^  and  iasae  born,  in  gtnerml,  operate  to  revoke  a  wUl  prerionaly  made. 

Afpbal  from  the  Orphans'  Court  of  Anne  Arundel  County. 

Edward  C.  Qantt^  for  appellants. 

James  Revdl  and  Dcmid  R.  Magruder^  for  appellees. 

Stone,  J.  There  is  no  dispute  about  the  material  facts  in 
this  case.  James  Spriggs,  of  Anne  Arundel  County,  on  the 
25th  of  July,  1865,  duly  executed  his  will.  By  that  will  he 
diBposed  of  all  the  property,  real  and  personal,  which  he  then 
owned.  James  Spriggs,  at  the  time  of  the  execution  of  the 
said  will,  had  a  wife,  Ruth  Spriggs,  then  living,  and  several 
children  by  her  also  living.  By  his  said  will  he  devised  all 
bis  property  to  said  wife  and  children.  His  wife  Kuth  died 
in  1871,  and  said  James  soon  after  the  death  of  said  Ruth, 
about  1874,  intermarried  with  Maggie  £.  Yane,  and  also  had 
by  her  several  children.    Said  James  Spri^;8  died  in  January, 
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1886,  leaving  a  widow,  the  said  Maggie  E.  Spriggs,  and  a  child 
by  the  Baid  Bath,  and  children  by  the  said  Maggie  £.,  surviv- 
ing him.  After  the  execation  of  the  will,  the  said  James 
Sprigs  purchased  certain  other  real  estate  which  *was  nnaf- 
fect^  by  said  will.  His  will  as  to  his  real  estate  contained  no 
residuary  clause,  but  disposed  of  all  the  real  estate  he  owned 
at  its  date,  by  specific  description.  After  the  death  of  Jamee 
Spriggs,  his  will  was  offered  for  probate  in  the  Orphans'  Court 
of  Anne  Arundel,  and  a  caveat  was  filed  thereto  by  his  second 
wife,  Maggie  £.  Spriggs,  in  behalf  of  herself  and  her  children, 
and  upon  such  caveat  plenary  proceedings  were  had,  and  the 
Orphans'  Court  ordered  and  decreed  that  said  will  was  re- 
voked by  his  subsequent  marriage  and  the  birth  of  issue,  and 
refused  to  admit  the  paper  to  probate.  From  this  decree  the 
daughter  of  the  testator  by  his  first  wife  and  two  of  his  grand- 
children have  appealed  to  this  court.  These  are  all  the  facts 
necessary  to  elucidate  the  legal  proposition  wiiich  we  are 
called  upon  to  decide,  and  which  is  simply,  whether  upon  this 
state  of  facts  the  will  of  James  Spriggs  has  been  revoked  by 
operation  of  law.  It  would  be  a  profitless  task  to  review  all 
the  English  cases  on  the  subject.  They  may  be  found  by  the 
curious  fnlly  discussed  by  Chancellor  Kent,  with  his  usual 
ability,  in  the  case  of  Brush  v.  Wilkins  (4  Johns.  Chan.  Rep. 
506).  It  is  enough  for  us  to  say  that  after  a  good  deal  of 
doubt  and  hesitation,  it  was  finally  settled  in  England,  before 
our  Bevolution^  that  marriage  and  issue  taken  together  did 
amount  to  an  implied  revocation  of  a  will  previously  made, 
and  that  such  implied  revocations  were  not  within  the  Statute 
of  Frauds,  but  that  such  implied  revocations  might  be  rebut- 
ted and  controlled  by  circumstances. 

The  final  determination  of  the  matter  seems  to  have  been 
reached  by  the  cases  of  Christopher  v.  Christopher^  decided  by 
the  Court  of  Exchequer,  Parker,  C.  B.,  presiding,  in  1771  (2 
Dickens,  445),  and  the  case  of  Spraage  v.  SUme^  decided  in  1773 
(Ambler,  721). 

These  cases  appear  to  have  definitely  settled  the  law  that  a 
subsequent  marriage  and  birth  of  a  child  standing  alone,  and 
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nnaccompanied  by  other  circumstaDces,  amoant  to  an  implied 
revocation  of  a  will. 

The  whole  sabject,  says  Chancellor  Kent,  has  continued  to 
receive  great  diacassion  in  the  English  conrts  since  the  era  of 
our  Revolution,  growing  out  of  new  cases  constantly  arising 
amidst  the  endless  variety  of  human  affairs. 

The  most  important  of  the  English  cases  since  the  Revolu- 
tion is  the  case  of  Ma/rston  v.  Roe  dem.  Fox,  decided  in  1888 
bj  fourteen  out  of  the  fifteen  English  judges  (8  AdoU  &  Ell. 
14),  where  the  general  doctrine  we  have  stated  was  re-affirmed. 
We  will  recnr  to  this  case  again  for  another  purpose. 

But  we  are  not  without  decisive  authority  in  our  own 
State.  The  unreported  case  of  Sedwick  v.  Sedwiek,  decided 
at  June  Term,  1844,  was  a  case  similar  to  the  one  at  bar,  and 
the  Court  of  Appeals  decided  that  the  subsequent  marriage 
and  birth  of  a  child  did  revoke  the  will,  and  they  affirmed  the 
decree  of  the  Orphans'  Court  refusing  it  probate. 

No  opinion  was  filed  in  the  case  although  a  large  amount 
of  property  was  involved,  and  the  case  was  argued  by  some  of 
the  most  eminent  counsel  in  Maryland.  But  they  did  flatly 
decide  the  question  by  a  decree,  declaring  the  will  revoked  by 
the  subsequent  marriage  and  birth  of  a  child. 

But  while  such  is  the  general  rule,  like  other  general  rules, 
it  has  been  held  in  England  subject  to  some  exceptions. 
Among  the  exceptions  is  the  one  where  the  testator  has  made 
provision  for  his  children  bom  after  the  execution  of  the  will. 
As  the  origin  of  the  rule  was  the  duty  of  the  parent  to  provide 
for  his  ofEspring,  this  exception  seems  right  and  proper. 

Another  matter  upon  which  the  English  courts  have  exer^ 
cised  themselves,  is  the  determination  of  the  ground  upon 
which  the  doctrine  of  implied  revocation  ought  to  be  rested. 

This  is  of  practical  importance  in  this  case,  and  will  require 
some  examination.  Lord  Mansfield,  in  the  case  of  Brady  v. 
OuKtt  (I  Doug.  31),  thought  the  rule  should  rest  on  thf  pre- 
sumption that  the  teHator  intended  to  revoke  hie  willy  and  that 
it  therefore  followed  that  such  presumption  might  be  rebutted 
by  even  parol  evidence. 

To  use  his  own  words,  that  such  presumption  might  be  re- 
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butted  by  "  every  sort  of  evidence,"  But  Lord  Mansfield's 
view  seeme  to  us  irreconcilable  with  the  Statute  of  Frauds. 
It  would,  in  effect,  allow  the  will  to  be  revoked  by  the  subse- 
quent intention  of  the  testator,  without  such  intention  being 
evidenced  by  the  positive  acts  so  expressly  required  by  that 
statute. 

That  view  leads  to  another  difficulty,  that  the  testator  may 
change  his  first  intention  and  adopt  a  contrary  one,  and  if  so, 
which  of  the  two  intentions  is  to  prevail  ? 

The  conclusion,  however,  that  Lord  Mansfield  reached, 
that  every  sort  of  evidence  was  admissible,  was  but  the  logical 
consequence  of  the  ground  upon  which  he  rested  the  rule, 
namely,  that  of  presumed  aUeration  qfirUentian. 

This  case  was  decided  in  1778. 

But  the  courts  there  seem  to  have  felt  the  difficulties  that 
would  result  from  such  a  view,  and  Lord  Kenyon,  in  Doedefn. 
LcmoMhire  v.  LancouM/re  (5  Term  Bep.  49),  decided  in  1792, 
placed  the  rule  upon  another  ground,  namely,  a  tacit  condition 
annexed  to  the  toill  when  made  that  it  should  not  take  effect 
if  there  should  be  a  total  change  in  the  situation  of  the  testa- 
tor's family.  This  view  of  Lord  Kenyon  was  afterwards 
adopted  by  Lord  Ellenborough  in  the  case  of  Xenebel  v.  Scnif- 
ton,  decided  in  1802  (2  East,  iU). 

Finally  the  court,  in  Marstaii  v.  Roe  dem,  Fox^  heretofore 
cited,  unanimously  adopted  the  views  of  Lord  Kenyon,  and  it 
may  now  be  considered  as  settled  in  England  that  the  doctrine 
of  implied  revocation  rests  upon  the  ground  of  a  tacit  condi- 
tion annexed  to  the  will  when  made,  that  it  should  not  take 
efi^ect  if  there  should  be  a  total  change  in  the  situation  of  the 
testator's  family.     In  this  we  concur. 

If  we  adopt  the  English  rule  that  the  will  is  not  revoked  if 
the  testator  makes  provision  for  the  children  of  the  subsequent 
marriage,  the  question  arises  in  the  case  at  bar  whether  he  can 
be  considered  to  have  made  such  provision  by  the  purchase  of 
the  property  acquired  by  him  between  the  date  of  his  will  and 
his  death.  This  question  must  be  answered  both  upon  reason 
and  authority,  in  the  negative. 

The  testator  disposed  of  all  the  property  he  then  owned  by 
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his  will ;  but  he  lived  twenty  years  after  its  date,  and  in  the 
meantime  purchased  other  real  estate,  which  the  children  of 
the  second  wife  would  share  with  those  of  the  first.  But  the 
mere  accumuUUion  of  additional  property  cannot,  upon  any 
ground  of  reason,  be  considered  a  provisian  made  by  the  tes- 
tator for  the  second  set  of  children  any  more  than  for  the  first 
set,  as  the  latter  are  equally  benefited  by  it.  The  injustice  of 
considering  after-acquired  property  a  provision  for  the  second 
children  will  be  the  more  readUy  seen  if  we  consider  a  case 
(and  such  have  frequently  occurred)  where  the  beneficiaries 
under  the  will  were  comparative  strangers  or  remote  collater- 
als. 

Again,  if  after-acquired  property  should  be  held  a  provision 
for  the  after-bom  children,  how  much  property  must  be  so 
acquired  ?  It  could  hardly  be  said  that  the  purchase  of  an 
acre  of  poor  land,  or  a  cow  or  horse  could  be  so  considered, 
and  if  not,  by  what  rule  should  the  value  of  such  property  be 
estimated  ! 

But  we  are  not  without  authority  on  this  subject.  In 
Marston  ▼•  Boe  dem^  FoXj  above  cited,  the  point  was  made 
that  an  after-purchased  estate  did  not  pass  by  the  will,  but 
descended  to  the  son  in  fee,  and  thereby  became  a  provision 
for  him  and  prevented  the  revocation  ;  but  in  answer  to  this 
objection  the  court  said : 

''  In  the  first  place  we  answer  that  no  case  can  be  found  in 
which  after-acquired  property,  descending  upon  a  child,  has 
been  allowed  to  have  that  effect,  and  indeed  such  a  proposi- 
tion seems  incompatible  with  the  nature  of  a  condition  an- 
nexed to  the  will." 

To  determine  that  after-acquired  property  was  a  provision 
for  the  after-born  child,  would  be  totally  inconsistent  with  the 
theory  that  the  rule  of  implied  revocation  rests  upon  the  tacit 
condition  annexed  to  the  will  when  made  that  it  should  not 
take  effect  if  there  should  be  a  total  change  in  the  situation  of 
the  testator's  family.  Instead  of  the  change  in  ihefamih/^  it 
would  make  a  change  in  the  property  one  of  the  essential 
elements  to  determine  the  implied  revocation.    The  will  of 
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the  Buccesetal  testator  woald  stand,  that  of  the  nnfortanate 
would  be  revoked. 

Upon  the  whole  case  presented  by  the  record  before  us,  we 
are  of  opinion  that  the  testator  having  disposed  of  the  whole 
of  the  estate  owned  bj  him  at  the  date  of  his  will,  and  having 
again  married  and  had  children  by  his  second  wife,  and  having 
made  no  provision  for  such  children,  that  his  will  was  revoked 
by  operation  of  law,  and  that  the  order  of  the  Orphans'  Court 
must  be  affirmed. 

Order  affirmed,  the  costs  to  be  paid  out  of  the  estate. 


BeTocatlon  by  Marriage  and  Birtb  of  a  Child.— It  was  the  role  &t 
common  law,  established  after  long  controversy,  that  marriage  and 
the  birth  of  a  child  woald  revoke  a  will  of  real  as  well  as  personal  prop- 
erty. Ohristopher  v.  Christopher,  2  Dick.  445 ;  Spraage  v.  Stone,  Amb. 
721 ;  Brush  v.  Wilkins,  4  Johns.  Gh.  510. 

Theae  circumstances  had  long  been  held  sufficient  to  revoke  a  will  of 
personal  property.  Overbuiy  v.  Overbory,  2  Show»  258 ;  Lugg  v.  Lugg, 
1  Ld.  Raym.  441. 

The  same  is  true  in  the  case  of  a  subsequent  marriage  and  the  birth  of 
hpoithumoui  child.    Doe  v.  Lancashire,  6  T.  R  49. 

And  the  rule  applies  equally  when  the  testator  is  married,  and  upon 
the  death  of  his  wife  re-marries,  and  has  children  by  the  second  marriage. 
Christopher  v.  Christopher,  2  Diet.  445. 

Under  the  statute  of  Massachusetts,  an  omission  by  a  testator  to  pro- 
vide for  a  child  in  his  will  revokes  the  will  pro  tanto,  unless  it  appear 
that  the  omission  was  intentional,  and  not  by  any  mistake  or  accident. 
47  Mass.  (6  Mete.)  400. 

So  in  Wisconsin.    Bresee  v.  Stiles,  22  Wis.  120. 

And  in  California.  Estate  of  Utz,  48  Cal.  200.  Here  it  was  held  that 
the  use  of  the  word  "  children  "  did  not  indicate  a  deliberate  purpose  to 
exclude  the  children  of  a  deceased  daughter,  and  they  were  accordingly 
admitted. 

In  a  very  recent  case  in  Massachusetts,  a  widow,  with  three  children, 
whose  only  property  was  derived  from  her  deceased  husband,  contem- 
plating a  second  marriage,  made  a  will  by  which  she  bequeathed  all  her 
property  received  from  her  first  husband  to  her  three  children.  Her  in- 
tended husband  knew  the  contents  of  the  will,  and  orally  assented  to  its 
execution.  The  widow  then  married,  and  had  a  child  by  her  second 
husband.  It  was  held  that  the  will  was  thereby  revoked.  The  court 
said :  **  Upon  these  facts  a  revocation  of  the  will  is  simply  implied  by  law, 
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and  this  implication  cannot  be  rebutted  by  parol  evidence  that  the  parties 
did  not  know  the  rale  of  law,  or  that  they  did  not  intend  that  the  snbee- 
quent  marriage  and  birth  of  a  child  shonld  operate  as  a  revocation.*' 
Natt  V.  Norton,  14S  Mass.  ^2. 

But  the  snbseqaent  birth  of  a  child  alone  does  not  by  the  conmion  law 
imoant  to  a  revocation.  Shepherd  v.  Shepherd,  6  T.  R  61  n. ;  Doe  ▼. 
Bsiford,  4  M.  &  S.  10.  In  the  former  case  it  is  said  by  the  court :  **  Bat 
I  do  not  find  any  case  which  goes  to  prove  that  a  married  man's  will  may 
be  set  aside  by  the  birth  of  children.  .  .  .  Marriage  and  children  at 
once  revoke  a  will,  but  marriage  alone  will  not.  •  .  .  This  is  settled 
m  abandance  of  cases,  and  is  an  incontrovertible  position ;  and  as  mar- 
lisge  alone  will  not  do  this,  so  the  birth  of  children  alone  will  not,  onlees 
nnder  very  special  drcamstances." 

In  Michigan  a  woman's  will  is  not  revoked  by  her  snbseqaent  mar- 
risge  so  long,  at  least,  as  no  children  are  bom.  Noyes  v.  Southworth,  55 
Micb.  178. 

To  the  same  effect  Chancellor  Kent  says :  "  The  better  opinion  is  that 
nnder  the  English  law  there  mast  be  the  concurrence  of  a  snbseqaent 
minisge  and  a  subsequent  child  to  work  the  revocation  of  a  will."  4 
a)m.528. 

In  some  of  the  earlier  cases  it  was  held  that  snbseqaent  marriage  and 
tbe  birth  of  a  child  raises  a  presumption  of  revocation,  thus  making  it 
dqiend  upon  the  testator's  intention.  Brady  v.  Gubitt,  1  Dong.  81 ;  Fox 
T.  Maiston,  1  Curt.  494;  Talbot  v.  Talbot,  1  Hagg.  711. 

In  Johnston  y.  Johnston,  1  Phil!im,  447,  it  was  held  that,  where  the 
testator  had  provided  for  a  child  of  which  his  wife  was  eneeinte,  and  died 
suddenly,  leaving  three  subsequent  children  unprovided  for,  his  estate 
baving  meantime  increased  from  £20,000  to  nearly  £800,000,  the  will  was 
revoked.  This  was  upon  the  ground  that  the  circumstances  left  no 
donbt  of  the  testator's  intention. 

Bat  the  modem  doctrine  is  that  it  depends  upon  a  tacit  condition 
which  tbe  law  annexes  to  the  will  when  made,  that  if  the  testator  mar- 
ries, and  has  a  child  bora  of  that  marriage,  there  shall  be  a  revocation. 
Marston  ▼.  Roe  dan.  Fox,  8  Ad.  &  EL  14;  Brush  v.  Wilkins,  4  Johns. 
Cb.  510. 

There  is,  however,  an  exception  to  the  general  rale,  where  the  will  does 
not  dispose  of  the  entire  estate;  but  the  testator  has,  either  before  or  at 
the  time  of  making  will,  provided  in  writing  for  the  fature  issue.  Eene- 
bel  V.  Scraf ton,  2  East,  520.  It  is  not  sufScient  that  provisions  be  made 
for  the  iB^e  onlp,  bat  it  mast  extend  to  the  children  of  the  marriage. 
MsTBtoD  y.  Roe  dem.  Fox,  8  Ad.  &  £1.  14. 

In  St  parte  the  Earl  of  Ilchester,  7  Ves.  848,  where  the  testator  married 
s  second  time,  and  had  children  by  the  second  marriage,  Lord  Eldon  held 
that  tbe  will  was  not  revoked,  because  the  wife  and  children  were  pro- 
vided for  by  a  settlement. 
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The]  revocation  takes  effect  in  order  to  let  in  an  after-bom  child,  and 
there  is  no  revocation  where  the  resalt  would  be  that  a  child  of  a  former 
marriage  woold  take  as  heir  at  law.  Sheath  v.  Torkp  1  Yes.  &  B.  890. 
In  this  case  a  widower,  having  a  son  and  two  daoghters,  devised  his  es- 
tate, real  and  personal,  and  then  married  and  had  a  daughter.  The  wiU 
was  held  to  be  revoked  as  to  the  personal,  but  not  as  to  the  real  estate. 

This  subject  is  now  regulated  in  England  by  statute.  1  Yic.  c  36, 
{{  18, 19  (1887).  Thb  provides  that  every  will  made  by  a  man  or  woman 
shall  be  revoked  by  mairiage.  The  birth  of  a  child  alone,  not  being  in- 
cluded in  the  enactment,  is  not  sufficient  to  revoke  a  ydU. 

The  American  cases  generally  sustain  both  the  rule  and  the  exception. 
Brush  V.  Wilkins,  4  Johns.  Ch.  510 ;  Havens  v.  Van  Den  Burgh,  1  Denio, 
27;  Wilcox  v.  Rootes,  1  Wash.  (Ya.)  140;  Nutt  v.  Norton,  148  Mass.  848. 

In  Havens  v.Yan  Den  Burgh,  1  Denio,  27,  the  court  held  that  muriage 
and  the  birth  of  a  child  were  an  implied  revocation  of  a  will  previously 
made*  disposing  of  the  testator's  whole  estate,  where  there  is  no  provision 
in  or  out  of  the  will  for  such  new  relations;  and  it  makes  no  difference 
whether  the  testator  had  children  at  the  date  of  his  will  or  not. 

In  Ohio,  under  the  statute,  the  subsequent  birth  of  a  child  alone  works 
a  revocation.    Ash  v.  Ash,  9  Ohio  St.  886 ;  Evans  v.  Anderson,  15  Id.  824. 

In  Iowa,  the  subsequent  birth  of  a  child  is  held  to  revoke  a  will,  irre- 
spective of  statute.  McGullon  v.  McKenzie  et  al,,  26  Iowa,  510;  Negus  v. 
Negus,  46  Id.  487;  Fallon  v.  Chidester,  46  Id.  588.  And  the  same  is  true 
of  an  illegitimate  ehild  recognized  by  the  father.  Milbum  v.  Ifiibum,  60 
Iowa,  411. 


OlBBBNS    VS.    GiBBBNS. 

[140  MaasachuMtta,  102.] 

CONSTBUOTION    OF  A   WILL. — GlFT  TO  OHILDBBN  UPON  THB 
DBATH    OF    THB  WIFB. 

A  testator  by  his  will  gave  to  his  wife  the  use  of  hie  furnltare,  pictures,  and 
books ;  aod  provided  that "  all  such  articles  as  are  not  consomed  in  the  nee, 
and  shall  remain  in  existence  at  my  wife's  marriage  or  decease,  shall  then  go 
to  my  children."  The  will  also  gave  to  the  wife  all  his  estate,  real  and  per- 
sonal, to  hold  during  her  widowhood,  and  fiirther  provided  as  follows :  "  At  the 
decease  of  my  wife,  all  my  estate,  real  and  personal,  shall  go  to  and  be  eqaally 
divided  among  my  children,  the  issne  of  a  deceased  child  standing  in  the  place 
of  the  parent."  Hdd,  that,  under  the  last  clause,  the  children  of  the  testator 
took  vested  interests. 
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Bill  in  equity,  bj  the  administrator  with  the  will  annexed 
of  the  estate  of  Daniel  L.  Oibbens,  to  obtain  the  instructions 
of  the  court  as  to  the  constmction  of  the  will.  Hearing  before 
Devens,  J.,  who  reserved  the  following  case  for  the  considera- 
tion of  the  fall  conrt. 

The  will  of  Daniel  L.  Oibbens,  who  died  on  August  16, 
1853,  contained  the  following  provisions : 

"  I  give  to  my  wife,  Mary  R.  Gibbens,  the  nse  of  all  my 
household  furniture,  plate,  pictures,  books,  and  ntensils ;  also 
all  the  family  stores,  which  shall  be  in  the  house  at  the  time 
of  my  decease,  and  destined  for  family  maintenance.  All  such 
articles  as  are  not  consumed  in  the  use,  and  shall  remain  in 
existence  at  my  wife's  marriage  or  decease,  shall  then  go  to 
my  children,  they  to  share  the  same  equally.  I  also  devise 
and  bequeath  to  my  said  wife,  to  hold  during  her  widow- 
hood, all  my  estate,  real,  personal  and  mixed,  upon  the  trust, 
aod  for  the  intent  and  purpose,  that  by  and  from  the  net 
iocome  and  produce  thereof,  she  may  maintain  herself  and 
our  family  as  now  composed,  and  afford  a  home  to  those  of 
mj  unmarried  daughters  who  shall  desire  to  join  the  family 
hereafter." 

^'  In  case  my  said  wife  shall  marry  after  my  decease,  then 
upon  such  event  happening,  she  shall  receive  only  one-third 
part  of  the  net  income  of  my  real  estate,  and  one-fourth 
part  of  the  net  produce  of  my  personal  property ;  the  residue 
of  such  income  and  produce  shall  thereafterwards,  during  the 
continuance  of  my  wife's  life,  be  equally  distributed  to  and 
among  my  children. 

*'  At  the  decease  of  my  wife,  all  my  estate,  real  and  per- 
sonal, shaU  go  to  and  be  equally  divided  among  my  children, 
the  issue  of  a  deceased  child  standing  in  the  place  of  the 
parent." 

A  subsequent  clause  of  the  will  gave  the  widow  power  to 
sell  certain  real  estate ;  directed  that  the  proceeds  should  be 
invested,  the  income  to  be  taken  by  the  widow  for  the  use 
of  herself  and  family ;  and  provided  that  "  the  capital  sum,  at 
her  death,  is  to  be  equally  distributed  among  my  children." 
The  testator  had  been  twice  married.    He  left  a  widow  and 
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nine  children  surviving  him,  fonr  of  whom  were  by  his  first 
wife  and  five  by  his  second  wife. 

On  April  11, 1858,  Harriet  L.,  one  of  his  children  by  his 
first  wife,  died.  By  her  will,  she  left  the  balk  of  her  prop- 
erty to  the  children  of  her  father  by  his  first  marriage.  Of 
this  will,  Joel  Wheeler,  one  of  the  defendants,  was  appointed 
executor. 

The  widow  of  Daniel  L.  Gibbens  died  on  January  9, 1884. 
The  estate  of  Daniel  L.  consisted  of  money  and  personal  prop- 
erty, and  of  real  estate.  By  an  agreement  of  the  parties, 
the  real  estate  has  been  sold,  and  the  proceeds,  except  a  sum 
of  money  equal  to  the  share  which  would  have  come  to  Har- 
riet L.,  had  she  survived  the  widow  of  the  testator,  have  been 
paid  over. 

The  children  of  tlie  first  marriage  contended  that  Harriet 
L.  took  a  vested  interest  in  the  estate  of  her  father ;  and  that 
one-ninth  of  the  property  should  be  paid  to  her  executor.  The 
other  children  contended  that  her  interest  was  contingent  upon 
her  surviving  the  widow  of  the  testator. 

A.  Z>.  Foster^  for  children  of  the  first  marriage. 
E.  H.  Bennett^  for  children  of  the  second  marriage. 

0.  Allen,  J.  The  only  clause  of  the  will  under  which  any 
question  arises,  is  the  following :  ^'  At  the  decease  of  my  wife, 
all  my  estate,  real  and  personal,  shall  go  to  and  be  equally  di- 
vided among  my  children,  the  issue  of  a  deceased  child  stand* 
ing  in  the  place  of  the  parent."  Other  portions  of  the  will  are 
referred  to  merely  as  they  may  aid  in  showing  the  intention  of 
the  testator  in  using  the  above  language. 

While  the  meaning  of  the  testator  is  certainly  open  to  some 
doubt,  which  has  been  shown  with  much  ingenuity  and  force 
in  the  argument,  we  are  of  the  opinion,  on  the  whole,  that  the 
case  falls  within  the  general  rule,  that  a  vested  remainder  will 
be  held  to  have  been  intended,  in  the  case  of  a  devise  to  the 
testator's  children,  unless  there  is  something  sufficient  to  show 
the  contrary.    There  are  no  words  of  contingency  as  to  the 
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children  who  shall  take.  The  devise  is  general,  to  the  testa- 
tor's children,  the  issue  of  a  deceased  child  standing  in  the 
place  of  the  parent.  The  will  does  not  say  that  the  estate 
shall  go  to  his  children  then  surviving,  or  make  any  provision 
that  the  interest  of  any  one  of  them  shall  cease  in  case  of  his 
or  her  death.  In  the  devise,  the  meaning  of  which  is  imme- 
diately nndcr  consideration,  the  testator  does  not  even  insert 
the  word  "then;"  that  is,  that  "the  estate  shall  then  go  to 
and  be  eqnally  divided  among  my  children."  This  word  is 
only  nsed  in  the  earlier  clause,  providing  that  such  articles  of 
furniture,  and  other  specific  articles,  as  are  not  consumed  in 
the  Qse,  and  shall  remain  in  existence  at  his  wife's  marriage  or 
death,  shall  then  go  to  his  children.  But  in  all  the  cases  re- 
ferred to  in  the  argument  where  stress  was  laid  upon  such  a 
use  of  the  word  ^'  then,"  as  showing  that  the  remainder  was  to 
beheld  contingent  rather  than  vested,  it  was  accompanied 
with  words  of  survivorship ;  as  in  OVney  v.  HvXL^  21  Pick.  311, 
where  the  words  were,  ^^  should  my  wife  marry  or  die,  the 
knd  then  shall  be  equally  divided  among  my  surviving  sons ; " 
in  ThMMcn  v.  Ludingtan^  104  Mass.  198,  where  the  remainder 
was  given  "  to  such  of  my  children  as  shall  then  be  living ; " 
and  in  Smith  v.  Bice^  130  Mass.  441.  The  argument  from 
the  nse  of  the  word  "then"  in  the  earlier  clause  does  not 
materially  aid  in  the  consideration  of  the  meaning  of  the 
clause  immediately  to  be  determined,  and  it  is  certainly  open 
to  much  doubt  whether  the  earlier  clause  would  not  bear  the 
same  meaning  if  the  word  "  then  "  were  omitted.  In  Dervny 
V.  Kettell^  135  Mass.  138,  the  word  '^  then  "  was  not  inserted, 
but  the  words  were,  '^  all  the  residue  of  said  trust  fund,  in 
equal  portions,  to  my  surviving  nephews  and  nieces."  These 
being  plain  words  of  survivorship,  the  only  question  was  to 
what  period  of  time  they  should  be  referred.;  and  it  was  held, 
in  view  of  all  the  phraseology  of  the  will,  that  they  should  be 
referred  to  the  period  of  distribution.  That  decision  throws 
DO  light  upon  the  present  case,  which  falls  rather  within  the 
rales  favoring  vested  remainders,  as  declared  in  Blanchard 
V.  Blanchard^  1  Allen,  223,  and  Abbott  v.  Bradstreet^  3  Allen, 
58T. 
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An  argument  in  favor  of  contingency  is  drawn  from  the 
use  of  the  words,  '^  the  issne  of  a  deceased  child  standing  in 
the  place  of  the  parent."  It  is  urged  that  such  issue,  if  there 
were  any,  would  take  at  all  events ;  that  the  parent  could  not 
have  disposed  of  his  or  her  share,  to  their  exclusion  ;  and  that, 
therefore,  the  interest  of  the  parent  was  not  an  absolute  vested 
one.  It  is  contended,  on  the  other  hand,  that  the  interest  of 
Harriet  was  a  vested  remainder,  subject  only  to  be  divested 
by  her  death  in  the  lifetime  of  her  mother,  leaving  issue.  It 
is  true  that  there  may  be  such  a  thing  as  a  vested  interest 
which  is  determinable  upon  the  happening  of  a  contingency. 
(Blcmehard  v.  Blanchard,  ubi  9upra.)  But  in  the  present 
case  we  do  not  find  it  necessary  to  consider  whether  Harriet's 
interest  was  liable  to  be  divested  by  the  birth  and  survivorship 
of  issue,  or  not.  It  is  quite  as  natural  and  probable  to  infer 
that  the  words  above  quoted  were  used  for  the  purpose  of 
showing  clearly  that  the  testator  did  not  intend  the  de- 
vise to  lapse,  in  the  case  of  the  death  of  one  of  his  children, 
leaving  issue.  Words  to  the  effect  that  the  issue  of  deceased 
children  shall  take  by  right  of  representation  are  not  uncom- 
mon in  wills,  when,  strictly  speaking,  they  are  entirely  unnec- 
essary ;  and  the  use  of  so  familiar  and  common  an  expression 
does  not  carry  with  it  a  strong  inference  that  the  testator 
thereby  designed  to  express  some  peculiar  intention  with  ref- 
erence to  the  vesting  or  contingency  of  the  interest  devised. 
(Pike  V.  Stepfunsofij  99  Mass.  188 ;  Darling  v.  Blanchard^ 
109  Mass.  176;  McAHhur  v.  ScoU,\\Z  P.  S.  340,  381; 
1  Jarm.  on  Wills  [5th  ed.  by  Bigelow],  870.) 

It  is  further  contended,  that,  inasmuch  as  the  gift  in  the 
will  embraces  personal  as  well  as  real  estate,  it  ought  more 
readily  to  be  inferred  that  the  testator  intended  that  his  chil- 
dren should  take  only  a  contingent  interest,  and  some  of  the 
earlier  Massachusetts  cases  countenance  this  view.  {Dingley 
V.  Dinglej/j  5  Mass.  535  ;  Denny  v.  AUen^  1  Pick.  147 ;  Emer- 
son V.  CuUer,14:  Pick.  108,  115;  Rich  v.  Waters,  22  Pick. 
563.)  In  later  cases,  however,  the  above  decisions  have  been 
overruled  or  questioned.  (See  Wright  v.  Shaw,  5  Cush.  56, 
60;  AbhoU  v.  Bradstreet,  8  Allen,  690 ;  Bowditch  v.  Andrew, 
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8  Allen,  339,  342.)  And  gifts  over  of  real  and  personal  prop- 
erty, at  the  expiration  of  widowhood,  to  the  testator's  children, 
have  nsnally  been  held  to  convey  a  present  vested  interest  to 
the  children. 

On  the  whole,  looking  at  all  parts  of  the  will— considering 
the  repetition,  in  a  later  portion,  of  sabstantiall  j  the  same  idea 
in  different  phraseology — ^in  view  of  the  entire  absence,  in 
either  of  these  provisions,  of  any  words  of  contingency,  snch 
as  ^^  my  children  then  surviving,"  and  of  the  fact  that  nothing 
was  wanting  to  pnt  the  children  in  full  possession  except 
the  mere  efflnx  of  time — ^regarding  also  the  provision  that, 
in  case  of  the  remarriage  of  the  testator's  wife,  the  bulk  of  the 
income  of  both  real  and  personal  estate  was  at  once  to  go 
to  his  children — ^we  are  brought  to  the  conclusion  that  the 
children  took  vested  interests ;  and  that  the  share  of  Harriet 
L  Gibbons  passed  by  her  wilL  (See  also  Poor  v.  Considvne^ 
6  Wall.  458 ;  McArthur  v.  8ooU^  113  U.  8. 375 ;  Parker  v. 
CowoerUj  5  Gray,  336.) 

Decree  accordingly. 


Osgood  w.  Bliss. 

[141  MunehiiBetto,  474.] 


ASTB-irUFTIAL  AOBESMBNT. — ^BsVOOAtlON  OF  THB    WILL  OF    AK 
ITNHABBIED  W(»CAN  BT  HBB  8UBSBQVBNT  MABBIAGB. 

An  nnniArried  womaD  execnted  a  wUl ;  and,  on  the  same  day,  she  and  her  fai* 
tended  hnsband  entered  into  an  ante-nuptial  agreement,  providing  that  she 
Bhoald  retain  ahoolute  control  of  aU  her  property  after  marriage ;  that  she 
dionld  hare  faU  and  nnreetrained  right  to  dispose  of  the  same ;  that,  at  her 
detfth,  such  property  should  descend  according  to  the  terms  of  a  wiU  executed 
prior  to  the  marriage,  free  from  aU  legal  right  of  her  husband ;  and  ttiat  the 
marriage  should  not  work  a  rcTocation  of  the  will,  nor  affect  her  right  to 
alter  the  same  during  the  marriage.  On  the  next  day  the  parties  to  tlie 
agreement  were  married,  and  lived  together  until  her  death,  no  iasna  hav. 
Vol.  v.— 7 
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log  been  born  of  the  marriage,  ffdd,  that  the  execution  by  the  will  oi  the 
power  of  appointment  in  the  ante-nnptial  agreement  was  not  reroked  by  the 
marriage. 

Appeal,  by  Edward  M.  Blisa  and  Carrie  F.  Ormsby,  from 
a  decree  of  the  Probate  Oonrt,  admitting  to  probate  the  will 
of  Elizabeth  A.  Heywood.  The  case  was  submitted,  and  re- 
served for  the  consideration  of  the  fall  court,  npon  agreed 
facts,  in  substance  as  follows : 

Elizabeth  A.  Heywood,  being  unmarried,  and  a  resident 
of  Indianapolis,  in  the  State  of  Indiana,  on  January  25, 
1882,  at  said  Indianapolis,  duly  executed  the  will  offered  for 
probate. 

On  the  same  day,  said  Elizabeth  and  Edward  M.  Bliss,  a 
resident  of  Worcester,  in  this  commonwealth,  at  said  Indian- 
apolis, entered  into  the  following  agreement : 

"  This  agreement,  made  and  entered  into  this  twenty-fifth 
day  of  January,  1882,  between  Elizabeth  A.  Heywood,  of  the 
city  of  Indianapolis  and  State  of  Indiana,  and  Edward  M. 
Bliss,  of  Worcester  in  the  State  of  Massachusetts — 

^' Witnesseth,  that,  in  consideration  of  the  promise  and 
agreement  of  said  Elizabeth  A.  Heywood  to  marry  the  said 
Edward  M.  Bliss,  and  of  the  said  Edward  M.  Bliss  to  marry 
the  said  Elizabeth  A.  Heywood,  it  is  hereby  mutually  agreed 
and  stipulated  that  the  said  Elizabeth  A.  Heywood  shall  own, 
possess,  hold,  and  control  absolutely  all  property  which  may 
belong  to  her  at  the  time  of  such  contemplated  marriage, 
or  which  she  may  afterwards  acquire  in  any  manner,  the  same 
as  if  she  were  an  unmarried  person,  free  from  all  authority, 
right  or  control  of  the  said  Edward  M.  Bliss ;  and  shall  have 
full  and  unrestrained  right  to  dispose  of  the  same;  and  at 
her  death  such  property  shall  descend  according  to  the  terms 
and  provisions  of  the  will  and  testament  of  Elizabeth  A. 
Heywood,  free  from  all  legal  right  of  Edward  M.  Bliss  as  her 
husband. 

^^And  it  is  further  agreed  that  such  marriage  shall  not 
work  a  revocation  of  the  wiQ  and  testament  of  Elizabeth  A. 
Heywood,  executed  prior  to  said  marriage,  nor  affect  her  right 
to  alter  or  change  the  same  during  such  marriage. 
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"In  witness  whereof,  the  said  Elizabeth  A.  Hey  wood  and 
Edward  M.  Bliss  have  hereunto  set  their  hands  and  seals  this 
twenty-fifth  day  of  January,  1882." 

The  parties  to  said  agreement  were  married  on  the  next 
day  after  the  agreement  was  executed,  at  Indianapolis,  and 
immediately  removed  to  Worcester,  where  they  resided  until 
the  death  of  said  Elizabeth,  on  March  15, 1884,  no  issue  hav- 
ing been  bom  of  said  marriage.  Said  Elizabeth  had,  in  the 
meantime,  made  no  other  will,  and  no  codicil  to  the  one  offered 
in  this  case. 

Edward  M.  Bliss  had  no  knowledge  of  the  execution  of 
said  will,  or  of  its  contents  or  existence,  nntil  after  the  decease 
of  said  Elizabeth,  beyond  the  reference  to  a  will  contained  in 
said  agreement. 

The  will  and  agreement  were  left  by  the  deceased,  without 
the  knowledge  of  said  Edward  M.,  in  the  hands  of  the  appel- 
lee, at  Indianapolis,  at  the  time  of  their  execution,  and  were 
never  thereafter  in  her  possession. 

The  appellant,  Edward  M.  Bliss  is  interested  in  the  estate 
of  said  Elizabeth  as  her  husband,  and  the  appellant  Carrie  F. 
Ormsby  as  one  of  the  next  of  kin. 

At  the  time  of  said  marriage,  the  statutes  of  Indiana  pro- 
vided as  follows :  "  After  the  making  of  a  will  by  an  nnmar- 
ried  woman,  if  she  shall  marry,  such  will  shall  be  deemed 
revoked  by  such  marriage." 

Said  Elizabeth  died  possessed  of  abont  $12,000  in  personal 
property  and  $500  in  real  estate,  all  of  which  belonged  to  her 
at  the  time  of  executing  said  will  and  agreement,  excepting 
what  may  have  been  added  by  accumulations  of  income  not 
expended,  and  by  increase  in  value. 

P,  P.  OauHdi/ag  and  H.  F.  Sarris^  for  the  appellee. 

ff.  C.  HarinjoeH  and  F.  H.  Dewey^  Jr.^  for  the  appellants. 

W.  Allen,  J.  No  question  is  made  that  the  agreement 
contained  a  power  to  Mrs.  Bliss  to  appoint  by  will,  and  that  a 
will  executed  by  her  after  the  marriage  would  have  been  a 
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good  execntion  of  the  power,  and  would  have  operated  as  such, 
and  not  as  a  will ;  and  that,  to  make  it  effective,  it  would  be 
necessary  that  it  should  be  allowed  in  the  Probate  Conrt.  (See 
Osgood  V.  Breeds  12  Mass.  625  ;  Ma  v.  Edwards,  16  Gray, 
91 ;  HeaUi  v.  WitMngtonj  6  Cash.  497 ;  Hohnan  v.  Perry ^  4 
Met.  492 ;  Parker  v.  Pecker,  11  Onsh.  619.) 

Whether  a  power  of  appointment  in  an  ante-nnptial  con- 
tract can  be  executed  before,  as  well  as  after,  the  marriage,  de- 
pends upon  the  terms  and  construction  of  the  agreement.  In 
this  case,  the  power  to  appoint  by  will  before  the  marriage  is 
clearly  given.  The  provision  that  the  marriage  shall  not  work 
the  revocation  of  the  will  executed  prior  to  it  shows  that  it 
was  intended  that  the  power  might  be  executed  before  the 
marriage.  The  agreement  and  the  will  bear  the  same  date, 
and  were  both  executed  on  the  day  before  the  marriage,  and 
the  agreement  provided,  in  effect,  that  ''the  will  should  be  a 
good  execution  of  the  power.  Even  if  the  will  had  been  made 
before  the  agreement,  and  not  referred  to  in  it,  and  the  power 
had  been  general  to  appoint  by  will,  the  preexisting  will 
might  have  been  a  good  execution  of  the  power.  (Boyes  v. 
CooJc,  14  Oh.  D.  53 ;  Logan  v.  BeU,  1  0.  B.  872.)  The 
question  is  whether  the  execution  of  the  power  by  an  ap- 
pointment by  will  before  the  marriage  was  revoked  by  the 
marriage. 

The  difference  between  a  will  and  an  appointment  by  will 
in  this  case  may  seem  very  slight,  but  there  is  the  material 
practical  difference  between  the  two,  that  a  married  woman 
may  make  an  appointment  by  will  by  the  common  law,  but 
cannot  make  a  will  except  as  authorized  by  recent  statutes. 
The  theoretical  distinction  is,  that  a  will  concerns  the  estate  of 
the  testator,  and  an  appointment  under  a  power  that  of  the 
donor  of  the  power.  It  is  the  exercise  of  the  power  of  desig- 
nation as  to  the  estate  of  the  donor,  and  is  the  same  when 
given  or  reserved  to  the  wife,  as  to  her  own  estate,  in  an  ante- 
nuptial contract  between  the  parties  intending  marriage. 
(Ela  V.  EdwardSy  uhi  supra;  Bradish  v.  Oibhs,  8  Johns.  Ch. 
628.)  Such  a  power  can  be  given  to  be  executed  when  sole  or 
married,  and  can  be  executed  by  a  married  woman  according 
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to  its  tenns,  by  deed,  wSI,  or  othenrise.  There  can  be  do 
reason  for  the  distinction  that  the  execution,  when  sole,  of  a 
power  to  appoint  by  deed  or  will  when  6oIe  or  married,  if  by 
will  should  be  revoked  by  marriage,  bnt  if  by  deed  ahonld  net 
be  revoked.  The  will  operates  in  the  same  manner  aa  the  deed 
does,  as  the  execution  of  a  power,  not  as  the  disposition  of  an 
estate.  It  was  at  first  held  that  the  will  oonld  not  be  proved 
in  the  spiritual  court,  but  treated  in  equity  as  an  appointment. 
The  difference  between  the  execution  of  a  power  by  wiU  and 
by  deed  is,  that  the  former  must  be  by  an  instram^it  allowed 
in  the  Probate  Court  as  executed  in  the  manner  of  a  will,  and 
which  is  to  be  construed  by  the  rules  applicable  to  the  ecm* 
straction  of  wills,  and  such  an  appointment  is  always  revoca- 
ble ;  the  latter  must  be  by  an  instrument  under  seal,  and  may 
be  irrevocable. 

The  reason  given  for  holding  that  marriage  is  deemed  to  be 
a  revocation  of  a  woman's  will — ^that  she  thereby  divests  her- 
self of  the  power  of  revoking  it,  and  destroys  the  ambulatory 
character  necessary  to  a  will— does  not  apply  to  an  appoint- 
ment by  will.  The  woman  has  the  same  authority  to  execute 
the  power  of  revocation  and  appointment  when  married  as 
when  sole.  The  nature,  and  not  the  form,  of  the  instm- 
ment,  determines  whether,  at  common  law  or  under  statutes, 
it  is  a  will  of  which  marriage  is  a  revocation.  So  are  the  an- 
thorities. 

In  Hodsen  v.  Stajple  (2  T.  B.  684),  ihere  was  an  ante-nup- 
tial agreement  between  the  parties  to  a  marriage,  by  which  the 
woman  had  a  power  of  appointment  of  her  real  estate  by  wilL 
Before  the  marriage  she  made  a  will  in  favor  of  the  man. 
The  hnsband  survived  her,  and  the  question  arose  between 
their  respective  heirs  in  an  action  of  ejectment.  The  case  was 
decided  in  favor  of  the  heirs  of  the  wife,  on  the  ground  that 
the  legal  title  remained  in  her,  and  did  not  pass  by  the  wilL 
Lorf  Kenyon,  C.  J.,  said,  that,  while  the  will  of  a  feme  sole 
is  revoked  by  marriage,  ^'  it  is  equally  dear  that,  where  an  es- 
tate is  limited  to  uses,  and  a  power  is  given  to  a  feme  covert 
before  marriage  to  declare  those  uses,  such  limitations  of  uses 
^J  take  effect ;  and  this  is  the  rule  even  in  a  court  of  law.'' 
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Ashhurst,  J.,  expressed  a  doubt  whether  marriage  would  not 
revoke  the  will,  hot  said  that  that  question  did  not  arise  in  the 
case,  as  the  power  did  not  give  authority  to  appoint  before 
marriage.  Hodaden  y.  IZoyd  (2  Bro.  Ch.  534)  was  in  equity, 
and  the  question  of  the  validity  of  the  same  will  as  an  execu- 
tion of  the  power  was  directly  in  issue.  It  was  held  invalid, 
because  the  power  was  limited  to  a  will  made  after  marriage, 
and  not  upon  the  ground  that  the  marriage  was  a  revocation 
of  the  appointment. 

In  Taylor  v.  Baina  (7  Mod.  148)  there  was  an  agreement 
between  persons  intending  marriage,  which  gave  the  woman 
power  to  appoint  in  writing  or  by  will.  She  made  a  will 
before  the  marriage.  It  was  held  that,  though  the  will  could 
not  be  allowed  in  the  spiritual  court,  it  was  a  good  appointment 
in  equity. 

Logan  v.*  Bell  {uhi  supra)  was  a  case  of  a  marriage  settle- 
ment, which  gave  the  woman  a  power  of  appointment  by  deed, 
will,  or  codicil.  After  the  settlement,  but  before  the  mar- 
riage, she  made  a  codicil  to  her  will,  referring  to  the  power. 
It  was  held  a  valid  execution  of  the  power,  and  not  revoked 
by  the  marriage.  Tindal,  C.  J.,  said  :  "  Nor  is  there  any  doubt 
that,  supposing  tlie  power  in  the  settlement  to  extend  to  a 
codicil  made  after  the  settlement  and  before  the  marriage,  the 
appointment  by  the  codicil  was  not  revoked  by  the  marriage." 
There  seems,  therefore,  to  be  no  doubt  that  a  power  to  appoint 
by  a  codicil  made  before  marriage  may,  by  proper  words,  law- 
fully be  conferred,  and  may,  if  duly  executed,  take  effect  not- 
withstanding the  subsequent  marriage. 

McMdhon  V.  AUen  (4  E.  D.  Smith,  619)  was  a  case  where 
a  power  in  a  marriage  settlement  to  appoint  by  writing  or  by 
a  last  will  or  codicil  contained  these  words :  **  The  eidsting 
will  and  codicil  to  be  deemed  an  appointment  until  the  mak- 
ing of  some  other  appointment."  It  was  held  that  the  will 
and  codicil  was  a  valid  execution  of  the  power,  which  was  not 
revoked  by  the  marriage.  (See  also  L(m6%  Appeal^  95  Penn. 
St.  279.) 

The  will,  so  far  as  it  is  in  execution  of  the  power  of  ap- 
pointment contained  in  the  agreement  referred  to,  should  be 
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allowed;  but  there  should  be  a  qualified  or  limited  allowance, 
as  in  Holman  v.  Perry  and  Heoith  ▼.  WUhrngton^  vhi  supra. 
Ordered  accordingly. 


Fabnah  vs.  Eabkam. 

[68  Connecticut,  261.] 


b1qui8ts  to  childben  and  gbaemohildbeit.  — perpetmtibs- 
— Tbdsts. — After-born  ouildren, 

A  beqoeflt  of  money  in  trast,  to  pay  a  portion  of  the  net  income  to  specified 
beDefieiariee,  the  remainder  of  the  income  to  accumulate  for  ten  years  after  the 
testator's  death,  and  the  estate  all  to  go  nltimately  to  the  testator's  grandchil- 
dren, created  a  Tested  interest  for  snch  of  the  grandchildren  as  were  liying  at 
the  desth  of  the  testator.  Such  a  disposition  of  property  is  not  in  conflict 
with  the  statute  against  perpetoities. 

Surr  for  the  construction  of  a  will. 

L.  E.  JBristoly  for  plaintiffs. 

(7.  R.  IngeraoU^  for  heirs  at  law. 

/.  W.  AUing  and  8.  C.  Loomisy  for  grandchildren. 

Carpenter,  J.  The  testator's  will  contains  the  following 
articles: 

'*  Fourth.  All  the  rest  and  residue  of  my  estate  of  every 
kind,  and  wherever  situated,  I  give,  devise,  and  bequeath  to 
my  wife,  Ann  Sophia  Famam,  and  my  children,  George  Bron- 
son  Famam,  William  Whitmore  Famam,  Charles  Henry  Far- 
nam,  Sarah  ShefiBeld  Famam,  wife  of  Eli  Whitney,  Jr.,  and 
Henry  Walcott  Famam,  and  to  the  survivors  and  survivor  of 
them,  as  joint  tenants  in  fee  simple,  but  in  trust  for  the  uses 
and  purposes  following,  to  wit : 

*'  1st.  Out  of  the  net  income  and  profits  thereof  to  pay  to 
my  said  wife,  Ann  Sophia  Famam,  during  her  life,  the  sum 
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of  twenty-five  tbonBand  dollars  annaallj,  in  quarterly  pay- 
ments, beginning  on  the  first  day  of  the  month  next  saoceed- 
ing  that  of  my  decease.  This  bequest  and  that  contained  in 
the  second  article  of  this  will  are  in  lieu  of  her  right  of  dower 
in  my  estate. 

^<  2d.  The  said  trustees  are,  out  of  said  net  annual  income, 
to  pay  to  each  of  my  children  during  their  lives  respectively, 
the  sum  of  five  thousand  dollars  annually,  in  quarterly  pay- 
ments, beginning  on  the  first  day  of  the  month  next  succeed- 
ing tiiat  of  my  decease. 

**  8d.  The  said  trustees  are,  out  of  said  net  annual  income, 
to  pay  to  each  of  my  grandchildren  as  and  when  he  or  she  shall 
arrive  at  the  age  of  twenty-one  years,  the  sum  of  five  thousand 
dollars. 

*^  4th.  During  the  ten  years  next  succeeding  my  decease, 
the  said  trustees  shall  allow  the  said  net  annual  income  to 
accumulate  (subject  always  to  the  payment  of  said  annuities 
to  my  said  wife,  and  to  my  said  children,  and  also  to  any  pay- 
ments to  any  grandchildren  as  aforesaid),  and  invest  the  same 
as  part  of  said  trust  estate ;  and  said  trustees  after  the  expira- 
tion of  said  ten  years  shall  pay  two  thirds  of  the  net  annual 
income  of  said  estate,  annually,  to  my  children  then  surviving, 
in  equal  proportions;  and  if  any  of  my  said  children  shall 
have  then  deceased,  his  or  her  legal  representatives  shall  be 
entitled  to  the  share  of  said  annual  income  that  he  or  she 
would  have  been  entitled  to  if  living ;  and  said  trustees  shall 
allow  the  remaining  one  third  of  said  net  annual  income  to 
accumulate,  and  invest  the  same  as  part  of  said  trust  estate. 

"  Fifth.  At  the  decease  of  the  last  survivor  of  my  said 
children,  if  my  said  wife  shall  not  then  be  living,  but  if  living, 
then  upon  her  death,  this  trust  shall  cease ;  and  I  give,  devise, 
and  bequeath  all  the  estate  which  shall  then  be  held  in  trust 
under  this  will  to  my  grandchildren  who  shall  then  be  living, 
to  be  equally  divided  among  them  per  capita  and  not  pet 
Btirpes^  and  to  their  heirs  forever ;  but  if  any  grandchild  of 
mine  shall  have  died  leaving  a  child  or  children  surviving  at 
the  expiration  of  said  trust,  such  child  or  children  shall  take 
the  share  that  his,  her,  or  their  parent  would  have  been  en- 
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* 
titled  to  if  living ;  and  if  any  grandchild  of  mine  shall  have 

died  leaving  a  widow  surviving  at  the  expiration  of  said  trast, 

bnt  leaving  no  ehild  or  children  then  surviving,  such  widow 

shall  take  one  third  of  the  share  her  husband  would  have  been 

entitled  to  if  living." 

In  the  construction  of  this  will  several  questions  have 
arisen.  It  is  claimed  by  the  children  of  the  testator  that  the 
fourth  and  fifth  articles  are  inoperative,  or  substantially  so,  for 
the  reason  that  they  are  in  violation  of  the  statute  against  per- 
petuities. This  claim,  if  sustained,  requires  us  to  hold — 1st, 
that  no  estate  vests  in  the  grandchildren  until  the  death  of 
the  widow  and  all  the  children ;  and  2d,  that  it  will  then  vest 
in  a  class  composed  of  grandchildren  then  living  and  the  chil- 
dren and  widows  of  deceased  grandchildren.  The  main  qnes- 
tion  is,  whether  the  estate  in  the  grandchildren  is  a  vested  or 
contingent  remainder.  We  use  the  terms  "  vested  remainder" 
and  ^'contingent  remainder"  as  they  have  been  frequently 
used  in  this  State,  as  applicable  alike  to  real  and  personal  prop- 
erty. We  do  not  deem  it  necessary  in  this  case  to  make  any 
distinction  between  the  two  kinds  of  property. 

When,  by  the  terms  of  this  will,  does  the  estate  vest  in  the 
grandchildren  1  At  the  death  of  the  testator,  or  at  the  death 
of  the  last  survivor  of  his  wife  and  children  t 

We  think  it  vested  in  point  of  right  on  the  death  of  the 
testator. 

That  courts  will  incline  in  doubtful  cases  to  construe  a 
devise  or  legacy  as  vested  rather  than  contingent  is  a  familiar 
and  well  settled  rule.  In  some  instances  courts  seem  to  have 
gooe  so  far  as  to  say  that  they  will,  if  possible,  construe  it  as 
vested.  It  is  enough  for  our  present  purpose  to  say  that  we 
ought  to  give  this  will  that  construction  if  its  language  will 
fairly  admit  of  it 

The  bequest  is  not  in  terms  contingent,  nor  is  it  so  by 
necessary  implication.  That  it  may  be  so  construed  may  be 
conceded.  That  it  will  bear  a  different  construction,  and  that 
that  is  the  better  one,  we  shall  attempt  to  show. 

It  will  be  noticed  that  the  testator,  as  to  the  great  bulk  of 
bis  property,  separatee  the  legal  from  the  equitable  title ;  and 
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that  separation  is  to  continne  until  tbe  death  of  his  widow  and 
children.  The  naked  legal  title  is  vested  in  trustees;  the 
equitable  title  to  the  principal,  and  a  large  part  of  the  income 
is  vested  in  no  one  until  the  termination  of  the  trust,  unless  it 
vests  in  the  grandchildren.  The  testator  has  made  no  other 
disposition  of  it.  The  law  will  not  favor  a  construction  which 
suspends  the  title  or  holds  it  in  abeyance. 

That  the  testator  intended  that  the  grandchildren  should 
ultimately  have  the  property  cannot  be  doubted.  That  he  has 
not  expressly  postponed  the  vesting  is  equally  clear.  The 
doubt  arises  from  the  use  of  the  word  *^  then,"  referring  to 
the  time  when  the  trust  shall  cease,  in  the  fifth  article — "  I 
give,  devise,  and  bequeath  all  the  estate  which  shall  iken  be 
held  in  trust  under  this  will  to  my  grandchildren  who  shall 
then  be  living." 

It  is  contended,  on  the  one  hand,  that  the  word,  as  first 
used,  is  used  to  indicate  the  time  when  the  estate  is  to  vest  in 
point  of  right ;  on  the  other  hand,  it  is  insisted  that  it  merely 
indicates  tbe  time  when  it  is  to  vest  in  possession.  It  is 
agreed  that  it  points  out  the  time  when  the  legal  and  equitable 
titles  merge,  and  when  the  estate  is  to  be  distributed  ;  and  we 
think  it  must  be  conceded  that  the  connection  in  which  it  is 
used  does  not  necessarily  require  us  to  say  that  it  is  used  for 
the  further  purpose  of  indicating  the  time  when  the  estate 
vests  in  point  of  right.  But  if  it  is  left  in  doubt,  the  rule 
referred  to  makes  it  a  vested  estate. 

The  word  as  used  in  the  last  clause  does  not  refer  to  the 
estate,  nor  to  the  time  of  its  vesting,  but  is  used  to  designate 
the  persons  who  are  to  take,  and  will  be  further  noticed  when 
we  consider  that  branch  of  the  case. 

Another  rule  is,  that  if  the  limitation  over  depends  upon 
an  event  which  is  sure  to  happen,  and  the  persons  who  are  to 
take  can  be  ascertained  during  the  continuance  of  the  particu- 
lar estate,  the  interest  is  vested.  But  if  it  depends  upon  an 
event  which  may  or  may  not  happen,  or  if  it  is  uncertain 
whether  any  person  will  ever  be  in  existence  who  can  take,  the 
estate  is  contingent. 

Mr.  Bedfield  states  the  rule  thus :  '^  From  a  careful  exami* 
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nation  of  the  subject  it  will  be  found,  we  think,  that  the  ques- 
tion of  vesting  or  remaining  contingent  depends  upon  whether 
the  conditions  of  the  intervening  estate  determining  and  the 
estate  over  taking  effect,  is  one  that  must  happen  some  time, 
and  80  as  to  give  effect  at  some  period  to  the  second  estate,  or 
maj  never  happen.  If  the  former,  then  the  second  estate  in 
remainder  will  always  be  regarded  as  vested."  (Bedfield  on 
Wills,  pt  2d,  p.  694.)  Again:  "A  conditional  bequest  is 
where  its  taking  effect  depends  upon  the  happening  of  some 
uncertain  event."  (Id.  p.  661,  citing  2  Wms.  on  Exrs.  1182, 
and  1  Boper  on  Legacies,  605.) 

The  rule  thus  unqualifiedly  stated  makes  this  a  vested 
remainder.    The  event  on  which  the  remainder  is  to  take 
effect — the  death  of  all  the  trustees — is  sure  to  happen.    As- 
suming that  the  grandchildren  as  a  class,  and  they  only,  take 
the  remainder — ^a  question  we  shall  hereafter  consider — ^there 
is  no  difficulty  in  ascertaining  at  any  time  who  are  to  take. 
The  remainder  is  certain  to  vest  at  some  time,  and  a  certain 
definite  class  is  designated  to  take.  Under  these  circumstances 
the  law  presumes  that  the  testator  intended  that  the  remainder 
should  vest  presently.    There  is  a  present  right  of  future  en- 
joyment whenever  the  possession  becomes  vacant;  and  that 
right,  coupled  with  the  fact  that  the  time  for  the  enjoyment 
must  come,  clearly  shows  a  vested  interest. 

Mr.  Jarman's  fourteenth  rule  is  as  follows :  ^*  That  the  rule 
of  construction  cannot  be  strained  to  bring  a  devise  within  the 
rules  of  law ;  but  it  seems  that  where  the  will  admits  of  two 
constructions,  that  is  to  be  preferred  which  will  render  it 
vested."  If  this  remainder  is  vested,  the  statute  against  per- 
petoities  will  not  defeat  it.  Otherwise  it  may.  To  defeat 
this  will  we  are  obliged  to  interpret  two  of  its  provisions,  con- 
cerning which  the  most  that  can  be  said  is  that  they  are  doubt- 
ful and  susceptible  of  a  different  interpretation,  so  as  to  make 
it  invalid.  In  other  words,  we  are  required  to  give  the  bene- 
fit of  all  doubts  to  those  attacking  the  will,  and  that  for  the 
purpose  of  destroying  it ;  which  is  contrary  to  the  rule. 

The  words,  "  I  give,  devise,  and  bequeath,"  import  a  pres- 
et interest  unless  other  provisions  in  the  will  clearly  manifest 
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a  different  intention.  ^^  When  the  will  imports  a  present  in- 
terest in  the  devisee,  it  is  to  be  construed  so  that  any  condition 
in  the  same  shall  be  held  snbseqaent  and  not  precedent." 
(Redfield  on  Wills,  part  2,  p.  685.) 

^^  The  leading  inquiry  upon  which  the  question  of  veating 
or  not  vesting  turns  is,  whether  the  gift  is  immediate  and  the 
time  of  payment  or  of  enjoyment  only  postponed,  or  is  f atore 
and  contingent,  depending  upon  the  beneficiary  arriving  at 
age  or  surviving  some  other  person,  or  the  like."  {EveriU  v. 
EveHU,  29  N.  T.  89.) 

It  cannot  be  denied  that  the  testator  has  used  language  im-^ 
porting  an  immediate  gift  in  point  of  right ;  and  we  fail  to 
discover  in  other  parts  of  the  will  sufficient  indications  of  a 
contrary  intent. 

Another  rule — of  less  weight,  perhaps,  but  still  worthy  of 
notice — is  that  when  the  only  gift  is  in  a  direction  to  pay  at  a 
future  time,  and  the  will  does  not  otherwise  indicate  a  present 
gift,  the  remainder  will  generally  be  regarded  as  contingent. 
But  where  the  terms  of  a  bequest  import  a  gift,  and  oho  a 
direction  to  pay  at  a  subsequent  time,  the  legacy  vests  at  the 
death  of  the  testator  and  not  at  the  time  of  payment.  {Trover 
V.  SoheU,  20  N.  T.  89 ;  Manice  v.  Manice,  48  Id.  308.)  Here 
are  words  importing  a  present  gift,  and  also  a  direction  to  dis- 
tribute at  a  future  time. 

Two  cases  in  the  State  of  New  York  will  serve  to  illustrate 
and  define  this  rule.  One  is  that  of  Warner  v.  Duranty  76  N. 
Y.  138.  In  this  case  the  will  gave  to  the  executor  in  trust 
certain  money,  with  directions  to  pay  to  B.  annually  the  in- 
terest on  $15,000  at  seven  per  cent.,  and  at  the  expiration  of 
five  years  to  pay  over  to  B.  the  principal  sum  of  $15,000. 
B.  died  before  the  time  fixed  for  the  payment  of  the  principal. 
The  question  was  whether  the  legacy  vested  in  B.  during  his 
life.  The  court  say  :  ^^  It  is  a  general  principle  that  when  the 
gift  is  absolute,  and  the  time  of  payment  only  postponed,  time 
not  being  of  the  substance  of  the  gift,  but  relating  only  to  the 
payment,  it  does  not  suspend  the  gift,  but  merely  defers  the 
payment.  This  principle  will  not  act  in  this  case  to  vest  the 
legacy ;  for  the  ^[ft  was  not,  in  the  outset,  to  the  legatee ;  and 
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anotlier  rnle  is  to  be  noticed.  It  is  this :  Where  there  is  no 
gift  bnt  by  a  direction  to  execntors  or  trustees  to  pay  or  divide, 
and  to  pay  at  a  f  ntnre  time,  the  vesting  in  the  beneficiary  will 
not  take  place  until  that  time  arrives.  Here  the  gift  was  at 
first  to  execntors  to  hold  in  trost  for  five  years ;  and  at  the 
expiration  of  that  period  to  pay  over  to  the  legatee.  Bat  this 
role  does  not  act  in  this  case,  for  there  has  been  a  distinction 
grafted  npon  it.  It  is  this :  When  the  gift  is  to  be  severed  t  fi- 
^anier  from  the  general  estate  for  the  benefit  of  the  l^atee, 
and  in  the  meantime  the  interest  thereof  is  to  be  paid  to  him, 
that  is  indicative  of  the  intent  of  the  testator  that  the  l^atee 
shall  at  all  events  have  the  principal,  and  i&  to  wait  only  for 
the  payment  until  the  day  fixed."  And  on  that  ground  it  was 
held  that  the  principal  sum  of  $15,000  was  severed  from  the 
general  estate  and  vested  in  the  legatee  at  the  death  of  the 
testator. 

In  Smith  v.  Eiwarda  (88  K  T.  92),  there  were  no  words 
in  the  will  importing  a  present  gift,  but  the  l^acy  depended 
entirety  npon  a  direction  to  the  executor  to  pay  over  to  the 
legatee  a  legacy  at  a  future  time.  It  was  held  that  the  l^acy 
was  contingent,  and  did  not  vest  until  the  time  of  payment. 
The  court  say :  "  Where  the  only  gift  is  in  the  direction  to 
pay  or  distribute  at  a  future  time,  the  case  is  not  to  be  ranked 
with  those  in  which  the  payment  or  distribution  only  is  de- 
ferred, but  is  one  in  which  time  is  of  the  essence  of  the  gift 
(1  Jarman  on  Wills,  762.)  If  that  rule  is  arbitrary  and  infiex- 
ible,  it  ends  any  further  argument;  for  in  the  present  case 
there  was  no  immediate  gift,  made  in  distinct  terms,  separate 
and  apart  from  the  direction  to  divide  and  distribute.  But 
while  we  have  recognized  the  rale,  it  has  been  with  very  im- 
portant qualifications  and  exceptions  which  properly  limit  its 
force  as  a  standard  of  construction.  In  Manice  v.  Maniee  (43 
N.  Y.  369)  it  was  said  that  when  the  terms  of  a  bequest  im. 
port  a  gift,  and  also  a  direction  to  pay  at  a  subsequent  time, 
the  legacy  vests,  and  will  not  lapse  by  the  death  of  the  legatee 
before  the  time  of  payment  has  arrived.  And  in  Warner  v. 
Durant  (/nspra)  the  general  rule  is  declared  to  have  an  excep- 
tion grafted  upon  it,  that  where  the  gift  is  to  be  severed  in^ 
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stanter  from  the  general  estate  for  the  benefit  of  the  legatee, 
and  in  the  meantime  the  interest  is  to  be  paid  to  him,  that  is 
indicative  of  the  intent  of  the  testator  that  the  legatee  shall  at 
all  events  have  the  principal,  and  is  to  wait  only  for  the  pay- 
ment until  the  day  fixed.  The  doctrine  of  these  cases  confines 
the  role  within  the  limitation  of  its  precise  terms.  It  applies 
only  where,  beyond  the  direction  for  future  distribution,  there 
are  no  words  and  no  provisions  which  import  a  present  or 
vested  gift,  or  indicate  such  an  intent.  It  does  not  control 
where  the  language  of  the  will,  while  not  expressly  saying  ^  I 
give  and  bequeath,'  does  yet  plainly  import  a  present  gifl  in- 
tended to  vest  immediately  without  reference  to  the  clause  of 
distribution. '^ 

Smith  V.  Edwardi  was  quoted  approvingly  by  this  court 
in  Wheeler  v.  FeUowee  (52  Oonn.  238) ;  and  it  is  an  authority 
which  supports  that  decision  as  well  as  this,  for  an  examination 
of  the  whole  will  in  Wheder  v.  FeUowea  reveals  this  fact,  that 
the  gift  over,  which  was  held  to  be  void,  was  found  only  in  the 
direction  to  pay  or  divide  at  a  future  time.  The  question 
whether  other  provisions  of  the  will  indicated  a  present  gift, 
and  t\)e  question  whether  the  remainder  was  vested  or  contin- 
gent, were  not  made  and  were  not  considered  by  the  court. 
It  was  assumed  by  the  counsel  and  the  court  that  the  remain- 
der was  contingent. 

Bnt  we  do  not  propose  to  decide  this  question  wholly  or 
principally  upon  legal  and  artificial  rules.  Those  rules  should 
never  control  the  intention  of  the  testator ;  they  should  only 
be  used  as  aids  in  discovering  that  intention.  In  this  as  in 
other  cases  we  should  rely  mainly  on  the  language  of  the  will 
itself.  In  doing  so  we  must  consider  the  terms  of  the  whole 
will,  having  due  regard  to  the  condition  and  circumstances  of 
the  testator.  It  is  to  be  observed  that  it  is  drawn  with  great 
care  and  technical  accuracy. 

Taking  the  whole  will  together,  we  think  it  is  reasonably 
certain  that  the  testator  intended  that  his  estate  should  vest  in 
right,  at  once,  in  his  grandchildren. 

His  general  scheme  is  clear.  In  the  first  place  he  made 
ample  provision  for  his  widow ;  in  the  second  place  he  made 
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reasonable  provision  for  his  children  ;  and  in  the  third  place 
he  gave  most  of  his  property  nitimately  to  his  grandchildren. 
Secondary  and  incidental  intentions  may  also  be  noticed.  As 
to  the  great  bnlk  of  his  property,  he  intended  to  pass  by  his 
children — that  they  should  not  have  the  absolute  ownership  of 
it  He  also  intended  to  keep  it  together,  and  have  it  accnmn- 
late  as  long  as  the  rules  of  law  would  allow.  Perhaps  he  was 
ambitious  to  live  in  his  estate  long  after  his  death,  and  that 
the  estate,  when  finally  distributed,  should  be  a  very  large  one. 
Whether  these  purposes  were  wise  or  not  it  is  not  for  us  to 
say. 

His  disposition  of  his  property  seems  to  be  an  impartial 
one.  But  principally  and  prominently  it  appears  that  his 
grandchildren  were  the  preferred  objects  of  his  bounty.  His 
intention  that  they  should  ultimately  receive  by  far  the  larger 
portion  of  his  property  is  nnmistakable.  That  is  one  of  the 
leading  features  of  the  will.  Now,  as  a  vested  interest  is  bet- 
ter than  a  contingent  one,  it  will  not  be  presumed  that  he  in- 
tended the  latter,  especially  as  no  one  is  benefited  by  it ;  and 
if  he  did  so  intend,  it  threatens  the  practical  destruction  of  the 
will.  Every  presumption  is  in  favor  of  a  vested  interest ;  not 
only  so,  but  the  inference  to  be  drawn  from  the  manifest  in- 
tention of  the  will  points  strongly  to  that  conclusion. 
Let  ns  now  examine  the  will  more  in  detail. 
In  the  third  article  he  gives,  npon  the  death  of  his  wife,  to 
each  of  his  surviving  children,  five  pictures,  and  his  silverware 
and  plate,  and  prescribes  the  method  of  distribution.  His 
language  is :  ^'  Upon  the  death  of  my  said  wife  I  give  and  be- 
queath to  each  of  my  three  surviving  children,"  &c.  Of 
course  no  question  of  perpetuity  can  arise  in  respect  to  these 
bequests ;  bnt  the  question  whether  the  children  took  a  vested 
or  contingent  interest  is  a  pertinent  one.  That  they  took  a 
vested  interest  will  hardly  be  doubted.  The  use  of  the  pic- 
tures and  silverware  is  given  to  the  widow  during  life.  The 
title  to  the  remainder  meanwhile  is  in  no  one  unless  it  is  in 
the  children.  It  is  no  part  of  the  trust  estate,  because  it  is  to 
he  distributed,  in  all  human  probability,  long  before  the  trust 
will  terminate.    As  the  title  must  vest  in  some  one,  and  as  the 
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children  are  ultimately  to  have  it,  the  law  vests  it  at  once  in 
them. 

The  condition  here  implied  is  dearly  a  condition  snbee- 
qaent.  Surviving  the  widow  is  not  the  condition  on  which 
the  estate  vests,  bat  death  dnring  her  lifetime  is  the  condition 
on  which  it  divests. 

Now,  the  language  of  the  devises  and  bequests  in  the  fifth 
article  is  similar  to,  and  substantially  identical  with,  the  lan- 
guage in  the  third  article,  and  mast  receive  the  same  constmo- 
tion.  If  one  gives  a  contingent  estate,  the  other  does ;  if  one 
gives  a  vested  interest,  both  do. 

The  fact  that  the  net  income,  subject  to  the  annuities,  for 
ten  years^  and  one  third  of  it  afterwards,  is  ultimately  given 
to  those  who  take  the  remainder,  is  some  evidence  that  the 
testator  intended  a  present  interest,  in  analogy  to  the  principle 
of  those  cases  which  hold  that  payment  of  the  income  to  the 
remainderman  daring  the  prior  estate,  indicates  an  intention 
to  vest  the  remainder. 

But  aside  from  all  collateral  and  indirect  considerations, 
the  language  of  the  fifth  article,  when  properly  interpreted, 
gives  a  vested  interest  *^  At  the  decease  of  the  last  survivor 
of  my  said  children,  if  my  said  wife  shall  not  then  be  living, 
but  if  living,  then  upon  her  death,  this  trust  shall  cease ;  and 
I  give,  devise,  and  bequeath  all  the  estate  which  shall  then  be 
held  in  trust  under  this  will,  to  my  grandchildren  who  shall 
then  be  living,"  &c 

The  grammatical  as  well  as  the  legal  import  of  the  words, 
<<  I  give,  devise,  and  bequeath,"  gives  a  vested  interest.  The 
death  of  the  last  survivor  of  the  trustees  refers  not  to  the  time 
of  vesting  but  to  the  time  for  the  trust  to  cease.  The  words 
are  not  to  be  carried  over  so  as  to  qualify  the  words  of  the 
gift.  They  are  not  repeated  in  connection  with  the  gift,  nor 
even  referred  to  by  the  use  of  the  adverb  theuj  as  they  might 
have  been — "  I  tJien  give,  devise,"  Ac. — ^but  all  reference  to 
them  is  omitted,  the  sentence  is  complete,  and  it  conveys  to 
the  professional  mind  a  distinct  and  unequivocal  legal  meaning, 
a  present  gift.    Time  is  in  no  sense  attached  to  its  substance. 

Later  in  the  sentence  the  word  then  is  used— *^^  all  the  es- 
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tate  which  shall  then  he  held  in  truBt.''  Bat  it  is  there  need 
for  the  purpose,  not  of  indicating  the  time  when  the  estate  is 
to  vest,  bnt  for  the  purpose  of  pointing  ont  the  snbject  of  the 
gift.  The  amount  of  the  trust  property  is  constantly  increas- 
ing, and  the  nature  and  kind  of  property  are  liable  to  frequent 
changes.  The  design  was  to  give  now  the  property  which 
may  thm  exist. 

Such  changes  and  accumulations  do  not  affect  the  cotymSj 
80  as  to  prevent  the  remainder  from  vesting.  They  are  fre- 
quently, we  may  say  generally,  incident  to  trust  estafes,  but 
they  do  not  affect  the  title  of  the  remainder. 

The  word  "  then  "  is  again  used  in  this  connection :  **  to 
my  grandchildren  who  shall  then  be  living."  It  is  here  used 
to  point  out  the  persons  who  are  to  take  and  not  to  indicate 
the  time  when  the  estate  is  to  vest. 

Bat  it  is  said  that  the  persons  who  are  to  take  are  the 
grandchildren  then  living,  and  that  until  that  time  arrives 
there  is  necessarily  an  uncertainty  as  to  the  legatees ;  and  that 
this  uncertainty  makes  the  gift  contingent.  There  wonld  be 
more  force  in  this  reasoning  if  the  testator's  intent  is  to  be  in- 
ferred from  this  sentence  alone.  But  the  testator  was  careful 
to  explain  his  meaning,  for  he  adds :  ^'  But  if  any  grandchild 
of  mine  shall  have  died  leaving  a  child  or  children  surviving 
at  the  expiration  of  said  trust,  such  child  or  children  shall  take 
the  ahare  that  his,  her,  or  their  parent  would  have  been  en- 
titled to  if  living."  And  then  follows  a  provision  in  favor  of 
the  widow,  if  a  grandchild  died  leaving  a  widow  and  no  chil- 
dren. 

Taking  the  whole  article  together,  it  is  apparent  that  the 
testator  intended  that  an  interest  should  vest  in  each  grand- 
child, and  that  the  distribution  should  be  on  that  theory. 

But  it  is  insisted  that  if  the  interest  vested  it  would  descend 
hj  the  statute  of  distribntion  to  the  widows  and  children,  so  ' 
that  there  was  no  occasion  for  the  testator  to  provide  for  it ; 
and  that  the  fact  that  he  did  so  is  an  indication  that  the  estate 
does  not  vest.  There  is  little  force  in  this  argument,  for  it 
frequently  happens  that  property  is  disposed  of  in  wills  accord- 
ing to  the  statute.    Besides,  in  this  case  the  statate  is  not  pre- 

voL.  v.-a 
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ciselj  fonowed ;  for  if  there  are  children  the  widow  is  ezdad- 
ed ;  and  if  there  ia  a  widow  and  no  children,  she  takes  one 
third  instead  of  one  half,  as  she  wonld  by  statute. 

By  **mj  grandchildren  then  living"  the  testator  evidently 
had  in  mind  after-bom  grandchildren.  His  reasoning  was  this 
— I  desire  to  give  this  property  to  iny  grandchildren ;  bnt  if  I 
say  sOy  and  say  no  more,  it  may  be  claimed  that  only  those  now 
living  will  take,  fint  I  do  not  mean  that,  and  so  for  the  pur- 
pose of  including  after-bom  grandchildren  I  will  give  it  to 
those  ^hen  living.  He  then  discovers  that  the  children  of 
deceased  grandchildren  are  ezdnded,  and  makes  separate  pro- 
vision for  tbem. 

Thus  it  seems  quite  clear  to  ns  that  the  estate  vested  in  the 
grandchildren  as  a  class,  opening  to  take  in  those  subsequently 
bom.  Each  grandchild  then  living,  and  each  grandchild  sub- 
sequently bom,  as  he  came  into  being,  took  an  interest  in  the 
estate  and  a  right  to  share  in  its  distribution.  That  right  and 
that  interest  can  only  be  defeated  by  his  decease  during  the 
continuance  of  the  trast,  leaving  no  widow  and  no  children ; 
and  that  is  clearly  a  condition  subsequent. 

We  cannot  assent  to  the  views  urged  by  the  counsel  for  the 
children,  that  there  is  but  one  class  to  take  ander  the  final  dis- 
tribution, and  that  that  class  is  composed  of  grandchildren  then 
living  and  children  and  widows  of  deceased  grandchildren. 
Assuming  all  the  provisions  of  the  will  to  be  operative,  the 
grandchildren  take  equal  shares  ^mt  capita;  all  the  children  of 
a  deceased  grandchild,  no  matter  how  many,  take  bnt  one  share 
per  stirpes;  while  each  widow  is  entitled  only  to  the  fraction 
of  a  share.  We  are  unable  to  comprehend  how  all  these  lega- 
tees, of  different  grades,  and  taking  as  they  do  in  different  pro- 
portions, can  be  regarded  as  a  single  class.  They  are  such  only 
in  one  sense — ihey  constitute  all  the  beneficiaries.  But  that  is 
not  what  is  meant  by  a  class  gift  Ordinarily,  a  class  is  where 
several  persons  answering  the  same  description  sustain  the 
same  relation  to  the  legacy. 

In  this  ease  the  whole  property  is  given  to  the  grandchil- 
dren.   One  word  describes  them  all.    Each  takes  one  equal 
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sbaie  in  the  property;  each  takes  originally,  and  not  by  way 
of  sabfititntion  or  derivatively ;  and  each  takes  absolntely. 

On  the  contrary,  the  children  of  a  deceased  grandchild  are 
to  take  contingently ;  they  take  derivatively  and  not  primarily ; 
they  represent  a  deceased  grandchild,  and  together  take  but 
one  share ;  they  do  not  answer  the  same  description ;  and  their 
relations  to  the  legacy  are  entirely  different.  So  also  with  the 
widows ;  with  this  farther  suggestion,  that  they  take  severally 
and  not  collectively. 

It  seems  to  as  that  the  first  and  primary  class  consists  of 
grandchildren  only.  If  all  shoald  live  until  the  expiration  of 
the  trust,  as  is  possible,  they  will  take  the  whole  estate,  and 
great-grandchildren  and  widows  will  be  excluded.  Clearly, 
then,  all  cannot  be  embraced  in  one  class.  Contingently 
great-grandchildren  may  take,  but  as  they  take  j9tfr  stirpes,  they 
cannot  take  as  one  class.  There  must  be  as  many  classes  as 
there  are  deceased  grandchildren  leaving  children.  Each  class 
takes,  not  directly  from  the  original  property,  but  from  a  sev- 
ered portion  thereof.  Each  class  therefore  is  distinct  from  and 
independent  of  the  others. 

The  widows  cannot  be  regarded  as  a  class  at  all,  as  teach 
takes  independently  of  the  others.  They,  too,  do  not  take 
from  the  general  legacy,  the  whole  trust  property,  but  each 
shares  in  a  portion  of  it  after  it  has  been  severed  from  the 
common  fund.  The  share  of  each  grandchild  is  distinct  from 
the  others,  and  becomes  the  subject  of  another  division.  Each 
widow  is  only  interested  in  one  share ;  she  is  a  stranger  to  the 
others.  And  so  the  widows  and  great-grandchildren  are  to 
share,  not  in  the  original  distribution,  but  in  a  sub-distribu- 
tion. 

It  would  seem  to  follow  from  these  considerations  that  each 
daag  of  great-grandchildren  must  stand  by  itself,  and  that  the 
gift  to  it  may  or  may  not  be  void  under  the  statute  against 
perpetuities;  a  question  we  refrain  from  deciding.  Inasmuch 
as  that  question  has  not  been  fully  discussed,  we  think  best  to 
leave  it  to  be  determined  hereafter.  We  apprehend,  however, 
that  it  is  not  a  question  of  very  great  practical  importance,  be 
cause  the  interest  being  vested  in  the  grandchildren,  their 
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children  and  widows  will  take  under  the  statute  of  distribu- 
tion ;  and  that  may  be  quite  as  well  for  all  concerned. 

We  also  deem  it  inexpedient  to  consider  whether  this  wiU, 
or  any  part  of  it,  is  iooperatiye  under  the  statute  of  New 
York.  That  is  a  question  which  mast  ultimately  be  deter- 
mined by  the  courts  of  that  State. 

Another  question  is,  whether  in  case  of  the  death  of  a 
child  of  the  testator  at  any  time  within  the  period  of  ten 
years,  the  annuity  of  five  thousand  dollars  given  to  such 
child  wonld  be  payable  to  that  child's  legal  representatives 
or  heirs  for  the  remainder  of  the  ten  years,  and  if  so,  to  what 
representatives  t 

The  language  of  the  second  clause  of  the  fourth  article, 
construed  by  itself,  would  seem  to  require  a  negative  answer; 
but  taking  it  in  connection  with  the  other  parts  of  the  will,  we 
think  the  answer  would  be  in  the  affirmative.  A  leading  fea- 
ture of  the  will  is  equality  or  impartiality.  The  testator's 
scheme  studiously  provides  for  equality  among  the  children, 
and  also  among  the  grandchildren.  If  a  child  dies,  leaving 
children,  that  equality  will  be  seriously  impaired  unless  the 
annuity  is  continued  to  his  heirs. 

The  children  of  a  deceased  child  are  expressly  put  in  the 
place  of  their  parent  in  respect  to  two  thirds  of  the  net  in- 
come after  the  expiration  of  the  ten  years.  It  would  be 
strange  if  he  intended  that  they  should  be  upon  a  different 
footing  for  the  time  that  might  elapse  between  the  death  of  a 
child  and  the  expiration  of  the  ten  years  in  respect  to  the  an- 
nuity. 

Again :  The  testator,  in  providing  for  the  accumulation  of 
the  net  income,  has  taken  pains  to  say  that  all  the  annuities 
shall  first  be  paid  from  it  That  is  some  indication  that  he 
intended  that  all  the  annuities  should  be  paid  for  the  whole 
period  of  ten  years. 

These  annuities  are  manifestly  given  for  present  mainte- 
nance. We  cannot  presume  that  the  testator  would  have  delib- 
emtelj  cut  off  the  family  of  a  child  from  all  participation  in 
the  estate  upon  the  child's  death.  He  has  not  done  so  express* 
ly,  and  we  are  not  disposed  to  do  so  by  implication. 
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We  think  it  may  fairly  be  inferred  from  the  general  tenor 
of  the  will,  considering  all  its  provisions  in  the  light  of  the 
attending  cirenmstances,  that  the  testator  intended  that  the 
annnity  shonld  be  continned  to  the  heirs  of  a  deceased  child  ; 
and  it  seems  to  follow  logically  that  it  shonld  be  paid  as  long 
as  the  tmst  continnes. 

The  gift  of  two  thirds  of  the  net  income  to  each  child  is  in 
addition  to  the  annuity.  The  legacies  are  distinct,  differing 
in  character  and  amount,  and  both  are  given  without  qualifi- 
cation. Had  it  been  intended  that  the  latter  should  be  substi- 
tuted for  the  former^  the  testator  would  have  said  so.  Instead 
of  that,  he  has  expressly  provided  that  the  former,  the  annu- 
ity, shall  b€  for  life,  and  we  fail  to  discover  any  indications  of 
an  intention  that  it  shall  cease  at  the  end  of  ten  years.  Two 
different  legacies  will  be  presumed  to  be  cumulative  in  the 
absence  of  any  direction  to  the  contrary. 

The  term,  "  legal  representatives,"  in  the  fourth  clause  of 
the  fourth  article,  is  not  to  be  taken  in  a  technical  sense.  It 
was  obviously  the  intention  of  the  testator  to  provide  for  the 
family  of  the  deceased  child.  That  intention  will  be  best 
effectuated  by  construing  the  words  as  meaning  the  heirs  and 
widow — they  being  the  ones  to  take  under  the  statute  of  dis- 
tribution. Both  parties  substantially  agree  in  that  construc- 
tion, and  the  will  seems  to  justify  it. 

In  respect  to  the  last  three  points  considered,  the  wiU  leav- 
ing each  of  them  somewhat  in  doubt,  we  have  endeavored  to 
follow,  as  nearly  as  may  be,  the  statute  of  distribution,  believ- 
ing that  the  will  will  bear  that  interpretation  as  well  or  better 
than  any  other,  and  that  it  will  make  the  will  more  harmo- 
nious and  consistent  as  a  whole. 

The  Superior  Court  is  advised  as  follows : 

1.  That  the  grandchildren  take  a  vested  interest  in  the  re- 
mainder of  the  trust  property ;  and  that  they  take  as  a  class, 
opening  to  let  in  after-bom  grandchildren,  and  in  case  of  the 
death  of  any  one  before  distribution  without  children  and 
leaving  no  widow,  his  title  divests.  Conseqnently  no  part  of 
the  estate  is  intestate  by  reason  of  the  statute  against  perpetu- 
ities. 


118  AICERICAK  PBOBATB  REPORTS. 

2.  We  deem  it  nnneoeasaiy  now  to  determine  whether 
great-grandchildren  and  the  widows  of  grandchildren  in  any 
given  case  can  take  under  the  will. 

3.  We  also  deem  it  inexpedient  to  consider  whether  any 
part  of  the  will  is  rendered  inoperative  by  the  laws  of  New 
York. 

4.  The  annuity  to  children  is  payable  to  the  family  of  a 
deceased  child  during  the  continuance  of  the  trust. 

5.  The  gift  of  two  thirds  of  the  net  income  after  the  first 
ten  years  is  cumulative. 

6.  By  '^  legal  representatives "  is  meant  those  who  would 
take  under  the  statute  of  distribution. 

In  this  opinion  Gbaitoeb  and  Stoddard,  JJ.,  concurred. 

Pabk,  0.  J.  (dissenting).  I  cannot  concur  in  the  views 
expressed  by  the  majority  of  the  court  in  regard  to  the  dispo- 
sition of  the  principal  of  the  estate  contained  in  the  fifth 
clause  of  the  will  in  question.  The  majority  hold  that  the 
principal  vested  by  right  in  the  grandchildren  of  the  testator, 
as  a  class,  at  the  time  of  the  testator's  death. 

I  think  no  estate  in  the  principal  could  vest  by  the  terms 
of  the  will  before  the  death  of  the  last  survivor  of  the  testa- 
tor's children,  and,  if  Mrs.  Famam  should  then  be  living,  not 
before  her  death. 

Although  the  testator  had  nearly  two  million  dollars  of 
property  to  bequeath  to  his  wife,  children,  and  grandchildren, 
still,  not  contented  with  dividing  this  enormous  estate  among 
them,  he  conceived  and  cherished  the  scheme  of  doubling  the 
amount  before  any  disposition  of  the  principal  should  be 
made.  This  he  sought  to  accomplish  after  his  death  by  add- 
ing to  the  principal  of  his  estate  a  large  proportion  of  its  year- 
ly income  till  the  death  of  the  last  survivor  of  his  wife  and 
children. 

The  testator  was  in  the  seventy-ninth  year  of  his  age  when 
the  will  was  made.  He  had  five  children  then  living,  the 
eldest  of  whom  was  forty-one,  and  the  youngest  twenty-nine. 
It  was  highly  probable,  almost  certain,  that  some  one  of  them 
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would  live  to  be  as  old  as  himself — woold  live  at  least  forty 
years  after  his  death. 

Sneh  being  the  case,  the  testator  must  have  expected  that 
his  great  estate  woold,  and  therefore  intended  that  it  shoold, 
aecnmnlate  forty  years  at  least  before  the  time  would  arrive 
for  the  termination  of  the  trust,  and  before  the  words  "  I  give^ 
devise,  and  bequeath  all  the  estate  which  shall  then  be  held  in 
trust  under  this  will  to  my  grandchildren  who  shall  then  be 
Hving,"  would  take  effect. 

I  am  wholly  unable  to  see  how  it  is  possible  for  these 
words  to  convey,  at  the  death  of  the  testator,  the  beneficial 
interest  in  the  principal  of  the  estate,  as  the  majority  of  the 
court  hold.  It  seems  to  me  the  testator  labored  to  make  it 
dear,  beyond  the  possibility  of  a  doubt,  that  the  time  when 
the  bequest  would  take  effect  was  when  the  trust  should  ter 
raiuate  at  the  death  of  the  last  survivor  of  his  wife  and  chil- 
dren«  Up  to  this  time  he  had  devised  and  bequeathed  the 
1^1  estate  in  fee  simple  to  his  trustees  by  a  previous  clause 
in  the  will,  and  now,  on  the  death  of  "  the  last  survivor,"  &c., 
he  declares  that  the  legal  estate  in  fee  simple  which  he  had 
transferred  to  the  trustees  shall  terminate,  and  then  he  devises 
and  bequeaths  the  entire  estate,  legal  and  equitable,  in  fee 
ample  to  his  graDdcfaildren  who  shall  then  be  living,  &q. 

For  greater  precision,  and  seemingly  to  put  the  matter 
beyond  all  doubt,  he  repeats  the  word  theuy  or  its  equivalent,  a 
number  of  times.  "At  the  decease,  &c.,  this  trust  shall 
cease;"  ^^at  the  decease,  &c.,  I  give.'^  The  word  andy  be- 
tween cease  and  gwe^  is  used  to  supply  the  words  "at  the 
decease,"  &o^  and  save  a  repetition  of  them.  "  And  "  always 
signifies  an  addition  to  what  precedes.  The  testator  says: 
'^At  the  decease  of  the  last  survivor,  &c«,  this  trust  shall 
cease."  But  this  is  not  all  that  Aall  then  take  place.  The 
testator  goes  on  to  say  "  and  "  (that  is,  in  addition  to  my  put- 
ting an  end  to  the  trust),  "  I  give,"  &c.  Hence,  if  we  supply 
in  words  all  that  is  understood  by  the  word  "  then  "  and  its 
equivalent,  we  shall  have  in  the  sentence  expressing  the  gift 
the  following :  "  At  the  decease,  &c.,  this  trust  shall  cease ; 
at  the  decease,  &c.y  I  give  all  the  estate,  which  at  the  decease, 
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&e.j  shall  be  held  in  tnut  under  this  will,  to  my  grandchildren 
who  shall,  at  the  decease,  &c.,  be  living." 

And  further,  by  the  terms  of  the  will,  manifestly  the  legal 
estate  in  the  trustees  did  not  pass,  and  could  not  have  passed, 
to  the  grandchildren  on  the  death  of  the  testator.  This  is 
conceded.  And  it  must  further  be  conceded  that  on  '^the 
death  of  the  last  survivor,"  &c.,  it  will,  for  the  first  time,  pass 
to  the  grandchildren  then  living,  by  the  words  '^I  give, 
devise,  and  bequeath."  These  are  the  only  words  in  the  will 
that  make  any  disposition  of  the  principal  estate  to  the  grand- 
children. And  here  they  carry  the  entire  estate  in  fee  simple 
to  such  of  the  grandchildren  as  shall  then  be  living,  and  to  the 
living  issue  of  those  who  shall  then  be  dead.  Is  it  possible 
that  these  words  had  the  effect  to  transfer  the  equitable  Inter- 
est in  the  principal  estate  to  the  grandchildren  on  the  death  of 
the  testator,  when  here,  forty  or  fifty  years  afterwards,  the 
same  estate  is  clearly  and  unmistakably  transferred  to  them, 
together  with  the  legal  estate  f 

Again,  the  testator,  in  the  fifth  clause  of  the  will,  places 
himself  at  the  death-bed  of  the  last  survivor  of  his  wife  and 
children,  and  upon  his  or  her  death  declares  that  all  the  object 
he  had  in  view  in  trusteeing  his  property,  in  order  that  he 
might  transmit  to  his  descendants  an  enormous  estate,  has  now 
been  accomplished.  He  has  no  more  need  of  trustees,  and 
therefore  he  says,  ^^  the  trust  shall  cease,  and  I  give,  devise^ 
and  beqneath  all  the  estate"  now  held  by  the  trustees  to  my 
grandchildren  now  living,  "  and  to  their  heirs  forever."  He 
at  that  time,  in  legal  contemplation,  uttered  the  words  of  gift. 
Again,  the  article  we  are  considering  goes  on  to  say :  ^^  But 
if  any  grandchild  of  mine  shall  have  died,  leaving  a  child  or 
children  surviving  at  the  expiration  of  said  trust,  such  child 
or  children  shall  take  the  share  that  his,  her,  or  their  parent 
would  have  been  entitled  to  if  living." 

"  Would  have  been  entitled  to  if  living"  presupposes  that 
his,  her,  or  their  parent  had  never  been  entitled  to  the  share^ 
owing  to  his  death  before  the  time  when  the  shares  are  given 
by  the  will.  These  words  show  clearly  that  the  testator  never 
supposed  that  he  had  given  to  his  grandchildren  a  vested 
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interest  in  his  estate  which  would  take  effect  at  the  time  of 
his  death.  And,  indeed,  so  to  do  might  be  ruinous  to  the 
scheme  the  testator  had  in  view  in  trusteeing  his  property, 
vhich  was,  as  we  have  seen,  to  transmit  to  his  descendants  a 
vast  estate.  A  vested  interest  in  the  grandchildren  could  be 
alienated  or  attached  for  debt,  and  it  might  be  that  when  the 
vast  estate,  with  all  its  accumulations  for  many  years,  should 
be  ready  for  distribution  in  the  far  future,  strangers  to  the 
blood  of  the  testator  might  come  in  and  claim  it.  The  testa- 
tor had  fourteen  grandchildren  living  at  the  time  of  his  death, 
the  eldest  of  whom  was  but  eleven  years  of  age.  During  the 
forty  or  fifty  years  that  the  trusteeship  in  all  probability  would 
have  to  continue,  their  number  would  be  doubled  or  trebled, 
while  death  in  the  meantime  would  remove  some  of  them, 
and  they  would  wait  with  great  impatience  for  the  time  to 
arrive  when  they  should  come  into  possession  of  their  estates ; 
and  many  of  them  would  become  discouraged  and  sell  their 
interests  at  any  price  for  ready  money,  preferring  to  do  so 
rather  than  wait  till  old  age  to  get  more,  and  in  the  mean 
time  run  their  chances  of  dying  and  getting  nothing.  It 
would  seem  therefore  that,  to  carry  out  the  scheme  of  the 
testator  to  a  successful  termination,  it  was  necessary  to  give 
to  the  grandchildren  only  a  contingent  interest,  incapable  of 
vesting.  This  the  testator  must  have  known,  and  in  the  mak- 
ing of  his  will  acted  with  reference  to  it  accordingly. 

Bat  it  seems  to  me  dear,  from  the  language  of  the  bequest, 
that  the  interests  of  the  grandchildren  in  the  principal  estate 
of  the  testator  are  merely  contingent.  Their  interests  depend 
altogether  upon  the  uncertain  event  of  their  being  alive  at  the 
death  of  the  last  survivor.  The  gift  is  only  to  grandchildren 
then  living.  To  be  then  living  is  essential  to  the  right  to 
receive  any  of  the  estate.  It  is  a  condition  precedent.  It 
distinguishes  the  grandchildren  who  will  take  from  those  who 
will  not  take.  As  well  might  a  child  of  A.  claim  a  bequest 
made  to  a  child  of  B.,  as  for  a  grandchild  to  claim  under  this  be- 
quest who  was  not  then  living.  If  the  testator  had  said  :  "At 
the  death  of  the  last  survivor  of  my  wife  and  children  I  give, 
devise,  and  bequeath  all  my  estate  to  my  grandchildren,''  and 
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had  stopped  there,  then,  inasmuch  as  the  description  would 
apply  to  all  the  grandchildren,  and  the  event  on  the  happening 
of  which  they  were  to  take  was  certain  to  occur  at  some  time,  it 
might  be  said  that  the  grandchildren  took  vested  interests  in  the 
principal  estate  at  the  death  of  the  testator.  The  distinction 
between  a  vested  and  contingent  interest  is  this.  If  the  event 
is  certain  to  happen  on  which  the  interest  is  made  to  depend, 
and  the  taker  is  certain,  the  interest  is  vested.  But  if  the 
event  is  uncertain  ever  to  occur,  or  the  person  to  take  is  un- 
certain, then  in  either  case  the  interest  is  contingent.  This 
distinction  is  clearly  stated  in  Alfred  v.  Markg,  49  Conn. 
478. 

It  seems  to  me  that  here  lies  the  error  in  the  opinion 
given  by  the  majority  of  the  court  They  treat  the  case  as 
though  there  was  no  uncertainty  in  the  persons  to  take, 
whereas  the  will  leaves  it  wholly  uncertain  who  will  take  the 
estate  at  the  death  of  the  last  survivor,  &c 

The  fifth  clause  of  the  will  provides  as  follows  with  regard 
to  the  children  of  the  grandchildren :  ^^  If  any  grandchild  of 
mine  shall  have  died  leaving  a  child  or  children  surviving  at  the 
expiration  of  said  trust,  such  child  or  children  shall  take  the 
share  that  his,  her,  or  their  parent  would  have  been  entitled 
to  if  living."  Here  the  will  gives  the  share  that  would  have 
come  to  the  deceased  parent,  had  he  been  living  at  the  death 
of  the  last  survivor,  &c.,  directly  to  the  child  or  children  of 
such  parent.  The  child  or  children  take  as  purchasers,  as 
much  so  as  though  they  were  the  child  or  children  of  stran- 
gers. The  phrase,  ^'such  child  or  children  shall  take  the 
share  that  his,  her,  or  their  parent  would  have  been  entitled  to 
if  living,"  was  used  merely  as  descriptive  of  the  interest  they 
would  take  directly  from  the  will  as  purchasers.  They  inher- 
it nothing  from  their  parent.  He  had  nothing  for  them  to 
inherit.  This  position  does  not  admit  of  a  question.  Now, 
let  us  take  the  case  of  one  grandchild,  which  will  illustrate 
many  cases  that  may  occur.  A.  was  born  not  long  after  the 
death  of  the  testator.  He  grows  up,  marries,  and  has  a  child, 
B.  B.  grows  up,  marries,  and  has  a  child,  C.  Thus,  three 
generations  come  into  being  after  the  death  of  the  testator  and 
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before  the  death  of  the  laat  snrvivor,  &c.  Thej  are  all  living. 
Who  can  tell  to  which  of  them  the  bequest  will  carry  a  por- 
tion of  the  principal  estate,  if  eventually  it  will  carry  any  to 
either  of  them  t  Manifestly  it  is  all  uncertain  by  the  terms  of 
the  will  whether  either  of  them  will  take ;  mnch  more  which 
of  them,  if  either.  If  A.  happens  to  be  alive  at  the  death  of 
the  last  survivor,  &c.,  he  will  take.  If  A.  is  not  then  alive, 
bat  B.  is,  B.  will  take.  If  A.  and  B.  are  both  dead,  but  0.  is 
then  living,  0.  will  take.  If  all  are  then  dead,  none  will  take. 
It  is  the  uncertainty  of  the  taker  that  makes  the  interest  in 
the  grandchildren  merely  contingent — contingent  from  the 
death  of  the  testator  to  the  death  of  the  last  survivor,  &c., 
when  it  will  become  vested  in  parties  uuascertainable  before 
the  time  arrives. 

It  seems  to  me  that  this  view  of  the  case  is  fully  supported 
by  the  authorities  in  this  State  and  elsewhere.  In  the  case  of 
A^red  v.  JUarka  (49  Conn.  473),  a  devise  was  made  to  K.  in 
fee,  coupled  with  a  proviso  that  if  he  should  die  without  chil- 
dren a  portion  of  the  property  should  go  to  the  heirs  of  W. 
It  was  held  that  the  heirs  of  W.  took  only  a  contingent  inter- 
est. In  the  case  of  Bristol  v.  Atwater  (50  Conn.  404),  an 
estate  was  left  in  trust  for  Mrs.  Denman,  remainder  to  her 
children  in  fee;  but  if  she  should  leave  no  children,  then  the 
estate  was  given  to  the  other  children  of  the  testator  in  equal 
Bhares,  or  to  their  issue,  the  children  of  such  as  were  deceased, 
whether  of  children  or  grandchildren,  to  take  the  share  which 
their  deceased  parent  would  have  had.  It  was  held  that  the 
interest  in  the  other  children  of  the  testator  was  contingent 
till  the  death  of  Mrs.  Denman.  This  case  seems  decisive  of 
the  one  in  question. 

In  the  case  of  Wheeler  v.  FeUauoes  (53  Conn.  388),  the 
testator  gave  his  property  to  executors  in  trust  for  the  pay- 
ment of  the  income  to  his  children  during  their  lives,  and 
when  the  youngest  of  the  testator's  grandchildren  should 
arrive  at  the  age  of  eighteen  years,  the  principal  of  the  trust 
estate  was  to  be  divided  in  fee  equally  among  the  grandchil- 
dren^ ^'  and  if  any  of  them  shall  have  deceased,  leaving  chil- 
dren or  other  descendants,  then  such  children  or  other  descen- 
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dantB  shall  take  the  share  that  wonld  have  belonged  to  hie  or 
her  deceased  parent  or  ancestor,  had  he  or  she  then  been  liv- 
ing." The  coart  held  that  the  interest  in  the  grandchildren  or 
other  descendants  was  contingent  till  the  youngest  grandchild 
should  arrive  at  eighteen  years  of  age.  This  case  is  strikingly 
like  the  one  nnder  consideration. 

In  the  case  of  Brovon  v.  WiUiams  (6  R.  1. 809),  the  devise 
was  to  trustees  for  the  nse  of  the  testator's  daughter  M.  for 
life,  remainder  to  her  issue,  and  if  she  died  leaving  no  issue, 
then  as  follows :  "  I  give  and  devise  the  aforesaid  described 
lands  and  premises  to  the  children  of  my  daughter  A.,  not 
only  those  who  are  now  bom  but  also  those  that  may  be  bom, 
to  be  equally  divided  between  them,  share  and  share  alike,  or 
to  the  issue  of  deceased  children  that  shall  be  alive  at  the  time 
of  my  daughter  M.'s  decease ;  the  children  of  a  deceased  child 
to  take  the  same  share  their  parent,  if  living,  would  have  taken, 
the  which  I  do  hereby  give  to  them,  their  heirs  and  assigns 
forever.''  The  court  held  that  the  interest  of  the  children  of 
A.  and  their  issue  was  contingent  till  the  death  of  M.  This 
case  is  another  strikingly  like  the  one  in  question. 

In  the  case  of  Thomson  v.  Ludington  (104  Mass.  193),  a 
testator  by  will  gave  his  estate  to  his  widow  during  her  life  or 
widowhood,  and  at  her  decease  or  marriage  to  such  of  his 
children  as  should  then  be  living,  share  and  share  alike,  to 
them  and  their  heirs  forever.  One  of  the  daughters  of  the 
testator  survived  him,  but  died  before  the  death  or  marriage 
of  the  widow,  leaving  a  son  born  in  the  lifetime  of  the  testa- 
tor. The  court  held  that  the  deceased  daughter  of  the  testator 
had  only  a  contingent  interest  that  could  not  be  inherited  by 
the  son. 

In  the  case  of  HaU  v.  HaU  (123  Mass.  120),  a  testator, 
whose  daughter  and  her  children  survived  him,  by  his  will  be- 
queathed a  certain  sum  in  trust  to  accumulate  till  his  grandchil- 
dren respectively  should  attain  the  age  of  thirty-five  years,  when 
a  proportionate  part  of  the  fund  and  accumulation,  divided  by 
the  number  of  grandchildren  then  living,  should  be  paid  over 
to  each  of  them.  It  was  held  by  the  court  that  under  this  be- 
quest the  grandchildren  of  the  testator  took  only  contingent 
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interests,  which  could  not  vest  till  the  grandchildren  respec- 
tively arrived  at  the  age  of  thirty-five  years. 

In  the  case  of  CoWy  v.  Duncan  (139  Mass.  398),  the  testa- 
tor, after  making  several  bequests,  gave  the  income  of  the 
remainder  of  his  estate  to  his  wife  daring  her  life ;  the  will 
then  proceeding  as  follows :  "  And  after  the  decease  of  my  said 
wife  I  give,  devise,  and  beqaeath  all  my  estate,  real,  personal, 
and  mixed,  to  my  children  who  may  then  be  living,  in  equal 
shares ;  and  in  case  either  of  them  shall  have  died,  leaving 
legal  heirs,  then  such  heirs  shall  be  entitled  to  the  share  which 
their  deceased  &ther  or  mother  would  have  been  entitled  to  if 
living;  to  hold  them  and  their  respective  heirs  and  assigns  for- 
ever." The  court  held  that  the  interest  of  the  children  of  the 
testator  dnring  the  life  of  the  wife  was  merely  contingent. 
Judge  Allen,  in  giving  the  opinion  of  the  court,  said :  ^*  The 
devise  is  clearly  limited  to  the  children  who  may  be  living  at 
the  decease  of  the  testator's  wife,  and  nntil  that  event  happens 
it  cannot  be  ascertained  who  will  take.  This  case,  in  all  essen- 
tial particulars,  is  like  the  one  under  consideration. 

I  think  the  interest  the  grandchildren  have  in  the  principal 
estate  of  the  testator  is  merely  contingent ;  and,  if  so,  then  it 
is  clear  that  the  disposition  the  testator  attempted  to  make  of 
it  is  void  by  the  statute  against  perpetuities.  This  the  major- 
ity of  the  court  concede,  and  the  question  is  too  olear  for  dis- 
cussion. 

In  this  opinion  Loomis,  J.,  concurred. 


BUSSELL   M.    MllilTOK. 
[42  New  Jersey  Equity,  123.] 

PbOTISION  in  LDCa  OF  DOWBB. — ^LofTrATION. 

A  tcitameDtary  gift  by  %  hnslMmd  to  his  wife  was  aooompAiiled  by  a  proyision 
thtt  it  should  be  in  liea  of  her  dower  and  of  any  other  right  to  which  by  law 
dieo^t  be  entitled  inhisesUte,  real  or  persoDal:    ififct  that  the  gift  was 
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intended  to  be  in  satiB&ctton  of  each  rights  only,  in  or  to  the  testator's  prop- 
erty, as  the  law  gives  her  as  his  widow;  and  eonsequently  that  it  will  not 
prerent  recoTery  upon  a  mortgage  (given  by  him  to  her  before  roaniage)  held 
by  her  npon  his  property. 

Bill  to  foredose.    On  final  hearing  upon  bill  and  answer. 
Submitted  npon  briefs  of  coanseL 

Babhitt  db  LawrefUie^  for  complainant. 
jET.  C.  Pitney^  Jr.j  for  defendant. 

The  Ohaitoellor.  The  bill  is  filed  to  foreclose  a  mortgage 
upon  land  in  Morris  county,  given  by  James  £.  Van  Wagner 
and  Frederick  J.  Yan  Wagner  to  Sarah  W.  Bnssell,  ia  No- 
vember, 1879,  to  secure  the  payment  of  their  bond  to  her, 
of  the  same  date,  for  $3,000  and  interest.  In  December, 
1880,  Frederick  J.  Yan  Wagner  conveyed  his  half  of  the 
property  to  James  K  Yan  Wagner.  After  the  giving  of  the 
mortgage  the  mortgagee  married  James  £.  Yan  Wagner.  He 
died  in  June,  1884.  By  his  will  he  made  certain  provisions 
for  the  benefit  of  his  wife  and  Horace  Yan  Wagner  and 
Harriet  Yan  Wagner.  In  addition  to  such  provision  for  his 
wife,  he  made  the  following : 

^*  I  do  further  give  and  bequeath  unto  my  said  wife,  Sarah 
W.  Yan  Wagner,  during  the  term  of  her  natural  life,  all  the 
interest,  rents,  issues  and  profits  arising  from  the  balance  of 
my  estate,  first,  however,  charging  them  with  the  payment 
of  taxes,  assessments,  insurance  premiums,  expenditures  for 
repairs,  and  all  other  legal  charges,  and  with  all  expenditures 
made  with  a  prudent  regard  for  the  welfare  and  best  interests 
of  my  estate." 

He  then  adds : 

"  The  foregoing  provisions  for  my  wife  are  in  lieu  of 
her  dower  in  my  real  estate  or  of  any  other  right  which  by 
law  she  may  be  entitled  to  in  my  estate,  real  or  personal." 

By  the  will  the  testator  appointed  his  wife  and  Guy  M in- 
ton  executors  thereof  and  trustees  thereunder.  Both  proved 
the  will.    On  November  11th,  1885,  Mrs.  Yan  Wagner  w 
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signed  the  mortgage  to  the  complainant.  The  defendant, 
Minton,  allies  in  bis  answer  that  the  assignment  was  without 
consideration,  and  that  Mrs.  Yan  Wagner  accepted  the  benefit 
of  the  before-mentioned  testamentary  provisions ;  that,  in 
view  of  the  latter  fact,  the  mortgage  should  be  held  to  have 
been  satisfied.  The  cause  is  submitted  upon  bill  and  answer 
and  briefs  of  counsel  The  whole  of  the  will  is  not  before 
me,  but  it  appears  by  a  statement  in  the  brief  of  complainant's 
counsel  that  the  testator  made  provision  or  gave  direction  in 
it  for  the  payment  of  his  debts.  It  does  not  appear  what  the 
provision  was  which  the  testator  made  in  the  will  for  his 
wife  in  addition  to  that  which  is  above  quoted.  Minton's 
counsel  insists  that  the  declaration  of  the  testator  that  tho 
above-quoted  provision  made  for  his  wife  was  intended  to  be 
in  lieu  of  her  dower  in  his  real  estate  or  (and)  of  any  other 
right  which  by  law  she  might  be  entitled  to  in  his  estate,  real 
or  personal,  is  equivalent  to  a  declaration  that  those  provisions 
were  made  in  satisfaction  of  all  claims  which  she  had  against 
him,  and  the  arguments  in  the  briefs  of  counsel  are  directed 
to  this  point. 

^It  is  a  rule  in  equity  that  where  a  debtor  bequeaths  to  his 
creditor  a  legacy  equal  to,  or  exceeding  the  amount  of  his 
debt,  it  will  be  presumed,  in  the  absence  of  any  information 
of  a  contrary  intention,  that  the  legacy  was  meant  by  the 
testator  as  a  satisfaction  of  the  debt ;  but  the  court  will  lay 
hold  of  any  circamstance,  althongh  slight  and  minute,  where- 
upon to  ground  an  exception  to  the  rule.  (2  Wms.  Exrs. 
1297 ;  V<m  Riper  v.  Va/n  Riper ^  1  Gr.  Ch.  1 ;  Rogers  v. 
Handy  12  Stew.  Eq.  270.)  Where  the  will  directs  that  the 
testator's  debts  and  legacies  be  paid,  the  rule  does  not  apply. 
(2  Bed!  Wills,  519.)  Nor  is  it  applicable  where  the  debt  and 
legacy  are  of  different  natures,  either  with  reference  to  the 
subject-matter,  or  extent  of  interest,  as  where  the  legacy  to 
the  creditor  is  of  interest  or  income  for  life.  {Alleyn  v. 
AUeyriy  2  Ves.  Sr.  87 ;  Farsight  v.  Granty  1  Ves.  298.)  In 
the  latter  case  a  wife  was  entitled,  under  a  bond  given  by 
her  husband  upon  the  marriage,  to  a  sum  payable  three  months 
after  his  death  for  her,  for  life,  and  then  for  the  children ;  and 
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if  there  should  be  no  ohildreD,  then  the  money  was  to  go  to 
her  absolutely.  By  his  will  her  husband  gave  all  his  property, 
real  and  personal,  which  he  then  had,  or  of  which  he  might 
die  possessed,  upon  trust,  to  pay  her  the  rents  and  interest  for 
life,  and  then  the  whole  was  to  go  to  the  children ;  and  he 
added  an  express  revocation  of  all  former  settlements  and 
wills  made  by  him.  There  was  no  issue.  It  was  held  that 
the  widow  was  entitled  both  to  the  debt  upon  the  bond  and 
the  provision  under  the  will.  In  the  case  in  hand  the  tes- 
tator provides  that  the  gift  to  his  wife  of  interest,  &c.,  shall 
be  in  lieu  of  her  dower  in  his  real  estate,  and  of  any  other 
right  to  which  by  law  she  may  be  entitled  in  his  estate,  real 
or  personal.  This  language  does  not  embrace  debts  due  from 
him  to  her,  but  only  such  rights  in  or  to  his  property  as  the 
law  gives  to  her  as  his  widow.  It  is  urged  that  the  testator 
must  have  intended  to  include  all  rights  founded  in  law. 
But  in  Farsight  v.  Chant,  where  the  testator,  by  the  will,  not 
only  gave  all  his  real  and  personal  estate  which  be  had  at  the 
time  of  making  the  will,  or  of  which  he  might  die  possessed, 
but  revoked  aU  former  settlements  and  wills  made  by  him«  and 
he  had  made  no  settlements,  except  by  the  bond,  it  was  held 
to  be  clear  that  the  bond  debt  was  not  satisfied  by  the  testa- 
mentary provision. 

The  complainant  is  entitled  to  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  premises. 


The  f oUowing  note  is  reprinted  from  the  New  Jereey  Equity  Reports, 
YoL  42,  by  the  permission  of  John  H.  Stbwabt,  Esq.,  the  reporter: 

Accepting  a  devise  of  lands,  or  other  proTision  in  lieu  of  dower, 
does  not  depriye  the  widow  of  her  interest  in  lands  of  which  her  husband 
died  intestate.  Van  Arsdale  y.  Van  Arsdal^  2  Dntch.  404;  Carder  t. 
Connty,  16  Ohio  St.  868;  Seabrook  y.  Seabrook,  10  lUch.  £q.  496.  Bee 
Jones  y.  Lloyd,  88  Ohio  8t.  672;  Spangler  y.  Dukes,  89  Ohio  St  642; 
Yaughan  y.  Yaughan,  80  Ala.  829;  Hardy  y.  Scales,  84  Wis.  462 ;  David- 
son y.  Boomer,  18  Orant  Ch.  476 ;  Hayens  y.  Havens,  1  Sandf .  Ch.  824. 

Nor  in  lands  acquired  after  the  making  of  the  will.  Stark  y.  Hunton, 
Sax.  216;   HaU  y.  Hall,  2  McGord  Ch.  269;  Phikddphia  y.  Dayis,  1 
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Whart.  490;  Conningham  y.  Shannon,  4  Rich.  Eq.  185.  See  Raines  v. 
Corbin,  U  Ga.  185;  McElfresh  y.  Schley,  2  Gill,  183;  Durham  y.  Sim- 
moDS,  28  Md.  238;  Sutton  y.  Askew,  6t>  N.  C.  172. 

Nor  in  lands  aliened  during  coyerture  without  the  widow  haying 
joined  in  the  conyeyance.  Cornell  y.  Ham,  2  Iowa,  552 ;  Westbrook  y. 
Vanderburgh,  86  Mich.  80;  Lewis  y.  Smith,  9  N.  Y.  502;  Borland  y. 
Nichols,  12  Pa.  St.  88;  Braxton  y.  Freeman,  6  Rich.  85;  Higginbotham 
T.  Comwell,  8  Gratt.  88  (approved  in  Nelson  y.  Eownslar,  79  Ya.  477) ; 
Rank  y.  Hanna,  6  Ind.  20;  Shuman  y.  Shnman,  9  W.  Va.  50.  But  see 
Haynie  y.  Dickens,  68  111.  267;  Allen  y.  Pray,  12  Me.  138;  Steele  y. 
Fisher,  1  Edw.  Ch.  485 ;  Moore  y.  Steidel,  1  Disney,  281 ;  Kendall  y. 
Kendall,  42  Iowa,  464  (by  statute) ;  Homsey  y.  Casey,  21  Mo.  545 ;  Potter 
T.  Potter,  1  B.  I.  43;  Fltzhugh  y.  Foote,  8  Call,  18;  Gray  y.  McCune,  28 
Pa.  St.  447  ;  May  y.  Fletcher,  40  Ind.  575  (by  statute);  Bates  y.  McDow- 
ell,  58  Miss.  815  (by  statute). 

Nor  iu  his  undisposed-of  personal  estate.  Colleton  y.  Garth,  6  Sim. 
19;  Pickering  y.  Stamford,  8  Yes.  492 ;  Lett  y.  Randall,  8  Sm.  &  G.  88 ; 
Oldham  y.  Carleton,  2  Cox  Ch.  899;  Jennings  y.  Smith,  29  III.  116;  Find- 
ley  V.  Pindley,  11  Gratt  484;  Collins  y.  Carman,  5  Md.  528;  Kempton»s 
Case,  28  Pick.  108;  SuUings  y.  Richmond,  5  Allen,  187;  Johnson  y. 
Ooss,  182  Mass.  274 ;  Dildine  y.  Dildine,  5  Stew.  Eq.  78 ;  Leinaweayer  y. 
Stoeyer,  1  Watts  &  Sarg.  160;  Reed's  Estate,  82  Pa.  St.  428;  Demoss  y. 
Demoss,  7  Coldw.  256;  Barber  y.  Hite,  89  Ohio  St  185  ;  Bane  y.  Wick, 
14  Ohio  St.  505;  Carmen's  Estate,  11  W.  N.  C.  (Pa.)  95.  See  Waddle  y. 
Terry.  4  Coldw.  51 ;  Skellinger  y.  Skellinger,  5  Stew.  Eq.  659  ;  Gotzian*s 
Estate,  84  Minn.  159  ;  Dupree  y.  Cary,  6  Leigh,  36. 

Nor  in  lapsed  or  yoid  legacies  or  deyi^es.  Simpson  y.  Homsby',  3  Yes. 
335;  Pickering  y.  Stamford,  8  Yes.  832,  492  [see  Byrne  y.  Frere,  2  Moll. 
177];  Farthshore  y.  Chalie,  10  Yes.  17;  Hand  y.  Marcy,  1  Stew.  Eq.  59; 
Jones  y.  Jones,  8  Gill,  197;  Johnson  y.  Johnson,  82  Minn.  518;  Melchor 
y.  Burger,  1  Dey.  &  Bat  Eq.  684  ;  Power  y.  Cassidy,  79  N.  Y.  602;  Yer- 
Don  y.  Yemon,  58  N.  Y.  851.  But  see  Chamberlain  y.  Chamberlain,  43 
N.  Y.  424;  Bullard  y.  Benson,  81  Hun,  104;  96  N.  Y.  499;  s.  o.,  1  Dem. 
486;  Gibbon  y.  Gibbon,  40  Ga.  562. 

Nor  in  stocks,  &c.,  standing  in  the  joint  names  of  herself  and  testator. 
Dummer  y.  Pitcher,  5  Sim.  85;  2  Myl.  &  K.  262;  Sanford  y.  Sanford, 
45  N.  Y.  728;  2  T.  A  C.  641 ;  58  N.  Y.  69;  O'DriscoU  y.  Koger,  2 
Dessaus.  295.  See  Coates  y.  Stevens,  1  Y.  &  C.  Ezch.  66.  As  to  lands 
standing  in  their  joint  names,  see  Exchange  Bank  y.  Stone,  80  Ey.  109 ; 
Crenshaw  y.  Creek,  52  Mo.  98 ;  Ketchum  y.  Walsworth,  5  Wis.  95. 

Nor  in  her  own  separate  property.      Crostwaight  y.  Hutchinson,  2 
Bibb.  407  [see  Tomlin  y.  Jayne,  14  B.  Mon.  160];    Mumford's  Estate, 
Myiick  (Cal.),  188;  Wood  y.  Wood,  1  Mete.  (Ky.)  512;  Lilesy.  Flem- 
ing, 1  Dey.  Eq.  184;  Gordon  y.  Steyens,  2  Hill  Ch.  46;   Hall  y.  Hall,  8 
YoL.  Y.— 9 
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Rich.  407;  McOormick  t.  McNeel,  58  Tex.  15;  Haflsenritter  t.  Haasen- 
ritter,  77  Mo.  16d;  Wattenon's  Appeal,  05  Pa.  St.  812.  See  Weeks  t. 
Patten,  18  Me.  42 ;  Kinnaird  y.  Williamfl,  8  Leigh,  400 ;  Qore  y.  Sterens, 
1  Dana,  801 ;  Clay  y.  Hart,  7  Dana,  1 ;  Van  Dyke's  Appeal,  80  Pa.  St. 
481;  Reeyes  y.  Garnett,  84  Ala.  658;  Pemberton  y.  Pemberton,  29  Mo. 
408 ;  field  y.  Baton,  1  Dey.  £q.  283 ;  Hibfos  y.  Insnrance  Co.  40  Ohio  8t. 
648;  Cox  y.  Rogers,  77  Pa.  St  160;  Upshaw  y.  Upsfaaw,  2  Hen.  &  M. 
881 ;  Ditch  y.  Sennott,  117  111. ;  Gaines  y.  Briggs,  9  Ark.  46 ;  Sigmon  ▼. 
Hawn,  87  N.  C.  450. 

Nor  in  the  etatntory  proyisions  for  widows'  temporary  supports  Wil- 
ber'sCase,  62  Wis.  295;  McManns's  Estote,  14  PhUa.  660;  Miller  ▼. 
Stepper,  82  Mich.  194;  Stinewan's  Appeal,  84  Pa.  St.  894.  See  Griffith 
▼.  Canning,  54  Mo.  282;  SpeidePs  Appeal,  107  Pa.  St  18;  Famsworth  y. 
Cole,  42  Wis.  408. 


BARTLETT   vs.    SIiATBK 

[68  Connecticat,  102.] 

Gnrr  or  income. — Intbbsst. — Ahkuitt. 

Where  a  testator  leayei  money  in  tnist,  the  income  from  which  is  to  he  paid  to 
a  specified  henefidsry,  the  bequest  being  made  payable  to  the  trustee  within 
one  year  from  the  testator^s  death,  at  the  conyenlence  of  the  ezeontors,  it 
will  not  carry  iaterest  until  the  end  of  a  year  from  the  testator's  death. 

A  gift  of  income  from  a  fixed  time  is  not  the  gift  of  an  annuity. 

AiaoABLB  sabmission  upon  an  agreed  statement  of  facts, 
yrhich  sufficiently  appear  in  the  opinion. 

Franoia  BartleUj  pro  se. 

J.  Ealsey  and  W.  A.  Briscoe^  for  defendants. 

Park,  0.  J.  The  will  of  John  F.  Slater  bequeathed  the 
•am  of  one  million  dollars  to  his  son-in-law,  Francis  Bartlett, 
the  plaintiff  in  this  suit,  in  tmst  to  paj  the  income  arising 
therefrom,  or  such  portion  thereof  as  he,  the  trustee  might 
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oonaider  best,  to  the  testator's  granddaughter,  the  daughter  of 
Mr.  Bartlett,  during  her  natural  life. 

In  another  clause  of  the  will  this  bequest  is  made  payable 
to  the  trustee,  by  the  executors  of  the  will,  within  one  year 
after  the  deatii  of  the  testator,  at  the  convenience  of  the  exec- 
utors, and  they  are  authorized  to  pay  it  in  stocks  or  bonds  be- 
lonf^ng  to  the  estate  at  their  cash  value,  or  in  cash,  as  might  be 
preferred. 

The  sole  question  in  the  case  is,  whether  the  trustee  is  en- 
titled to  interest  on  this  bequest  from  the  death  of  the  testa^ 
tor,  or  from  the  end  of  one  year  thereafter. 

The  general  rule  on  the  subject  is  thus  stated  in  Williams 
on  Executors :  '^  When  no  time  of  payment  of  the  legacy  is 
fixed  by  the  will,  the  executor  is  allowed  one  year  from  the 
death  of  the  testator  to  ascertain  and  settle  his  affairs ;  at  the 
^d  of  which  time  the  court,  for  the  sake  of  general  conven- 
ience,  presume  the  personal  estate  to  have  been  reduced  to 
possession.  Upon  that  ground  interest  is  payable  from  that 
time^  unless  some  other  period  is  fixed  by  the  will.  Nor  will 
interest  be  payable  from  an  earlier  date  though  there  is  a  di- 
rection in  the  will  to  pay  the  legacy  as  soon  as  possible."  (2 
Williams  on  Exrs.  1424.  See  also  2  Bedfield  on  Wills,  465, 
471;  1  Swift's  Digest,  456.) 

There  are  some  exceptions  to  this  general  rule.  One  is, 
where  a  legacy  is  given  in  satisfaction  of  a  debt.  Another  is, 
where  a  legacy  is  given  to  the  testator's  minor  child,  or  to 
one  to  whom  the  testator  is  in  loco  parerUiSy  and  there  is  no 
other  provision  for  the  maintenance  of  the  legatee.  Another 
Uj  where  the  legacy  is  an  annuity ;  and  still  another,  where 
the  bequest  is  of  the  residue  of  the  testator's  estate,  or  of 
Bome  aliquot  part  thereof,  in  trust  to  pay  the  interest  or 
income  to  the  l^atee  for  life  with  remainder  over  at  his 
death. 

In  all  these  cases  the  rule  is  to  allow  interest  from  the 
death  of  the  testator.  But  no  one  of  these  exceptions  to  the 
general  rule  applies  to  the  case  under  consideration.  It  is 
elaimed,  however,  that  the  legacy,  being  given  to  a  third  per- 
son to  pay  the  income  to  the  beneficiary  during  her  natural 
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life,  is  in  the  nature  of  an  annuity,  and  that  so  the  rule  in  rela- 
tion to  annuities  should  apply. 

The  language  of  the  bequest  is  as  follows :  "  To  pay  the 
income  arising  therefrom,  or  such  parts  thereof  as  he  [the 
trustee]  may  consider  best,  and  at  such  times  as  he  sees  lit, 
to  my  granddaughter  during  her  natural  life."  This  bequest 
grants  discretionary  power  to  the  trustee  to  pay  to  the  bene- 
ficiary such  portion  of  the  income  as  he  may  consider  best. 
He  may  pay  over  the  whole  or  any  portion  thereof,  or  none  at 
all,  according  to  his  discretion.  The  time  of  payment,  too,  is 
left  wholly  to  the  discretion  of  the  trustee.  The  bequest  has 
but  few  of  the  elements  of  an  annuity,  which  is  "  a  yearly  pay- 
ment of  a  certain  sum  of  money  granted  to  another  in  fee,  or 
for  life,  or  for  a  term  of  years,  charging  the  person  of  the 
grantor  only."    (2  Williams  on  Exrs.  809.) 

In  the  case  of  Booth  v.  Ammerman  (4  Bradford,  129)  the 
court  says :  '^  The  income  or  interest  of  a  certain  fund  is  not 
an  annuity,  but  simply  profits  to  be  earned,  and,  although  di- 
rected to  be  paid  annually,  that  relates  only  to  the  mode  of 
payment,  and  does  not  change  the  character  of  the  bequest. 
In  such  a  case  it  does  not  become  the  duty  of  the  executor  to 
invest  the  principal  fund  until  the  end  of  a  year,  and  the  in- 
terest does  not  become  payable  until  the  end  of  the  second 
year."  Kedfield  (on  Wills,  vol.  3, 186)  says :  "  In  the  case  of 
an  annuity  bequeathed,  it  begins  from  the  death  of  the  testa- 
tor, and  the  first  payment  becomes  due  in  one  year  thereafter ; 
but  when  the  interest  or  net  income  of  a  certain  sum  is  given, 
it  will  not  begin  to  run  till  the  end  of  the  first  year  from  the 
death  of  the  testator,  and  the  first  payment  consequently  be- 
comes due  in  two  years  from  that  date." 

Lord  Eldon,  in  Chibson  v.  BaM  (7  Ves.  96),  drew  the  dis- 
tinction between  an  annuity  and  a  legacy  for  life,  which  has 
been  cited  in  every  thoroughly  considered  case  since.  He 
says :  ''  If  an  annuity  is  given,  the  first  payment  is  payable 
at  the  end  of  the  year  from  the  death;  but  if  a  legacy  is 
given  for  life,  with  the  remainder  over,  no  interest  is  due 
till  the  end  of  two  years.    It  is  only  the  interest  of  the  legacy ; 
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and  till  the  legacy  is  payable  there  is  no  fund  to  produce  in- 
terest." 

We  think  it  is  clear  that  the  legacy  in  question  cannot  be 
regarded  as  an  annuity. 

The  trustee  further  claims  that  the  clause  in  the  will  which 
declares  that  "  the  legacies  as  aforesaid  are  to  be  paid  within 
one  year  from  my  decease,  at  the  convenience  of  my  executors, 
and  said  executors  are  authorized  to  pay  the  same  in  stocks  and 
bonds  belonging  to  my  estate  at  their  cash  value  or  in  cash  as 
may  be  preferred,'^  shows  that  the  testator  intended  that  the 
legacy  in  question  should  be  paid  at  some  period  or  periods 
daring  the  year,  and  not  after  the  expiration  of  the  year.  He 
thos  presents  the  point  in  his  brief :  "  The  period  of  payment 
within  the  year  was  to  be  governed  by  the  convenience  of  the 
executors,  and,  as  bearing  upon  that  convenience,  payment 
in  the  bonds  and  stocks  of  the  testator  was  distinctly  author- 
ized. The  case,  as  submitted,  shows  that,  after  payment  of 
all  debts  and  other  legacies,  there  existed  in  the  hands  of 
the  executors  interest-bearing  and  dividend-paying  bonds  and 
stocks  largely  in  excess  of  the  sums  necessary  to  create  the 
trast  fund.  Can  it  be  said  that  the  testator  intended  that  the 
interest  and  income  of  these  stocks  and  bonds  should  be  re- 
tained by  the  executors  and  added  to  the  eorpus  of  the  estate 
nntil  the  last  day  within  the  year  after  his  death,  and  then 
that  the  fund  should  be  paid  to  the  trustees  in  those  stocks 
and  bonds  or  in  cash  t  We  submit  that,  fairly  construed,  it 
indicates  an  intent  that  the  cestui  que  trust  should  enjoy  the 
interest  and  income  of  the  trust  fund  before  the  expiration  of 
the  year." 

Still  the  will  expressly  gave  the  executors  one  year  after 
the  death  of  the  testator  in  which  to  pay  the  legacy  to  the 
truBtee.  Payment  on  the  last  day  or  last  hour  of  the  year 
would  be  within  the  will.  That  payment  may  be  made  at 
the  convenience  of  the  executors  can  make  no  difference. 
They  were  to  be  the  judges  of  their  convenience.  Whenever 
they  should  make  payment  within  the  year,  it  would  be  pre- 
Bomed  that  then  was  the  convenient  time  for  payment.  They 
were  only  restricted  to  the  year.    But  the  will  declares  that 
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payment  may  be  made  in  bonds  and  stocks  at  their  cash  ralne 
at  the  time  payment  shall  be  made  within  the  year.  The 
bonds  were  interest-paying  bonds,  and  the  stocks  were  divi- 
dend-paying stock.  The  cash  value  of  snch  bonds  and  stocks, 
at  any  particular  time,  is  made  up  of  their  value  as  represent- 
ing principal  or  capital  and  the  accruing  interest  or  dividend. 
The  value  thus  varies  with  the  nearness  or  remoteness  of  the 
time  when  the  next  dividend  will  be  declared  or  the  next 
interest  become  payable.  But  the  will  takes  no  notice  of  this 
enhancement  of  value.  The  payment  of  one  million  dollars 
may  be  made  in  their  cash  value  at  the  time  of  such  payment ; 
no  more  and  no  less.  And  if  payment  shall  be  made  in  cash 
on  the  last  day  of  the  year  after  the  death  of  the  testator,  the 
payment  shall  be  of  the  sum  of  one  million  dollars,  no  more 
and  no  less.  The  will  declares  that  such  payment  in  either 
mode  shall  be  full  payment  of  the  bequest.  How  then  can 
interest  be  claimed  by  the  terms  of  the  will? 

This  would  seem  to  be  a  full  and  complete  answer  to  the 
further  claim  of  the  trnstee,  that  a  proper  construction  of  the 
bequest  in  question  shows  it  to  be  a  bequest  for  the  mainte- 
nance of  the  granddaughter  of  the  testator,  and  that  so  the 
bequest  carries  interest  from  the  death  of  the  testator,  not  by 
presumption  of  law,  but  by  the  will  itself. 

The  answer  is,  that  if  the  trustee  is  right  in  his  claim,  that 
the  will  itself  shows  the  bequest  to  be  given  for  the  mainte- 
nance of  the  granddaughter,  still  the  will  itself  declares  that  the 
payment  of  one  million  dollars  in  cash,  or  in  stocks  and  bonds 
at  their  cash  value,  at  any  time  within  the  year  from  the  death 
of  the  testator,  shall  be  full  payment  of  the  bequest;  not 
full  payment  of  the  principal  sum,  leaving  the  interest  unpaid, 
but  full  payment,  principal  and  interest,  if  there  could  be  any 
interest.  Surely  the  testator  had  the  right  to  say  how  large 
the  bequest  should  be  which  he  left  for  the  maintenance  of  his 
granddaughter,  if  the  trustee  is  correct  in  his  construction  of 
the  will. 

But  is  he  correct  in  that  construction  t  He  bases  his  claim 
upon  the  word  "best"  in  the  bequest.  He  presents  the  point 
thus :   "  The  will  provides,  whether  the  ability  of  the  father  to 
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fniniefa  mftintenance  for  his  daughter  ehonld  exist  or  not,  that 
some  part  of  the  income  shall,  dnring  the  infancy  of  the 
daughter,  aa  well  as  afterwards,  be  paid  to  that  daughter.  It 
is  to  be  such  portion  as  that  father  shall  consider  best.  Best 
for  whona  !  Not  best  for  the  trustee,  to  diminish  his  own 
natural  liability,  but  best  for  the  infant.  What  else  could  be 
best  for  such  infant  but  education  and  maintenance  t ''  But 
many  other  things  might  be  best.  It  might  be  best  to  with- 
hold rather  than  to  pay.  Manifestly,  the  great  concern  of  the 
testator,  in  bequeathing  this  very  large  sum  of  money,  the 
interest  of  whidi  would  be  sixty  thousand  dollars  per  year,  was 
the  welfare  of  his  young  granddaughter,  who  was  just  entering 
into  wemanhood.  There  was  greatly  more  danger  that  her 
father,  the  trustee,  would  pay  her  too  much  of  this  vast  income 
during  her  minority  than  that  he  would  pay  her  too  little ;  and 
daring  such  time  it  seems  to  be  clear  that  the  word  '^  best,''  as 
used  by  the  testator,  had  more  reference  to  withholding  the 
income  than  to  paying  it.  The  plain  meaning  is — pay  her 
only  what  you  think  best.  We  think  the  trustee's  construction 
of  the  bequest  is  not  correct. 

We  therefore  advise  the  Superior  Oourt  that  the  plaintiff  is 
not  entitled  to  interest  till  the  end  of  one  year  from  the  death 
of  the  testator. 

In  this  opinion  the  other  judges  concurred. 
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[64  Michigan,  698.] 

OoNDrnONAL  DXYISS  FOB  SUPFOBT. 

The  probftte  courts  of  Michigui  hftye,  in  probate  matters,  a  general,  and,  for  the 
most  part,  ezoloalFe  Jurisdiction;  and  their  orders  cannot  be  attacked  oollat- 
erally  upon  any  aaaomption  that  eridenoa  was  wanting  to  support  Joriadio- 
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lional  allegatioDfl ;  their  action,  when  properly  invoked,  1b  premmed  to  be 
rightfnl. 

A  deyise  of  property  for  the  deFlaee's  natural  life,  with  authority  to  ^spose  of 
enough  for  his  support^  if  the  use  of  it  should  be  insaffident,  gives  only  a  life 
estate  with  conditional  power  of  disposal  And  so  long  as  any  money  be- 
queathed by  the  will  is  ayailable  for  the  devisee's  support^  the  real  property 
cannot  be  sold  for  that  purpose. 

A  fund  provided  for  the  "  support "  of  a  person  cannot  be  appropriated  to  the 
building  or  completion  of  a  dwelling-place. 

Wett  of  error.    Action  in  ejectment. 

Westerman  <&  Weaterman  and  JUiUardy  Weaver  <&  Wea/ver^ 
for  appellant. 

Bean  <&  Undervoood^  for  appellee. 

CooLET,  C.  J.  Ejectment.  The  suit  was  begun  by  the  fil- 
ing of  a  declaration  in  the  name  of  John  Armstroog  as  guard- 
ian of  Mariam  E.  Morford,  an  infant,  as  plaintiff,  and  connting 
on  the  seizin  of  said  plaintiff  ^'as  such  guardian  and  in  the 
right  of  said  Mariam  Morford,"  in  the  west  half  of  the  south- 
west quarter  of  the  southwest  quarter  of  section  five,  and  the 
west  twenty-five  acres  of  the  west  half  of  the  northwest  quar- 
ter of  section  eight  in  township  six  south  of  range  three  east. 
There  was  also  a  count  in  which  an  undivided  half  of  the  west 
fifty  acres  of  the  west  half  of  the  northwest  quarter  of  section 
eight  was  claimed. 

After  the  defendant  had  appeared  and  filed  a  plea  to  the 
merits,  the  infant,  by  her  guardian,  presented  a  petition  in 
which  it  was  stated  that  she  was  nine  years  of  age ;  that  she 
was  entitled  to  recover  certain  real  estate  described  in  the  dec- 
laration ;  and  she  prayed  that  Armstrong,  her  guardian  might 
be  appointed  her  next  friend  to  appear  for  her  in  said  suit, 
and  that  the  declaration  in  the  cause  might  be  amended  by 
striking  out  whenever  occurs  the  name  of  the  plaintiff  John 
Armstrong  as  guardian  of  Mariam  B.  Morford,  and  substitut- 
ing in  place  thereof  Mariam  B.  Morford,  an  infant  under  the 
age  of  twenty-one  years,  by  John  Armstrong,  her  next  friend. 
This  motion  was  opposed  by  defendant,  but  was  granted,  and 
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it  was  ordered  that  the  cause  proceed  the  same  as  though  it 
had  been  commenced  in  the  name  of  Mariam  B.  Morford,  bj 
John  Armstrong,  her  next  friend. 

When  the  cause  came  on  for  trial  the  defendant  objected 
to  the  trial  on  the  grounds : 

1.  That  there  was  no  issue  formed  between  the  parties 
therein. 

2.  That  the  court  had  no  jurisdiction  to  try  the  same, 
there  being  no  proceedings  by  which  the  defendant  had  been 
legally  summoned  or  brought  into  court  to  answer  this 
plaintiff. 

3.  That  no  plea  had  been  filed  by  the  defendant  to  the  dec- 
laration of  this  plaintiff. 

This  objection  merely  raised  the  question  of  the  power  of 
the  court  to  allow  the  amendment  which  had  been  ordered. 
The  court  overruled  it,  and  directed  the  trial  to  proceed. 

In  tracing  title  in  the  plaintiff  it  became  necessary  to  show 
the  probate  in  Michigan  of  the  will  of  William  Dieffenbacker, 
formerly  of  the  county  of  Livingston,  in  the  State  of  New 
York,  which  bore  date  March  12,  1868,  and  was  probated  in 
the  Surrogate's  Court  of  that  county  in  the  following  May. 
For  this  purpose  the  records  of  the  Probate  Court  of  Lenawee 
county  were  put  in  evidence,  from  which  it  appeared  that  on 
January  16,  1882,  John  Armstrong  presented  to  that  court  a 
petition  reciting  the  death  of  said  William  Dieffenbacker  and 
the  probate  of  his  will  in  the  State  of  New  York ;  that  at 
the  time  of  his  death  he  was  seized  of  real  estate  situate  in 
said  county  of  Lenawee,  which  by  the  will  was  devised  to 
Heniy  Dieffenbacker  and  Elizabeth  Dieffenbacker  for  the  term 
of  their  natural  lives,  and  at  their  deaths  to  the  children  of 
said  Henry  in  fee ;  that  said  Henry  had  died  leaving  two  chil- 
dren, Elva  and  Charles ;  that  said  Elva  had  since  deceased, 
leaving  a  last  will,  by  which  an  interest  in  said  real  estate  was 
devised  to  Mariam  R.  Morford,  an  infant,  of  whom  petitioner 
was  guardian.  And  the  petition  prayed  that  said  will  of  Wil- 
liam Dieffenbacker  be  admitted  to  probate  in  Lenawee  county, 
and  letters  for  the  execution  of  the  same  granted. 

The  petition  was  not  verified  by  oath,  and  the  record  shows 
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DO  proof  made  of  Armstrong's  guardianship,  bnt  an  order  was 
made  for  hearing  npon  it,  and  notice  of  hearing  was  duly  pub- 
lished. On  the  day  appointed  for  bearing,  the  will  with  the 
New  York  probate  was  presented,  and  no  objection  being  made, 
an  order  admitting  it  to  probate*  in  Lenawee  coantj  was  doly 
entered. 

When  these  proceedings  were  offered  in  evidence  on  this 
trial,  the  defendant  objected  that  they  were  invalid  becaase 
it  did  not  appear  that  John  Armstrong  was  in  any  manner 
interested  in  the  estate  of  William  Dieffenbacker,  or  had  any 
right  to  move  in  the  probate  of  the  will.  He  stated  in  his 
petition  that  he  was  gnardian  to  Mariam  B.  Morford,  bnt  it 
was  claimed  he  made  no  proof  of  the  fact  either  at  the 
time  of  presenting  the  petition  or  on  the  day  of  heariog. 
He  did  not  even  state  where  he  was  appointed  such  guardian. 
The  court  overruled  this  objection,  and  the  defendant  ex- 
cepted. 

The  will  of  Elva  Dieffenbacker  bears  date  February  21, 
1880,  and  its  bequests  are  in  the  following  words : 

Fi/rat  I  desire  that  all  my  just  debts  and  funeral  expenses 
be  paid  by  my  executor  out  of  my  estate. 

Second.  I  hereby  give  and  devise  unto  my  cousin,  Mariam 
B.  Morford,  my  organ  now  in  my  possession,  the  same  being 
the  only  organ  now  in  my  possession. 

Third.  I  hereby  give  and  devise  to  my  mother,  Elizabeth 
Dieffenbacker,  all  the  rest,  residue  and  remainder  of  my  prop- 
erty, of  whatever  nature,  which  I  shall  die  seized  of,  for  and 
during  her  natural  life ;  and  in  case  the  use  of  said  property 
shall  be  insnflScient  for  her  support,  then  and  in  such  case  I 
hereby  authorize  her  to  dispose  of  such  of  said  property,  aod 
such  amounts  thereof  as  shall  be  sufficient  for  her  support ; 
and  whatever  shall  remain  at  her  death  I  hereby  give,  devise, 
bequeath  unto  my  said  cousin,  Mariam  B.  Morford,  and  to  her 
and  her  heirs  forever. 

The  facts  in  the  ease,  and  the  conclusions  of  law  thereon, 
are  found  by  the  circuit  judge  as  follows : 
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FIKDINGS  OF  FACTS. 

l^rst.  William  Dieffenbacker,  the  grandfather  of  the  above- 
named  defendant,  died  at  Genesee,  Livingston  county,  State 
of  New  York,  on  the  11th  day  of  May,  A.  D.  1868,  seized  in 
fee^imple  of  the  west  half  of  the  sonthwest  quarter  of  section 
5,  and  the  west  50  acres  of  the  west  half  of  northwest  quarter 
of  section  8,  all  in  town  6  south,  of  range  8  east,  in  the 
township  of  Adrian,  county  of  Lenawee,  and  State  of  Mich- 
igan, which  above-described  property  is  the  subject-matter  of 
this  suit. 

Second.  That  said  William  DieflEenbacker  died  testate,  and 
his  last  will  and  testament,  after  being  first  proved  and  allowed 
by  the  Surrogate  Court  of  the  said  county  of  Livingston,  N.  T., 
was  proved  as  a  foreign  will  and  admitted  to  probate  by  the 
Probate  Court  of  Lenawee  county,  State  of  Michigan,  upon 
the  petition  of  John  Armstrong,  mentioned  as  the  next  friend 
of  the  plaintiff  in  the  above-entitled  cause,  as  more  fully  and 
at  large  appears  by  the  files  and  records  of  said  Probate  Court 
in  the  matter  of  the  estate  of  said  William  Dieffenbacker, 
which  said  files  and  records  are  in  evidence  in  this  cause,  and 
are  hereby  made  a  part  of  these  findings.  By  the  terms  of 
which  last  will  and  testament  the  said  William  Dieffenbacker 
gave  and  bequeathed  to  his  son,  Henry  Dieffenbacker,  and  wife 
Elizabeth,  the  use,  control  and  interest  of  the  land  above  de^ 
scribed,  during  their  lifetime,  or  the  lifetime  of  either  of  them; 
and  at  their  death,  or  the  death  of  both  said  Henry  and  Eliza- 
beth, said  land  was  to  go  to  the  children  of  said  Henry  Dieffen- 
backer, or  their  heirs,  forever. 

Third.  That  the  children  of  said  Henry  and  Elizabeth 
Dieffenbacker  were  Elva  E.  Dieffenbacker  and  Charles  Dief- 
fenbacker, the  defendant  in  the  above-entitled  cause. 

Fourth.  That  the  said  Henry  and  Elizabeth  Dieffenbacker 
held  the  possession  of  said  lands  and  premises  under  and  by 
virtue  of  said  will,  and  occupied  the  same  during  their  respec- 
tive lives,  residing  in  what  was  designated  as  the  old  house,  on 
the  east  half  of  the  50  acres  before  described  ;  and,  after  the 
death  of  said  Henry,  the  said  Elva  and  her  mother  Elizabeth 


140  AMERICAN  PROBATE  REPORT^ 

continued  to  live  in  and  occupy  said  old  house,  in  which  house 
the  said  Elva  died. 

Fifth.  That  the  said  Henry  died  about  the  year  A.  D. 
1870.  The  said  Elva  E.  died  May  4th,  1880,  and  the  said 
Elizabeth  died  August  20th,  1881,  or  about  fifteen  months 
after  the  death  of  said  Elva. 

Si^h.  That  subsequent  to  the  death  of  said  Henry,  and  on 
July  22d,  1879,  the  said  defendant  Charles  DiefEenbacker  and 
his  wife  conveyed,  by  quitclaim  deed,  to  the  said  Elva  DiefEen- 
backer, all  their  interest  in  the  20  acres  of  said  property  lying 
north  of  the  highway,  described  as  west  half  of  southwest 
quarter  of  southwest  quarter  section  5,  town  6  south  of  range 
3  east,  and  on  the  same  day  the  said  Elizabeth  Dieffenbacker 
also  conveyed  to  said  Elva,  by  her  quitclaim  deed,  all  her  life- 
interest  in  said  20  acres. 

Seventh.  That  the  said  Elva  died  seized,  in  fee-simple  abso- 
lute, of  the  above-described  20  acres,  and  of  an  undivided  one- 
half  (^)  interest  in  the  50  acres  before  described,  her  brother 
Charles,  the  above-named  defendant,  being  seized  of  the  other 
undivided  one-half  of  said  50  acres,  the  whole  being  subject  to 
the  life-interest  of  the  said  Elizabeth  Dieffenbacker,  their 
xnother. 

Eighth.  That  the  said  Elva  E.  Dieffenbacker  died  on  May 
4th,  1880,  as  aforesaid,  testate,  leaving  a  last  will  and  testa- 
ment, in  which  she  appointed  Linus  Yan  Deusen  her  executor, 
he  accepting  and  entering  upon  that  trust ;  which  said  last 
will  was  admitted  to  probate  in  the  Probate  Court  of  Lenawee 
county,  Michigan,  on  the  21st  day  of  June,  A.  D.  1880,  as 
more  fully  appears  by  the  files  and  records  of  said  Probate 
Court  in  the  matter  of  the  estate  of  Elva  Dieffenbacker,  de- 
ceased (which  said  files  and  records  are  in  evidence  in  this 
cause  and  are  hereby  made  a  part  of  these  findings) ;  by  the 
terms  of  which  said  will,  after  providing  for  the  payment  of 
all  her  just  debts  and  funeral  expenses  by  her  executor,  and 
after  giving  her  organ  to  her  cousin,  Mariam  R.  Morford,  the 
plaintiff  herein,  she  gave  her  mother  a  life  estate  in  her  prop- 
erty, with  a  contingent  power  of  sale,  as  follows  :  "  I  give  and 
devise  to  my  mother,  Elizabeth  Dieffenbacker,  all  the  rest,  resi- 


HORFORD  T.  DIEFFEKBACKEB.  141 

dae  and  remainder  of  my  property  of  which  I  shall  die  seized, 
for  and  daring  her  natural  life.  And  in  case  the  nse  of  said 
property  shall  be  insufficient  for  her  support,  then  and  in  such 
case  I  hereby  authorize  her  to  dispose  of  snch  of  said  property, 
and  such  amounts  thereof,  as  shall  be  sufficient  for  her  sup- 
port, and  what  shall  remain  at  her  death  I  hereby  give,  devise 
and  bequeath  to  my  said  cousin,  Mariam  B.  Morford,  and  to 
her  heirs  forever." 

Ninth.  That  about  two  years  before  her  death,  the  said 
£lva  received  from  an  eastern  relative  a  legacy  amounting  to 
over  $3,000,  and  from  that  time  to  her  death  supported  her 
mother,  Elizabeth,  for  the  most  part,  providing  her  with  an 
abundance  of  clothing  and  other  comforts,  and  had  contracted 
in  writing  for  the  construction  of  a  new  house  on  the  20  acres 
aforesaid,  which  she  owned  in  fee-simple,  at  an  expense  of 
$1,100,  upon  which  she  had  paid  (850 ;  which  said  house  was 
completed  under  said  contract  after  her  death,  and  into  which 
said  Elizabeth  DiefEenbacker  moved  in  July,  1880,  with  Mari- 
am R.  Morford,  the  plaintiff  herein,  and  in  which  the  said 
Elizabeth  continued  to  reside  until  her  death  on  August  2d, 
1881. 

Tenth.  That  on  December  21st,  1880,  and  about  seven  and 
a  half  months  after  the  death  of  the  said  Elva,  the  said  Eliza- 
beth Dieffenbacker  gave  to  her  son,  Charles  Dieffenbacker,  the 
defendant  herein,  a  quitclaim  deed  of  the  west  twenty-five 
acres  of  the  fifty  acres  before  described,  the  actual  considera- 
tion therefor  being  $250,  which  deed  is  in  evidence  in  this 
case,  is  marked  Defendant's  Exhibit  A,  and  is  hereby  made  a 
part  of  these  findings. 

Eleventh.  That  at  the  time  of  the  giving  of  said  deed  there 
was  on  hand  of  the  personal  property  of  the  estate  of  said  Elva 
a  horse  and  buggy,  two  cows,  two  steers,  wheat,  hay,  corn, 
potatoes  and  other  chattels  of  several  hundred  dollars  value. 
That  said  Elizabeth  had  also  received  from  the  estate  of  said 
Elva  the  sum  of  $385  in  cash,  by  virtue  of  a  certificate  of  de- 
posit of  money  in  bank  payable  to  said  Elva,  upon  which 
certificate  the  said  Elizabeth  had  indorsed  the  said  Elva's 
name,  appropriating  the  same,  and  making  no  account  there- 


118  AMERICAN  PROBATE  RBPORTa. 

of  to  the  estate  of  said  Elva,  paying,  howeyer,  seyeral  debts  of 
the  said  Elva's  and  of  her  own,  including  the  $250  balance 
upon  the  contract  for  the  newhouse,  none  of  which  debts  were 
proved  or  allowed  by  the  Probate  Court  as  debts  or  claims  in 
the  matter  of  the  estate  of  said  Elva. 

Twelfth.  That  at  the  time  of  giving  the  said  deed  of  the 
west  twenty-five  acres  aforesaid  there  was  in  fact  no  necessity 
of  the  sale  of  any  portion  of  the  estate  of  said  El va  for  the  snp* 
port  of  said  Elizabeth,  but  that  the  money  she  had  received  and 
use  of  the  said  property  was  amply  suflScient  therefor. 

Thvrieenlh.  That  on  June  4th,  1881,  thirteen  months  after 
the  death  of  the  said  Elva,  and  about  one  and  a  half  months 
before  her  own  death,  the  said  Elizabeth  conveyed  by  a  war- 
ranty deed,  for  the  expressed  consideration  of  $1,500,  to  the 
said  Oharles,  her  son,  defendant  herein,  the  twenty  acres  north 
of  the  highway,  as  heretofore  described,  and  upon  which  she 
then  lived,  it  being  stated  in  the  deed  aforesaid  that  the  sale 
was  necessary  for  her  support ;  the  said  Oharles  paying  her 
upon  the  same  the  sum  of  $700,  that  being  the  amount  [for 
which  he  was  able  to  mortgage  said  property,  he  verbally 
agreeing,  as  part  of  the  consideration,  to  snpport  her  for  the 
balance  of  her  life ;  and  after  mortgaging  said  property  giving 
her  a  life-lease  of  the  same,  which  said  deed  is  in  evidence  in 
this  cause,  is  marked  Defendant's  Exhibit  B,  and  is  hereby 
made  a  part  of  these  findings. 

Fourteenth.  That  the  said  Elizabeth,  at  the  time  of  the 
death  of  said  Elva,  was  supplied  with  an  abundance  of  cloth- 
ing and  bought  but  little  thereafter.  That  she  had  lived  for 
many  years  on  a  farm,  was  a  woman  of  frugal  habits  and 
accastomed  to  a  simple  mode  of  life,  in  keeping  with  her  sur- 
roundings. That  she  had  for  several  years  been  affected  with 
pulmonary  consumption,  and  died  of  that  disease;  that  she 
was,  till  within  seven  or  eight  weeks  of  her  dealh,  up  and 
around,  capable  of  going  oat  to  visit  and  on  business,  and  of 
looking  after  and  doing  a  portion  of  her  own  work,  though  in 
delicate  health,  under  the  care  of  a  physician,  and  needing  help 
most  of  the  time,  though  having  help  less  than  one-half  of  the 
time. 
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Fifteenth.  That  the  proceeds  of  the  fann,  exclnei^e  of  the 
boiue  and  orchard,  were  snffideiit  to  supply  the  said  Elizabeth 
with  staple  provisions  and  common  groceries,  and  that  the  same 
would  bave  rented  for  at  least  $150  per  year ;  that  the  said 
Elizabeth  received  from  the  estate  of  said  Elva,  during  the 
time  she  survived  her,  cash  as  follows : 

From  certificate  of  deposit $385  00 

From  executor  of  estate.* 58  00 

Charles,  use  of  12  acres 86  00 

$479  00 

That  there  were  in  the  hands  of  the  executor,  at  the  time 
of  her  death,  belonging  to  Elva's  estate,  $165. 

Sixteenth.  That  the  legitimate  cash  expenditure  during  the 
time  the  said  Elizabeth  survived  the  said  £lva,  for  her  comfort- 
able support,  would  not  and  did  not  exceed  the  sum  of  five 
himdred  dollars  ($500),  inclnding  hired  help  and  physician  fees, 
the  use  and  production  of  the  farm  being  considered. 

Seventeenth.  That  there  was  a  sufficient  for  the  comfort* 
able  support  and  maintenance  of  the  said  Elizabeth  out  of  the 
money,  personal  property  and  rents  and  profits  of  the  realty, 
without  conveying  said  real  estate  away ;  and  that  as  a  matter 
of  fact  the  contingency  which  wonld  have  made  the  power  of 
defendant  in  the  will  of  said  Elva  operative,  did  not  arise. 

Eighteenth.  That  the  said  Charles  Dieffenbacker  was  at  the 
time  of  the  conveying  said  property  to  him  insolvent  and  withr 
out  means  to  purchase,  and  the  only  consideration  in  money 
paid  by  him  for  the  same  was  the  amount  he  was  able  to  mort- 
gage teid  property  for. 

Nineteenih.  That  the  said  Charles  now  claims  title  to  and 
holds  possession  of  said  real  estate,  to  wit,  the  twenty  acre 
piece  lying  north  of  the  road,  and  heretofore  more  particularly 
described,  and  the  twenty-five  acres  of  the  fifty-eight  acres 
heretofore  described,  and  was  at  the  time  of  the  commence 
TMsat  of  this  suit  withholding  the  possession  of  said  premises 
under  and  by  virtue  of  said  deeds,  marked  Defendant's  Ex* 
hibits  A  and  B.  That  the  said  Charles  lived  with  his  mother 
at  the  time  the  second  deed  (Exhibit  B)  was  made,  and  eon- 
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tinned  so  to  live  until  the  time  of  her  death;  that  prior  to 
that  time  he  lived  near  her,  and  was  well  acquainted  with  her 
circumstances,  and  all  the  various  facts  set  forth  in  these  pro- 
ceedings. 

Twentieth.  That  it  does  not  satisfactorily  appear  that  the 
said  defendant,  before  the  commencement  of  this  suit,  ousted 
the  plaintiff  from  the  use  and  enjoyment  of  the  east  twenty- 
five  acres  of  the  west  fifty  acres  of  the  west  half  of  the  north- 
west quarter  of  section  eight,  township  and  range  aforesaid ; 
that  a  fair  market  valuation  of  the  twenty  acres  north  of  the 
road  would  be  $16,  and  of  the  fifty  acres  $45  per  acre. 

Ttoeniy-firat  The  files,  records  and  all  exhibits  offered  in 
evidence  in  this  case,  and  allowed,  are  hereby  especially  referred 
to  and  made  a  part  of  these  findings. 

CX)NOLUSIONS  OF   LAW. 

By  the  terms  of  the  will  of  £lva  Dieffenbacker,  her  mother 
Elizabeth  had  a  life  interest  in  her  estate,  coupled  with  a  power 
to  sell  upon  the  happening  of  a  contingency.  This  is  not  a 
case  of  power  to  sell  at  discretion,  which  would  create  a  fee ; 
but  the  power  depending  upon  a  contingency,  it  is  incumbent 
upon  those  claiming  title  by  the  exercise  of  the  power  to  show 
that  the  power  was  well  executed,  and  that  the  contingency 
actually,  as  a  matter  of  fact,  had  arisen  at  the  time  the  power 
was  exercised.  Upon  them,  the  defendants,  is  the  burden  of 
proof  to  show  that  fact. 

It  cannot  be  presumed  from  the  terras  of  the  will  that  any 
such  contingency  could  arise,  empowering  sale  of  realty,  while 
there  were  money,  goods  or  chattels  of  said  estate  on  hand; 
and  an  insufficiency  of  ^money,  goods  and  chattels  to  comfort- 
ably support  said  Elizabeth  was  a  condition  precedent  to  sale 
of  real  estate. 

It  is  argued  with  much  force  and  insisted  by  counsel  that 
credit  should  be  given  for  the  money  expended  by  said  Eliza- 
beth for  the  completion  of  the  house,  for  the  funeral  expenses 
of  Elva,  for  a  monument,  and  for  other  apparently  legitimate 
debts  and  charges  against  the  estate  of  said  Elva,  and  that, 
should  credit  be  so  given,  it  would  appear  from  the  evidence 
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that  the  contingency  creating  power  to  dispose  had  arisen ; 
bot  these,  if  legitimate,  should  have  been  proved  and  allowed 
in  the  Probate  Conrt.  By  the  express  terms  of  the  will  the 
power  and  anthority  to  pay  these  debts,  if  just,  was  conferred 
upon  the  executor,  as  such.  It  was  the  expressed  will  of  the 
testator  that  this  power  should  only  be  exercised  by  that 
officer  as  such.  If  Elizabeth  Dieffenbacker  took  it  upon  her- 
self, in  the  face  of  that  provision  in  the  will,  to  administer 
the  estate  of  her  daughter,  she  certainly  did  it  at  her  peril 
and  the  peril  of  those  claiming  under  her,  and  the  court  is 
not  warranted  in  sustaining  the  action,  and  allowing  accounts 
which  have  never  been  presented*  to  the  proper  tribunal  for 
adjudication. 

It  is  claimed  that  as  money  left  in  bank  by  Elva  belonged 
to  her  estate,  and  was  drawn  without  authority  of  her  repre- 
sentative by  an  unauthorized  endorsement,  there  was  no  valid 
payment  of  the  same ;  that  the  representative  of  Elva  could 
still  demand  and  recover  the  same,  and  the  said  Elizabeth 
would  not  be  obligated  to  use  such  money  for  her  support  be- 
fore she  would  be  authorized  to  sell ;  but  surely,  if  the  said 
Elizabeth,  by  requesting  and  appropriating  said  certificate  of 
deposit,  kept  the  same  from  the  knowledge  of  the  executor, 
and  deprived  the  estate  thereof,  at  this  time,  she  and  those 
chiming  under  her,  would  be  estopped  from  claiming  advan- 
tage by  her  wrong. 

In  the  event  of  the  happening  of  the  contingency  creating 
the  power  to  sell  real  estate,  the  authority  would  only  arise 
to  use  so  much  as  was  reasonably  necessary  for  her  comfort- 
able support,  and  the  sale  must  be  made  for  that  purpose, 
and  with  that  view  only.  Even  though  the  contingency 
might  have  existed,  if  the  sale  was  made  for  other  purposes, 
it  would  be  ultra  vires  and  void.  Unfortunately,  the  circum- 
stances surrounding  this  case  lead  to  the  impression  that  a 
purpose  to  subvert  the  provisions  of  the  will  governed  the 
conduct  of  the  parties  to  the  conveyance  in  question,  rather 
than  an  honest  purpose  to  properly  and  judiciously  execute  the 
power. 

The  sales,  made  as  they  were  by  Elizabeth  Dieffenbacker 
Vol.  v.— 10 
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to  her  son  Oharles,  a  person  without  means  and  involyed,  who 
never  paid  anything  upon  the  same  except  what  he  eonld  raifie 
by  mortgage  on  the  property  bonght;  the  small  consideration ; 
the  sale  of  the  twenty  acres  with  the  house  where  she  lived 
while  a  smaller  and  much  less  valuable  and  useful  tract  re- 
mained— taint  the  transaction  with  a  lack  of  honest  motive  not 
tending  to  substantiate  the  claim  that  her  necessities  created 
ihe  contingency  authorizing  the  conveyance. 

No  ouster  is  considered  to  have  been  shown  as  to  the  east 
twenty-five  acres  of  the  fifty  acres  in  question,  and  as  to  that 
the  plaintiff  cannot  recover  thQ  same  in  this  action.  It  is, 
therefore,  considered,  upon  the  facts  proved  and  the  law  found 
by  the  coart,  that  the  said  plaintiff  is  entitled  to  the  premises 
described  in  the  third  count  of  her  declaration,  viz.,  the  west 
half  of  southwest  quarter  of  southwest  quarter  of  section  5, 
tovm  and  range  aforesaid,  consisting  of  20  acres ;  and  under 
the  fourth  (4)  count  in  said  declaration,  to  an  undivided  one- 
half  interest  in  the  property  described  therein,  to  wit,  an  un- 
divided one-half  interest  in  the  west  twenty-five  acres  of  the 
west  half  of  northwest  quarter  section  eight  (8),  town  and 
range  aforesaid. 

Let  a  judgment  be  rendered  accordingly. 

This  statement  of  the  case  will  be  sufficient  for  the  pnr. 
poses  of  an  examination  of  the  legal  questions. 

I.  Defendant  contends  that  the  court  had  no  power  to  per- 
mit an  amendment  of  the  declaration  which  substituted  one 
party  plaintiff  for  another.  This  it  is  said  made  a  new  suit  of 
it ;  the  defendant  has  never  pleaded  in  that  suit,  but  he  was 
compelled,  notwithstanding  his  objection,  to  proceed  to  the 
trial  of  a  case  in  which,  if  there  was  any  issue,  it  was  one  made 
by  the  court  itself,  without  his  consent  and  against  his  remon- 
strance.  The  statute  of  amendments  is  not  broad  enough  to 
aothorize  a  change  of  parties  and  the  substitution  of  a  new  ac- 
tion by  another  plaintiff. 

This  contention  is  plausible,  but  we  think  not  sound.  In 
KimhaU^  c&o.j  Co.  v.  Vroman  (35  Mich.  310),  a  declaration 
against  ^'  William  A.  Tomlinson,  as  president  for  the  time  be- 
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iugy  of  the  Kimball  &  Austin  Manufacturing  Company,  a 
oompauj  organized  and  existing  under  and  by  virtue  of  the 
laws  of  said  State,  and  doing  business  at  Kalamazoo,  in  the 
county  aforesaid,"  was  allowed  to  be  amended  on  the  trial  by 
striking  out  the  name  of  Tomlinson  and  the  designation  of  his 
official  character,  leaving  the  declaration  to  stand  as  one 
against  the  company,  as  defendant.  This  may  be  said  to  have 
been  a  change  of  the  party  defendant;  but  the  purpose  had 
been  to  charge  the  company ;  the  declaration  counted  on 
an  obligatioD  of  the  company,  and  the  amendment  did  not 
change  the  issue  which  the  parties  had  expected  to  try.  In 
Kinney  v.  Barrett  (46  Mich.  87),  an  error  had  been  com- 
mitted in  planting  the  suit  of  precisely  the  same  character 
with  that  committed  in  this  case ;  but  it  was  said  that  as  the 
title  claimed  by  the  wards  was  set  out  in  the  declaration, 
and  the  guardian  was  only  a  nominal  party,  the  court  in  its 
discretion  might  have  permitted  an  amendment  We  think  so 
still. 

The  defendant  ccmiplains  that  he  had  no  opportunity  to 
plead  to  the  amended  declaration.  But  the  Circuit  Court  was 
not  informed  that  he  desired  any  such  opportunity,  nor  is 
there  any  reason  to  suppose  he  did.  There  is  no  pretense  or 
B^gg^tion  now  that  any  different  issue  was  desired  than  the 
one  made  by  the  plea  before  filed,  and  on  which  trial  was  had, 
and  no  ground  for  any  supposition  that  the  defendant  was  de- 
prived of  any  substantial  right  by  either  the  amendment  or  the 
order  to  proceed  to  trial. 

II.  The  objection  to  the  probate  of  the  will  of  William 
Dieffenbacker  in  the  county  of  Lenawee  is  also,  we  think, 
without  merit.  The  objection  assails  the  probate  collaterally 
on  the  ground  of  the  want  of  interest  in  Armstrong,  the  peti- 
tioner for  the  probate.  It  appears,  however,  from  the  petition 
which  Armstrong  presented,  that  he  had  an  interest,  for  he  rep- 
resents himself  as  being  guardian  of  this  plaintiff,  who  was  an 
infant,  and  claimed  title  to  land  through  the  will.  If  the  fact 
was  as  he  represented,  his  interest  was  unquestionable.  {Movo- 
ei^M  Appeal^  48  Mich.  441.)  This  seems  to  be  conceded ;  and 
the  objection  is,  not  that  he  did  not  show  his  interest  by  his 
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allegations,  bat  that  it  does  not  appear  that  he  proved  it.  To 
this  the  sufficient  reply  is  that  the  contrary  does  not  appear. 
The  probate  conrts  of  this  State  are  courts  of  general,  and 
for  the  most  part  of  exclusive,  jurisdiction  in  probate  matters 
{People  V.  Wayne  Circuit  Courts  11  Mich.  893 ;  Woods  v.  Mon- 
roe^ 17  Mich.  238 ;  Church  v.  BoUombj  45  Mich.  29);  and  their 
orders  and  decrees  are  not  to  be  collaterally  attacked  on  any 
assumption  that  they  may  have  exercised  their  jurisdiction 
without  evidence  to  support  the  allegations.  All  presump- 
tions are  that  their  action,  when  properly  invoked,  is  rightful ; 
and  a  contrary  presumption  would  be  particularly  unreasonable 
in  a  case  like  the  present,  where,  if  Armstrong  was  guardian, 
as  he  claimed  to  be,  it  is  highly  probable  he  was  appointed 
such  guardian  by  this  very  court,  so  that  the  record  evidence 
of  the  fact  would  be  before  the  judge  to  whom  the  petition 
for  probate  was  presented,  and  who  in  that  case  would  take 
judicial  notice  of  the  fact  But  if  the  appointment  had  been 
made  elsewhere,  there  is  nothing  in  this  record  to  show  that 
proof  of  it  was  not  duly  made,  and  it  is*  consistent  with  all  that 
appears  that  the  allegations  of  the  petition  were  duly  supported. 
The  action  of  the  probate  judge  assumed  that  he  was  satisfied 
of  their  truth  ;  and  when  his  action  is  collaterally  assailed,  the 
presumption  in  support  of  it  must  be  that  he  was  satisfied  in  a 
legal  way  and  by  proper  proof. 

The  case  differs  essentially  from  Besanfon  v.  Brovn^son  (39 
Mich.  388),  for  in  that  case  there  waa  no  showing  of  interest 
by  the  petition.  And  it  may  not  be  improper  to  remark, 
though  the  fact  may  have  no  legal  significance,  that  the  party 
now  setting  up  the  Michigan  probate  is  one  whose  interest 
under  it  is  not  disputed,  and  who,  so  far  as  such  a  thing  is  pos- 
sible, may  be  said  to  adopt  and  sanction,  as  she  certainly  relies 
upon,  what  the  party  who  unquestionably  is  now  rightfully 
acting  for  her,  assumed  then  to  do. 

III.  The  principal  questions  in  the  case  arise  on  the  will  of 
Elva  Dieffenbacker,  who,  after  providing  for  the  payment  of 
debts  and  funeral  expenses  and  making  a  small  specific  gift, 
gave  to  her  mother  Elizabeth  Dieffenbacker,  under  whom  the 
defendant  claims,  all  the  rest,  remainder  and  residue  of  her 
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property,  of  whatever  nature,  for  and  during  her  natural  life ; 
and  in  case  the  use  of  the  property  should  be  insufficient  for 
her  support,  then  and  in  that  ease  authorized  her  to  dispose  of 
snch  and  so  much  of  the  property  as  should  be  sufficient  for 
that  purpose.  The  position  is  taken  that  by  this  gift  Elizabeth 
DieSenbacker  took  a  fee  in  the  lands ;  but  this  we  do  not  con- 
cur in.  She  had  a  life-estate  only,  with  conditional  power  of 
disposal.  {Terry  v.  Wiggins^  47  N.  Y.  512  ;  Minot  v.  Fres- 
eoU,  14  Mass.  496.) 

The  power  to  dispose  of  the  property  was  conditioned  upon 
the  nse  thereof  being  insufficient  for  the  beneficiary's  support. 
The  plaintiff  contends  that  the  general  rule  that  real  property 
is  only  to  be  resorted  to  when  the  personalty  is  exhausted  is 
applicable  to  such  a  gift ;  and,  therefore,  the  contingency  in 
which  the  power  to  dispose  of  the  real  estate  might  be  exer- 
cised ncTcr  occurred ;  it  appearing  that  the  executor  of  Elva 
Dieffenbacker  had  money  on  hand  applicable  to  the  support  of 
Mrs.  Dieffenbacker,  both  at  the  time  when  she  assumed  to  ex- 
ecute the  power  of  sale,  and  also  at  the  time  of  her  death. 
It  is  also  urged  for  the  plaintiff  that  Mrs.  Dieffenbacker 
could  not  be  the  judge  of  the  necessity  of  making  sale  of  the 
land,  bnt  that  the  necessity  must  appear  to  have  existed  as  a 
fact.  {Minot  v.  Prescott^  14  Mass.  496 ;  Stevens  v.  Winship^ 
1  Pick.  317 ;  Zamed  v.  Bridge^  17  Pick.  839 ;  Paine  v. 
Barnes,  100  Mass.  470 ;  ffull  v.  Culver,  84  Conn.  408  ;  Hen- 
derem  v.  BlaclOywrn,  104  111.  227;  Warrm  v.  Webl,  68  Me. 
133.)  On  the  other  hand  it  is  contended  for  the  defendant 
that  Mrs.  Dieffenbacker  under  the  will  had  no  more  and  no 
different  authority  to  dispose  of  the  personalty  than  of  the 
realty ;  the  condition  was  single  and  applied  equally  to  both  ; 
she  was  absolutely  entitled  to  the  use  of  both,  and  to  dispose 
of  the  property,  real  as  much  as  personal,  when  the  use  should 
prove  insufficient.  And  this  seems  to  be  warranted  by  the 
phraseology  of  the  will. 

But  whatever  might  be  the  construction  of  the  will  if  the 
personalty  were  anything  besides  money,  it  would  be  an  un- 
reasonable and  wholly  unwarranted  construction  that  would 
justify  an  exercise  of  the  power  to  sell,  for  the  purpose  of 
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raising  money,  when  there  was  already  money  on  hand  with 
which  the  object  of  the  testator's  bounty  conid  be  accom- 
plished. It  was  her  manifest  purpose  to  preserve  the  body 
of  her  estate  intact  for  this  plaintiff,  unless  a  sale  should  be 
necessary  for  her  mother's  support ;  and  the  only  purpose  that 
could  exist  for  making  any  sale  would  be  to  produce  a  fund 
which  could  be  made  use  of  for  such  support.  If  a  fund  al- 
ready existed,  unappropriated  and  uninvested,  as  apparently 
was  the  case  here,  the  creation  of  a  further  fund,  by  a  sale  of 
either  lands  or  chattels,  would,  if  within  the  terms  of  the 
power,  be  an  abuse  of  it.  But  we  do  not  think  it  could  be 
held  to  be  within  its  terms.  And  Mrs.  Dieffenbacker  appar- 
ently  must  herself  have  thought  she  was  at  liberty  to  make 
use  of  any  money  on  hand,  for  she  proceeded  to  draw  the 
money  from  the  bank  and  make  use  of  it  immediately  after 
her  daughter's  death ;  a  lawless  act,  in  so  far  as  it  was  accom- 
plished by  the  unwarranted  use  of  her  daughter's  name  in 
indorsing  the  certificate,  but  not  otherwise  unwarranted  if  the 
money  was  needed  for  her  support. 

But  we  also  think  the  court  had  evidence  tending  to  show 
that  the  conveyances  made  by  Mrs.  Dieffenbacker  to  defendant 
were  made  in  fraud  of  the  plaintiff's  rights,  and  by  a  perversion 
of  the  power  given  by  the  will  instead  of  being  in  bona  fide 
execution  of  it.  The  defendant  had  no  means  to  buy  lands 
with,  and  was  not  a  person  to  be  looked  to  as  a  purchaser 
if  a  sale  for  the  raising  of  money  was  in  contemplation  ;  and 
a  sale  to  a  person  without  means  when  ready  money  was  the 
nominal  purpose,  must  necessarily  be  suspicious.  But  the 
consideration  in  one  case,  at  least,  was  grossly  inadequate ; 
and  so  it  was  in  the  other  also,  unless  much  importance  is  at- 
tached to  the  life-lease  which  was  given  back.  But  the  trans- 
action in  that  case  looks  very  much  like  one  fixed  up  for  a 
purpose  diflferent  from  the  one  professed. 

Complaint  is  made  that  the  judge  refused  to  find  that  the 
completion  of  an  unfinished  house  which  was  begun  by  Elva, 
and  was  her  mother's  home  after  Elva's  death,  was  a  proper 
expenditure  for  the  mother's  support.  But  the  argument  for 
such  an  expenditure  would  hold  good  in  support  of  an  expend- 
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itare  for  the  erection  of  an  entirely  new  building  had  Elva 
left  none,  or  in  justification  of  any  particular  improvement 
upon  the  land  which  would  be  calculated  to  make  it  more 
productive.  It  would  apparently  have  been  a  very  proper  and 
desirable  thing  for  Elva  to  have  provided  for  the  completion 
of  the  unfinished  house  for  her  mother's  occupation  but  she 
failed  to  do  so.  She  merely  provided  a  fund  for  her  mother's 
support ;  and  the  building  of  a  house,  in  whole  or  in  part, 
cannot  be  considered  a  part  of  the  support  of  the  person  who 
is  to  occupy  it. 

Ko  errors  appear  in  the  case,  and  the  judgment  must  be 
affirmed. 

The  other  justices  concurred. 


ESTATB    OF    HOPPEB. 

[66  Cbliforni*.  80.] 

CoNSTBUCmON  OF  A  WILL.— IaITJCNTION. 

When  a  testator  makes  a  specific  derisc  of  a  tract  of  land,  and  then  sells  a  portion 
of  the  tract,  and  afterwards  repurchases  that  portion,  the  whole  tract  wUl  pass 
to  the  deyisee  on  the  death  of  the  testator,  if  it  is  manifest  from  the  terms  of 
the  will  that  it  was  the  intention  of  the  testator  to  dispose  of  all  the  property 
which  he  might  own  at  the  Ume  of  his  death. 

Appeal  from  a  decree  of  the  Superior  Court  of  the  county 
of  Napa.    The  facts  appear  in  the  opinion  of  the  court. 

Stanh/y  Stoney  dk  Hayes  and  Spencer  dk    Hennmgj  for 
appellants. 

J.  J.  May^  E.  W.  McOravo^  Crouch  dk  Johneoiiy  and  A.  J. 
SvUj  for  respondents. 
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BoBB,  J.  Charles  Hopper,  on  the  first  of  April,  1868, 
made  his  last  will  and  testament,  which  contained  a  devise  to 
his  son  Thomas,  in  these  words :  ^'  I  give,  bequeath  and  devise 
to  my  son,  Thomas  B.  Hopper,  that  portion  of  real  estate  he 
has  inclosed  and  now  has  in  his  possession,  supposed  to  be  one 
hundred  and  forty  (140)  acres,  more  or  less."  At  the  date  of 
the  will,  Thomas  B.  Hopper  had  inclosed  and  in  his  possession 
a  portion  of  his  father's  land,  containiDg  about  140  acres.  On 
the  14th  of  June,  1870,  the  testator  sold  and  conveyed  18 
acres  and  a  fraction  of  this  tract  to  one  Baldwin,  which  portion 
for  convenience,  will  be  referred  to  as  the  Baldwin  tract ;  and 
on  the  2l8t  of  February,  1871,  sold  and  conveyed  to  one  Forbes 
18  acres  thereof.  On  the  4th  of  October,  1871,  the  testator 
executed  a  codicil  to  his  will,  by  which  certain  provisions  of 
the  will  were  altered,  but  which  did  not  interfere  with  the 
devise  to  Thomas  B.  Hopper.  On  the  19th  of  July,  1872,  the 
testator  repurchased  the  Baldwin  tract,  and  thereupon  entered 
into  possession  of  it,  and  remained  in  possession  and  seized  in 
fee  thereof  until  his  death. 

On  the  25th  of  January,  1878,  the  testator  conveyed  to 
his  son  Thomas,  by  deed,  that  portion  of  the  property  de- 
vised to  him  not  embraced  in  the  conveyances  to  Baldwin  and 
Forbes.  After  the  death  of  the  testator,  which  occurred  on 
the  24th  of  September,  1880,  his  will,  with  the  codicil,  was 
duly  admitted  to  probate,  and  administration  upon  his  estate 
duly  had.  (Jpon  the  final  distribution  of  the  estate,  the  ques- 
tion involved  in  this  appeal  arose.  That  question  is — Who  is 
entitled  to  the  Baldwin  tract;  Thomas  B.  Hopper,  or  the 
residuary  legatees  ? 

According  to  the  rule  of  the  common  law,  after-acquired 
real  estate  did  not  pass  by  a  will.  And  this  rule  was  enforced 
so  strictly,  that  a  will  was  held  to  be  inoperative  upon  real 
estate  of  which  the  testator  was  the  owner  at  the  time  of  the 
making  of  the  will,  and  afterwards  sold,  repurchased,  and  died 
seized — which  is  the  exact  case  at  bar.  Tested,  therefore,  by 
the  rule  of  the  common  law,  it  is  plain  that  Thomas  B.  Hopper 
would  not  be  entitled  to  the  disputed  premises.  But  in  this 
State,  as  in  many  others,  that  rule  has  been  changed  by  statute. 
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Section  22  of  the  Act  of  April  10, 1850,  as  amended  in  1866 
(Stats.  1865-6,  381),  provides :  '*  Any  estate,  right,  or  interest 
in  lands  acquired  by  the  testator  after  the  making  of  his  will, 
shall  pass  thereby  and  in  ]ike  manner  as  if  (possessed)  at  the 
time  of  making  the  will,  if  such  shall  manifestly  appear  by 
the  will  to  have  been  the  intention  of  the  testator.  Every 
will  made  in  express  terms,  devising,  or  in  any  other  terms 
denoting  the  intent  of  the  testator  to  devise,  all  the  real  estate 
of  such  testator,  shall  be  construed  to  pass  all  such  real  estate 
which  such  testator  was  entitled  to  devise  at  the  time  of  the 
decease  of  such  testator.^' 

If,  therefore,  from  a  fair  reading  of  the  will  in  question, 
it  appears  that  it  was  the  intent  of  the  testator  thereby  to 
devise  all  of  the  property  of  which  he  should  die  seized,  it 
is  within  the  operation  of  the  statute  to  give  effect  to  that 
intention.  (Redfield  on  Wills,  vol.  1,  pp.  333,  338,  4th  ed. ; 
Brimmer  v.  Sohier^  1  Cush.  132 ;  Winchester  v.  Forster^  3 
Cush.  369;  Liggat  v.  Hart,  23  Mo.  127;  Quinn  v.  Harden^ 
Irookj  54  N.  T.  87.)  "  Every  testator  is  aware,"  as  said  in 
Brimmer  v.  Sohier  {supra)^  "  that  his  will  cannot  take  effect 
until  after  his  death ;  that,  until  that  event,  all  his  property 
remains  at  his  disposal ;  and,  ordinarily,  it  is  from  that  period 
that  his  intention  to  settle  its  final  distribution  may  be  pre- 
sumed." But  the  language  of  the  will  we  are  considering 
makes  manifest  the  intent  of  the  testator  to  dispose  thereby 
of  all  of  the  property  he  might  own  at  his  death.  By  it  he 
first  directs  payment  of  all  his  legal  debts,  after  which  he 
devises  and  bequeaths  to  his  wife  all  the  real  estate,  money 
and  other  property  "  which  may  remain  after  satisfying  the 
following  provision,  for  her  sole  use  and  benefit,  during  the 
term  of  her  natural  life,  to  be  disposed  of  at  her  death  as 
hereinafter  mentioned.''  The  provisions  to  be  satisfied,  ac- 
cording to  the  terms  of  the  will,  before  the  devise  and  bequest 
to  the  wife  becomes  effective,  are  certain  specific  devises, 
among  which  is  the  one  to  Thomas  B.  Hopper.  After  these 
specific  devises  are  satisfied  and  the  debts  paid,  all  of  the  re- 
maining property  is  to  go  to  the  widow  during  her  natural  life, 
and  afterwards  as  further  directed  by  the  testator. 
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We  think  the  language  of  the  will  dearly  denotes  the  in- 
tention of  the  testator  to  dispose  of  all  of  the  property  he 
shoold  leave  at  the  time  of  his  death  ;  and  as  he  owned  the 
property  in  question  at  that  time,  and  as  by  the  terms  of  the 
will  it  is  devised  to  Thomas  B.  Hopper,  he  is  entitled  to  have 
it  awarded  to  him  in  and  by^  the  decree  of  distribution. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

MoEiKSTRT,  J.,  and  MoEeb,  J.,  concurred. 


ESTATB    OF    EjDDEB. 
[66  California,  487.] 


FbADDULSNT  destruction  of  a  will. — ^EVIDBNCS   TO   PROVB 

CONTENTS. 

The  evidence  Bbowed  that  at  the  time  of  the  destrnction  of  the  wiU  the  testatrix 
was  very  ill  in  bed,  and  in  a  Bemi-KX>mato8e  condition ;  her  attendant  handed 
her  the  will  and  immediately  afterwards  she  saw  it  in  the  fire,  but  made  do 
attempt  to  rescoe  it.  Whether  the  wiU  was  thrown  into  the  fire  by  the  tests- 
triz,  or  accidentally  fell  there,  was  not  shown  :  Hdd,  that  the  eyidenoe  did 
not  prove  a  fraudulent  destruction  of  the  ^1  by  the  attendant. 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  county. 

Burt  dk  PfateTj  for  appellants. 

5.  A.  Barker^  Houghton  dk  Reynolds^  and  Moore^  Lam 
dh  Johnson^  for  respondents. 

Morrison,  C.  J.  This  is  an  appeal  from  an  order  admitting 
to  probate  a  destroyed  will.  The  petition  alleged  the  execu- 
tion of  the  will,  and  that  it  was  never  revoked  by  the  deceased; 
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that  on  a  day  and  at  a  place  named,  and  without  the  knowl- 
edge or  consent  of  said  deceased,  the  will  '^  was  fraudulently 
burned  and  destroyed  by  and  through  the  neglect  and  inatten- 
tion of  one  Laura  Stevens,  who  was  then  and  there  the  nurse 
and  sole  attendant  upon  said  decedent,  and  that  said  Mary 
Kidder  died  without  any  information  or  knowledge  of  the 
facts  of  said  burning  and  destruction  thereof."  The  petition 
was  demurred  to,  on  the  ground  that  the  facts  constituting  a 
fraudulent  destruction  are  not  stated,  that  it  does  not  appear 
by  whom  the  alleged  will  was  destroyed,  nor  what  acts  con- 
tributed to  its  destruction,  nor  how  the  negligence  or  inatten- 
tion of  the  attendant  brought  about  the  destruction.  The 
demurrer  wag  overruled. 

This  proceeding  was  under  section  1339,  C«  C.  P.,  which 
provides  that  *'  no  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence  at  the 
time  of  the  death  of  the  testator,  or  is  shown  to  have  been 
fraudulently  destroyed  in  the  lifetime  of  the  testator,  nor 
unless  its  provisions  are  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses."  The  ground  relied  upon  by 
petitioner  in  this  case  was  that  the  will  had  been  fraudulently 
destroyed  in  the  lifetime  of  the  testatrix,  Mary  Eidder.  The 
averment  in  that  regard  in  the  petition  is,  "  that  said  last  will 
and  testament  was  fraudulently  burned  and  destroyed  by  and 
through  the  neglect  and  inattention  of  one  Laura  Stevens,  who 
was  then  and  there  the  nurse  and  sole  attendant  upon  said 
decedent,"  and  the  finding  of  the  court  upon  the  point  is, 
'*  that  when  said  will  was  brought  to  her  (the  testatrix)  she 
partially  withdrew  it  from  the  envelope,  and  then  returned  it, 
there  and  then  allowed  it  to  fall  from  her  hand  into  the  fire, 
when  it  was  wholly  consumed.  That  said  destruction  of  said 
^ill  was  wholly  unintentional  on  the  part  of  said  Mary  Kid- 
der, .  .  .  and  that  the  wife  of  Ira  Stevens  (the  nurse)  was 
present  at  the  time  said  will  was  burned,  and  saw  it  fall  into 
the  fire,  but  did  not  make  any  effort  to  preserve  it,  and  did  not 
inform  said  Mary  Kidder  that  it  had  fallen  into  the  fire,  or 
was  burned  or  destroyed." 

It  will  be  borne  in  mind  that  the  petition  was  for  the  pro- 
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bate  of  a  will  alleged  to  have  been  frandulently  destroyed 
during  the  lifetime  of  the  testatrix,  and  the  first  inquiry  is — 
Do  the  allegation  in  the  petition  show  a  fraudulent  destmction 
of  the  will }  It  is  true  that  it  is  charged  that  the  will  was 
fraudulently  burned  and  destroyed  "  by  and  through  the  n^- 
lect  and  inattention  of  one  Laura  Stevens,  who  was  then  and 
there  the  nurse  and  attendant  upon  the  decedent."  What 
acts  of  neglect  and  inattention  the  nurse  was  guilty  of  are  not 
stated,  and  the  court  is  left  to  conjecture.  It  is  well  settled 
that  when  fraud  is  complained  of  as  the  ground  of  relief,  the 
facts  and  circumstances  constituting  the  fraud  must  be  stated. 
It  has  been  so  held,  and  such  is  unquestionably  the  well-settled 
doctrine  of  this  court.  {Goodwin  v.  Ooodwin^  59  Oal.  562, 
and  authorities  there  cited.) 

The  testimony  of  Laura  Stevens,  the  only  witness  who  was 
present,  and  the  sole  witness  who  testified  to  the  destrnction 
of  the  will,  was  substantially  as  follows : 

"I  handed  the  will  to  her;  she  lay  it  in  her  hands  like 
that  (showing)  and  kind  of  sank,  and  I  just  walked  around  the 
other  side  of  her,  and  saw  it  was  in  the  fire.  While  I  was 
walking,  it  was  in  the  fire.  .  .  .  She  made  a  motion  of 
her  hand  down  on  one  side,  like  she  was  half  asleep,  and 
the  paper  went  into  the  fire  and  was  consamed  there.  •  .  • 
I  couldn't  tell  whether  it  was  a  throwing  or  fiirting  around, 
but  it  went  into  the  fire.  ...  I  was  going  around  like^ 
and  with  that  motion  the  will  went  into  the  fire.  I  couldn't 
tell  why  I  didn't  get  it  out  of  the  fire ;  I  didn't  know  any- 
thing about  it,  really;  didn't  know  what  to  do,  nor  really 
didn't  think  about  it." 

Does  the  evidence  show,  or  does  the  court  find  facts 
amounting  to  fraud,  or  constituting  a  fraodulent  destruction  of 
the  will.  The  Supreme  Court  of  New  York,  in  a  case  similar 
to  this,  says :  ''  The  question  of  the  fraudulent  destruction  of  a 
will  under  this  section  must  be  one  of  fact.  Fraud  is  never  to 
be  presumed.  This  is  a  fundamental  rule.  It  is  never  to  be 
imputed  or  inferred,  but  must  be  proved  by  satisfactory  evi- 
dence."    (Timon  v.  Claffy,  45  Barb.  446.) 

The  most  that  can  be  said  of  the  conduct  of  Mrs.  Stevens 


ESTATE  OP  KIDDER.  157 

is,  that  she  neglected  to  take  the  will  from  the  fire ;  but  to  im- 
pute to  her  frandulent  conduct  would  be  more  than  the  evidence 
jnstifieB.  We  do  not  think  that  the  evidence  shows  or  that  the 
court  finds  a  fraudulent  destruction*  of  the  will,  under  section 
1339  of  the  Code  of  Civil  Procedure. 

From  what  has  been  said,  it  is  apparent  that  the  orders  ap- 
pealed from  must  be  reversed  ;  but  there  are  one  or  two  other 
points  in  the  case  to  be  considered.  On  an  application  to  have 
a  lost  will  admitted  to  probate,  the  provisions  of  such  will  must 
be  clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses. Such  is  the  language  of  section  1339  of  the  Code, 
already  referred  to,  and  it  is  claimed  by  the  contestants  that 
such  was  not  done  in  this  case. 

The  first  witness  examined  as  to  the  contents  of  the  alleged 
destroyed  will  was  J.  £.  Brown,  who  testified  as  follows: 
'^  The  first  thing  was  that  she  wanted  Jessie  Kidder  to  have 
$1,500.  I  wrote  it  down.  The  next  she  wanted  to  give  one 
of  her  sons  $5.  I  don't  recollect  his  name.  It  was  not  Ira. 
I  wrote  down  that  bequest.  She  wanted  one  of  her  daughters, 
living  in  Oregon  or  Sacramento,  I  forget  which,  to  have 
$1,000.  I  wrote  that.  One  more  daughter  she  wanted  to 
give  $500 ;  where  she  lived  I  don't  recollect.  I  wrote  that." 
Tlie  next  witness  testifying  to  the  contents  of  the  will  was 
Mrs.  8.  J.  Towle,  who  testified  to  a  bequest  therein  of  $500 
to  a  son  living  in  Oregon.  The  witness,  on  being  requested  a 
second  time  to  state  the  contents  of  the  will,  omitted  this  be- 
quest. .  .  .  ''My  impression  is  that  the  one  in  Oregon 
(the  daughter  in  Oregon)  was  to  have  the  $1,000,  but  I  would 
not  be  positive  now;  that  has  been  my  impression,  at  least 
ever  since  the  last  trial."  Further  on  in  her  testimony,  this 
witness  speaks  for  the  first  time  of  a  reservation  in  the  will  of 
$500  for  funeral  expenses. 

The  foregoing  is  a  fair  sample  of  the  testimony  on  the  con- 
tents of  the  will ;  and  can  it  be  said  that  the  contents  of  the 
will  were  clearly  and  distinctly  proved  by  two  witnesses  ?  In 
Davis  V.  Sigoumey  (8  Met.  487)  Wilde,  J.,  says :  "  To  author- 
ize the  prolate  of  a  lost  will  by  parol  proof  of  its  contents, 
depending  on  the  recollection  of  witnesses,  the  evidence  must 
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be  strong,  positive  and  free  from  all  donbt  Courts  are  bound 
to  consider  snch  evidence  with  great  cantion,  and  thej  cannot 
act  npon  probabilities."  "  This  strictness  is  requisite,  in  order 
that  courts  may  be  sure  that  they  are  giving  effect  to  the  will 
of  the  deceased,  and  not  making  a  will  for  him."  {MaUer  of 
Johnson's  WUly  40  Conn.  689.) 

We  do  not  think  the  evidence  given  of  the  eontents  of  the 
will  in  this  case  of  such  a  character  as  comes  up  to  the  re- 
quirement of  the  statute,  or  the  rule  laid  down  in  the  forego- 
ing cases. 

The  objection  to  the  credibility  or  the  competency  of  the 
witnesses  on  the  ground  of  interest  was  not  well  taken. 

Orders  reversed  and  cause  remanded  for  a  new  trial 

MoE^SB,  J.,  MoElNSTET,  J.,   ShASPSTBIN,  J.,  TnOVSTOSf  J., 

and  Boss,  J.,  concurred. 
Behearing  denied. 


Webster  vs.  Morris. 

[66  Wisconsin,  866.] 


Bequest  fob  ghabfiable  ftteposbs. — ^iNDEFDnxENESs. — PBao- 

ATOBT    WOBDS. — ^PEBPBTUmBS. 

A  bequest  was  made  to  the  "  Omro  and  Algoma  Union  Cemetery  Asaodation  of 
Omro."  There  was  no  corporation  of  that  name,  but  there  were  corporatioDS 
called  respectively  the  "  Omro  Cemetery  Association  "  and  the  "  Union  Cem- 
etery Association,"  both  having  grounds  in  Omro.  The  members  and  inoor- 
porators  of  the  latter  indaded  inhabitants  of  the  towns  of  Omro  and  Algoma. 
Meld,  that  extrinsic  evidence  of  the  above  facts  was  admissible,  and  that  the 
lAst-named  corporation  was  the  one  intended. 

A  bequest  of  a  sum  not  exceeding  $2,000  to  a  cemetery  association  "for  the  pur- 
pose of  assisting  in  building  a  chapel  on  or  near  the  cemetery  grounds."  with 
a  direction  that  if  the  association  will  not  build  such  chapel  tiien  it  uae  the  in- 
come from  the  sum  bequeathed  in  improving  the  grounds,  is  valid. 
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A  beqnert  of  money  was  made  to  tbe  "  First  Presbyterian  Chnreh  of  the  Village 
of  Omro,"  with  directions  that  the  smn  bequeathed  be  kept  as  a  perpetual  fond 
for  the  nse  of  said  society,  and  that  one  half  of  the  interest  arising  therefrom 
be  need  In  defraying  the  expenses  of  the  society,  "  and  tbe  balance  distribvted 
sad  used  for  the  relief  of  the  resident  poor.*    Hdd^ 

(1)  Eztrindo  eridence  was  admissible  to  show  that  the  "  First  Presbyterian 
Society  of  the  Town  of  Omro'*  was  intended. 

(2)  A  beneficial  interest  Tested  at  once  in  the  ehnrdi  corporation,  and  the 
beqaesi  liolates  no  mle  against  peipetiutles. 

(S)  The  direction  as^to  the  relief  of  the  resident  poor  was  for  a  charitable 
porpoee,  reCBrred  to  residents  of  the  town  of  Omro  and  of  the  Tillage  indnded 
within  ita  limita,  and  was  sofficiently  definite  and  certain  to  be  carried  into 
ezeeation. 

A  beqnest  was  made  to  the  testator's  grandson,  the  income  of  which  was  to  be 
nsed  for  his  support  nntil  a  certain  age^  when  the  principal  som  was  to  be  paid 
to  him  "  proTided  he  has  in  the  meantime  learned  some  nsefbl  trade,  bnsineas, 
or  profession,  and  is  of  g^ood  moral  character;  my  executors  to  determine 
whether  said  diild  has  folly  complied  with  said  proriso,"  Ac.  Hdd,  that  the 
condition  is  not  indefinite  or  uncertain,  is  not  contrary  to  good  morals  or  pub> 
Be  policy,  and  is  Tslid. 

A  direction  that  upon  a  contingency  mentioned  a  certain  sum  be  expended  by 
the  executors  "  for  charitable  purposes  "  at  large,  is  too  indefinite  to  be  exe- 
cuted. 

WhcTe  a  beqnest  is  for  two  or  more  altematiTO  uses  of  a  dkaritable  nature,  and 
one  of  them  is  Toid  for  uncertainty,  the  whole  gift  does  not  therefore  laiL 

Where  a  will  treats  the  whole  estate  as  personal  property,  directing  the  payment 
of  an  gifts  in  money,  the  executors  hsTe  authority,  by  necessary  implication, 
to  couTcrt  real  estate  into  money. 

Executors  should  administer  the  estate  according  to  the  wffl,  althoogh  the  duties 
thereby  imposed  include  such  as  are  usually  perfomied  by  trustees. 

Appbalb  from  the  Circait  Coart  for  Winnebago  Connty. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassodaj : 

This  action  was  commenced  in  the  Circuit  Conrt  for  the 
constraction  of  the  last  will  and  testament  of  Hiram  W. 
Webster,  deceased,  and  for  the  advice  and  directions  of  the 
court  upon  certain  questions  submitted,  and  for  such  other  or 
farther  instructions  thereon  respecting  the  execution  of  the 
trusts  thereby  imposed  as  may  seem  proper.  The  will  was 
duly  executed,  and  is  in  the  words  and  figures  following,  to 
wit: 

"I,  Hiram  W.  Webster,  of  the  village  of  Omro,  Winneba- 
go county.  State  of  Wisconsin,  being  of  sound  mind  and  mem- 
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ory,  and  mindful  of  the  uncertainties  of  hnman  life,  do  make, 
publish,  and  declare  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills,  beqnests,  and  devises  by  me  made. 

*<  First  It  is  my  will  that  all  my  jnst  debts,  funeral  ex- 
penses, and  all  other  charges  be  paid  out  of  my  estate. 

"  Second.  1  give,  devise,  and  bequeath  to  my  beloved  wife, 
Louisa  M.,  the  sum  of  ten  thousand  dollars,  to  be  paid  out  of 
my  estate. 

"  Third.  I  further  give,  devise,  and  bequeath  to  my  beloved 
wife,  Louisa  M.,  my  homestead  of  about  six  acres  of  land, 
known  as  *  Outlot  No.  seventy-five  (75),'  south  of  Fox  river, 
in  the  village  of  Omro,  Winnebago  county,  State  of  Wiscon- 
sin, together  with  all  the  appurtenances  thereto  belonging. 

"  Fourth.  I  give,  devise,  and  bequeath  to  my  beloved  wife, 
Louisa  M.,  all  the  household  furniture,  beds^  bedding,  books, 
works  of  art,  and  other  chattels,  jewels,  trinkets,  personal  or- 
naments worn  or  used  by  me  or  her,  fuel,  housekeeping  provi- 
sions, and  other  consumable  stores  which  shall  be  in  or  about  my 
dwelling-house  in  said  village  of  Omro  at  my  decease,  except 
money,  securities  for  money,  evidences  of  debts  and  of  title, 
and  accounts ;  and  I  also  give,  devise,  and  bequeath  to  my 
beloved  wife,  Louisa  M.,  my  carriage  horse,  carriage,  sleigh, 
harnesses,  robes,  bells,  and  cow,  and  the  hay  and  grain  on  hand 
for  feeding  said  horse  and  cow,  which,  with  what  I  have  here- 
tofore given  to  her  in  this,  my  will,  I  mean  to  be,  and  that  she, 
my  beloved  wife,  Louisa  M.,  accept  the  same,  in  full  of  her 
right  of  dower  or  third  in  my  estate,  and  I  give  to  her  as 
above  upon  the  express  condition  that  she,  my  beloved  wife, 
Louisa  M.,  shall  give  to  my  executors,  when  demanded,  a 
release  of  all  demands  and  claims  of  dower  or  thirds  and 
otherwise  of  and  against  my  estate,  save  what  I  have  herein 
given  her,  except  certain  promissory  notes  which  my  beloved 
wife,  Louisa  M.,  now  holds,  or  which  she  may  hold  against  me 
at  my  decease,  which  I  will,  wish,  and  direct  shall  be  considered 
and  treated  a  proper  debt  and  claim  in  her  favor  against  my 
estate,  and  the  amount  of  said  promissory  notes  paid  her  out 
of  my  estate. 

"  Fifth.  I  give,  devise,  and  bequeath  out  of  my  estate  not 
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hereinbefore  disposed  of,  to  Hiram  W.  Morris,  my  grandson, 
and  son  of  Delphina  and  M.  D.  Morris,  the  sum  of  ten  thous- 
and dollars ;  said  sam  to  be  invested  and  put  to  use,  and  the 
interest  arising  therefrom,  or  so  much  as  said  child's  guardian 
and  my  executors,  hereinafter  mentioned,  may  consider  proper 
and  necessary,  be  used  for  the  support  and  education  of  said 
child,  and  at  his  majority  the  unexpended  interest  from  said 
principal  sum  be  paid  him,  and  the  interest  on  said  sum  annu- 
afly  thereafter  until  he  arrives  at  the  age  of  thirty  years,  at 
which  time  I  will  and  direct  that  my  executors  pay  to  said 
Hiram  Webster  one  half  of  said  ten  thousand  dollars,  and  one 
thousand  dollars  each  year  thereafter,  together  with  all  inter- 
est earned,  until  the  balance  of  said  ten  thousand  dollars  here- 
by V*  illed  to  him  has  been  paid  :  provided,  however,  that  said 
Hiram  Webster  has  in  the  meantime  learned  some  useful 
trade,  business,  or  profession,  and  is  of  good  moral  character, 
my  executors  to  determine  whether  said  child  has  fully  com- 
plied with  said  proviso  before  any  payments  from  the  principal 
sum  are  made  to  him. 

"  Sixth.  I  give,  devise,  and  bequeath  to  Edward  Morris, 
my  grandson,  and  son  of  Delphina  and  M.  D.  Morris,  the  sum 
of  ten  tliousand  dollars ;  said  sum  to  be  invested  and  put  to 
use,  and  the  interest  arising  therefrom,  or  so  much  as  said 
child's  guardian  and  my  executors,  hereinafter  mentioned, 
may  consider  proper  and  necessary,  be  used  for  the  support 
and  education  of  said  child,  and  at  his  majority  the  unexpend- 
ed interest  from  said  principal  sum  be  paid  him,  and  the  in- 
terest on  said  sum  annually  thereafter,  until  he  arrives  at  the 
age  of  thirty  years,  at  which  time  I  will  and  direct  that  my 
executors  pay  to  said  Edward  Morris  one  half  of  said  ten 
thousand  dollars,  and  one  thousand  dollars  each  year  there- 
after, together  with  all  interest  earned,  until  the  balance  of 
said  ten  thousand  dollars  hereby  willed  to  him  has  been  paid  : 
provided,  however,  that  said  Edward  Morris  has  in  the  mean- 
time learned  some  useful  trade,  business,  or  profession,  and  is 
of  good  moral  character,  my  executors  to  determine  whether 
said  child  has  fully  complied  with  said  proviso  before  any  pay- 
ments from  the  principal  sum  are  made  to  him. 
Vou  v.— 11 
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^'  Seventh.  I  will  and  direct  that  in  case  of  the  death  of 
either  child  without  leaving  an  heir,  and  before  the  said 
legacies  are  paid  to  them  or  either  of  them,  that  the  surviving 
one  shall  be  considered  the  first  heir  and  have  the  share  of  the 
deceased  one,  under  the  same  restrictions  and  upon  the  same 
conditions  provided  for  said  deceased  one's  share ;  but,  in  case 
of  the  death  of  both  without  leaving  an  heir,  all  remaining 
payments  and  legacies  to  revert  back  to  mj  estate,  and  to 
be  expended  by  my  executors  for  charitable  purposes,  or  given 
to  any  of  my  heirs  who  are  in  need  or  not  in  very  comfortable 
circumstances,  as  to  my  executors  seems  fit  and  proper. 

^<  EigkUi.  I  give,  devise,  and  bequeath  to  my  son-in-law, 
M.  D.  Morris,  one  certain  promissory  note  for  one  thousand 
dollars,  given  by  him  to  me,  dated  November  29,  1878. 

<<  Ninth,  I  give,  devise,  and  bequeath  to  David  Hudson, 
of  Hampton,  Washington  county,  State  of  New  York,  the 
annual  interest  of  two  thousand  dollars  during  his  life,  said 
annuity  to  be  paid  him  annuaUy ;  and  it  is  my  will  and  I 
direct  my  executors  to  put  and  keep  said  sum  of  two  thousand 
dollars  at  interest  at  the  best  rate  obtainable,  reference  being 
had  to  good  security;  and  at  his  death  I  give,  devise,  and 
bequeath  said  sum  of  two  thousand  dollars  to  Amanda  Bice, 
wife  of  John  Kice,  of  the  village  of  Omro,  Winnebago  county. 
State  of  Wisconsin. 

^'  Tenth.  I  give,  devise,  and  bequeath  to  Lyman  Coleman, 
of  Castile,  Wyoming  county.  State  of  New  York,  Henry 
Steams,  and  Betsy  Marshall,  wife  of  Edwin  Marshall,  of 
Omro,  Wiunebago  county.  State  of  Wisconsin,  each  the  sum 
of  five  hundred  dollars. 

^^  Eleventh.  I  give,  devise,  and  bequeath  to  my  three  sis- 
ters, Anna  Martin,  of  Pike,  Emily  L.  Stearns,  of  Warsaw, 
Isabel  Broughton,  of  Covington,  all  of  Wyoming  county,  State 
of  New  York,  each  one  thousand  dollars  ;  and  the  surviving 
children  of  Lucy  Hotchkiss,  wife  of  Cornelius  Hotchkiss,  of 
Erie  county.  State  of  Pennsylvania,  one  thousand  dollars,  to 
be  equally  divided  between  them. 

"  Twelfth.  I  give,  devise,  and  bequeath  to  the  Omro  and 
Algoma  Union  Cemetery  Association,  of  Omro,  Winnebago 
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conntj,  State  of  Wisconsin,  the  snm  of  one  thousand  dollars ; 
which  said  sum  I  will  and  direct  to  be  paid  over  to  the  proper 
officers  of  said  association,  for  the  purpose  of  assisting  in  build- 
ing a  chapel  on  or  near  the  ^id  association  cemetery  grounds, 
to  be  built  of  brick  or  stone,  with  a  seating  capacity  to  accom- 
modate two  hundred  persons ;  but,  in  case  said  association  will 
not  build  said  chapel,  then  I  direct  and  will  the  said  sum  of 
one  thousand  dollars  to  said  association  upon  the  express  con- 
dition that  said  association  put  said  one  thousand  dollars  to 
use,  and  the  annual  interest  arising  therefrom  be  used  by  said 
association  in  improving  their  cemetery  grounds. 

"  mirteenth.  I  give,  devise,  and  bequeath  to  the  First 
Presbyterian  Ohurch,  of  the  village  of  Omro,  Winnebago 
county,  State  of  Wisconsin,  the  sum  of  ten  thousand  dollars, 
upon  the  following  conditions,  to  wit :  That  said  sum  be  kept 
as  a  perpetual  fund  for  the  use  of  said  society,  and  the  interest 
arising  therefrom,  one  half  to  be  used  by  said  society  in  defray- 
ing the  annual  expenses,  and  the  balance  distributed  and  used 
for  the  relief  of  the  resident  poor, 

^^  Fourteenth.  It  is  my  will,  and  I  hereby  instruct  my 
executors,  that  one  third  interest  in  the  partnership  business 
of  the  firm  of  Webster  &  Co.,  of  the  village  of  Omro,  remain 
in  said  business  according  to  the  terms  and  conditions  of  a 
certain  contract  between  me,  Henry  Scott,  and  E.  0.  Jones. 

^^  JFtfteenth.  It  is  my  will,  and  I  direct,  that  in  case  my 
estate  exceeds  the  legacies  mentioned  in  this,  my  will,  that  the 
surplus  or  remainder  of .  my  estate  be  appropriated  and  used 
by  my  executors  in  aid  or  encouragement  of  charitable  pur- 
poses ;  and  if  in  their  judgment  there  should  be  a  sufficient 
amount  of  said  surplus,  I  would  recommend  that  the  same  be 
used  to  establish  a  school  in  Omro,  or  some  place  in  Winne- 
bago county,  Wisconsin,  for  the  education  of  young  persons 
in  the  domestic  and  useful  arts;  but  in  case  there  is  not 
enough  of  my  estate  to  meet  the  above  legacies,  that  the 
deficit  may  be  borne  pro  rata  between  the  legatees,  except 
my  beloved  Louisa  M. 

^^  Sixteenth.  I  will  and  direct  that  all  legacies  to  my  be- 
loved wife,  Louisa  M.,  be  paid  in  full. 
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^^Seventeenth,  All  legacies  and  bequests  mentioned  in  this,  my 
will,  I  will  and  direct  be  paid  out  of  my  estate  within  five  years 
from  my  death,  without  paying  any  interest  on  said  lega^nes. 

^'  Eighteenth.  I  hereby  nominate  and  appoint  my  beloved 
wife,  Louisa  M.,  Edward  Sargent,  and  E.  B.  Hicks,  of  Winne- 
bago county,  Wisconsin,  the  executors  of  this,  my  last  will  and 
testament ;  and  hereby  authorize  and  empower  them  to  com- 
pound, compromise,  and  settle  any  claim  or  demand  which 
may  be  in  favor  or  against  my  said  estate,  and  to  do  and  per- 
form all  things  necessary  and  proper  in  the  premises  to  carry 
out  this,  my  will. 

<<  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  twenty-eighth  day  of  November,  1883. 

HmAM  W.  Webster."     [Seal.] 
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The  court  found  that  the  testator  died  May  14, 1884 ;  that 
Louisa  M.  Webster  was  the  widow  of  the  testator ;  that  Ed- 
ward Morris  died  before  the  testator ;  that  Hiram  W.  Morris 
was  an  infant  grandson  of  the  testator,  and  his  sole  next  of 
kin  or  heir  at  law ;  that  M.  D.  Morris  was  his  father ;  that 
the  copartnership  mentioned  in  the  fourteenth  paragraph  of 
the  will  expires  by  the  terms  of  the  contract  in  May,  1888 ; 
and  that  the  debts  of  the  testator  amount  to  $22,551.03.  The 
estate  is  said  to  consist  of  about  $20,000  of  real  estate,  and 
about  $155,000  of  personal  property. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
real  estate  did  not  pass  by  the  will,  but  descended  to  the  sur- 
viving grandson ;  that  the  executors  were  to  retain  the  legacies 
mentioned  in  the  fifth,  sixth,  and  seventh  paragraphs  of  the 
will  in  trust,  but  that  said  grandson  had  a  vested  interest 
therein ;  that  their  discretionary  power  over  the  same,  men- 
tioned in  the  fifth  and  sixth  paragraphs,  and  the  contingent 
disposition  mentioned  in  the  seventh,  in  case  of  the  death  of 
both  grandsons,  were  so  vague  and  indefinite  as  to  be  wholly 
void,  and  hence  such  trust  fund  would,  in  case  of  the  death  of 
both  of  them,  go  to  the  executors ;  that  the  residuary  provis- 
ions in  the  fifteenth  paragraph  were  void  for  uncertainty; 
that  the  other  bequests  were  valid;  and  that  the  persona] 
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estate  which  did  not  pass  by  the  will  should  be  distributed 
under  the  statutes. 

George  Oary  and  E.  R.  Hicks,  for  plaintiffs. 

Moses  Hooper,  for  defendants. 

0a88Odat,  J.  There  is  no  bill  of  exceptions.  The  ques- 
tions inyolved  arise  upon  the  face  of  the  will,  under  the  facts 
found  by  the  court.  No  question  is  made  as  to  the  meaning 
or  validity  of  paragraphs  numbered  1,  2,  3,  4,  8,  9,  10, 11, 14, 
16, 17,  and  18  of  the  will.  The  other  paragraphs  only  will  be 
considered,  and  they  not  in  the  order  in  which  they  are  named, 
bat  more  in  reference  to  their  relations  with  each  other. 

1.  In  regard  to  the  twelfth  paragraph  of  the  will,  it  was 
fonnd  by  the  trial  court,  as  a  matter  of  fact,  that  there  was  no 
corporation  known  as  "  The  Omro  and  Algoma  Union  Ceme- 
tery Association,"  but  that  there  was  and  is  a  corporation 
called  the  "Omro  Cemetery  Association,"  having  cemetery 
grounds  in  said  town  of  Omro ;  and  also  another  corporation 
named  "  The  Union  Cemetery  Association,"  having  grounds 
in  said  town  of  Omro,  and  that  the  members  and  incorpora- 
tors thereof  included  inhabitants  of  the  towns  of  Omro  and 
Algoma ;  and  that  the  deceased  members  of  the  testator's 
family  v^ho  died  during  his  life  were  buried  in  "  The  Union 
Cemetery  Association "  aforesaid ;  and  that  said  testator  was 
also  buried  there.  As  a  conclusion  of  law  the  trial  court 
found  that,  by  said  twelfth  paragraph  of  the  will,  the  testator 
intended  to  give,  and  did  give,  the  legacy  of  $1,000  therein 
mentioned  to  "  The  Union  Cemetery  Association  "  aforesaid, 
in  trust  for  the  alternative  purposes  mentioned,  to  be  executed 
by  the  proper  officers  of  said  last-named  corporation  according 
to  the  conditions  named  in  the  will.  We  are  clearly  of  the 
opinion  that  this  was  the  true  construction,  and  that  the  be- 
quest is  valid.  There  can  be  no  doubt  but  what  extrinsic 
evidence  was  admissible  to  show  which  of  the  two  cemetery 
associations  was  intended,  {State  ex  rd.  Sta/te  Agr.  Soc.  v. 
Timme,  56  Wis.  423 ;  Begg  v.  Begg,  56  Wis.  534 ;  Scott  v. 
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West,  68  Wis.  551;  Begg  v.  Anderson,  64  Wis.  207;  Cl&oe- 
land  V.  Bumhaniy  64  Wis.  355 ;  In  re  Brake,  32  Eng.  [Mook], 
601 ;  Brownfidd  v.  Brcvrnfidd,  51  Am.  Dec.  590 ;  Hawkins 
V.  Qarlam^a  Adm^r,  44  Am.  Rep.  158 ;  TiUon  v.  Am.  Bible 
So€.j  49  Am.  Rep.  821 ;  JTeioeU's  Appeal,  24  Pa.  St.  197 ; 
Minot  V.  Boston  Asylum  dk  F.  S.,  7  Met.  416 ;  Hovyard  v. 
Am.  P.  Soc,  49  Me.  288 ;  Zefevre  v.  Zefevre,  59  N.  T.  484 ; 
Patch  V.  FTAife,  117  U.  S.  210.)  Such  evidence  removed  the 
latent  ambiguity  which  otherwise  would  have  existed.  {Ibid.) 

We  have  no  doubt  of  the  validity  of  that  bequest.  The 
corporation  was  capable  of  taking  the  beneficial  interest  in  the 
bequest  '^  for  the  purpose  of  assisting  in  building  a  chapel,"  as 
indicated.  The  statutes  expressly  authorize  such  corporations 
to  take  personal  property  by  gift,  to  an  amount  not  exceeding 
$10,000  in  value,  to  be  applied  to  promote  the  objects  of  the 
association.  (§  1447,  R.  S. ;  ch.  42,  Laws  of  1882 ;  ch.  165, 
Laws  of  1885.)  The  building  of  such  chapel  would  certainly 
promote  such  objects.  Under  the  statute  as  amended,  '^  ex- 
press trusts  may  be  created,"  moreover  (6),  for  "  perpetually 
keeping  in  repair  and  preserving  any  tomb,  monument,  or 
grave-stone,  or  any  cemetery,  to  an  amount  not  exceeding  two 
thousand  dollars ;  and  any  cemetery  company,  association,  or 
corporation  is  authorized  to  receive  money  or  property  to  the 
amount  aforesaid,  in  trust  for  the  purpose  aforesaid,  and  to 
apply  the  income  thereof  to  the  purposes  of  the  trust." 
(§  2081,  R.  S. ;  ch.  290,  Laws  of  1883.)  The  bequest  is  within 
the  amount  named.  If  the  association  fails  to  build  the  chap- 
el, then,  under  the  will,  it  is  to  take  the  bequest  in  trust,  and 
put  it  out  at  interest,  and  the  annual  interest  arising  therefrom 
is  to  be  used  by  the  association  in  improving  the  cemetery 
grounds.  This  is  expressly  sanctioned  by  this  amendment  to 
the  statute. 

2.  In  regard  to  the  thirteenth  paragraph  of  the  will,  it  was 
found  by  the  trial  court  that  there  was  no  corporation  or 
society  named  the  "  First  Presbyterian  Church  of  the  Village 
of  Omro,"  but  that  there  was  and  is  an  incorporated  religious 
society  named  "  The  First  Presbyterian  Society  of  the  Town 
of  Omro,"  with  its  church  edifice  in  the  village  of  Omro,  in 
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said  town,  and  of  which  the  testator  was  a  member,  and  to  the 
support  of  which  he  contributed,  and  that  there  was  and  is  no 
other  Presbyterian  church  or  society  in  said  town  of  Omro. 
As  a  conclusion  of  law,  the  trial  court  found  that  by  said  thir- 
teenth paragraph  of  the  will  the  testator  intended  to  give  the 
legacy  of  $10,000  therein  mentioned  to  the  "  First  Presbyte- 
rian Society  of  the  Town  of  Omro ;"  that  the  same  was  and  is 
an  effectual  bequest  to  said  society,  in  trust  for  the  purposes 
named  therein ;  and  that  said  trust  is  to  be  executed  by  the 
trustees  of  said  society ;  and  that  by  the  words  ^'  the  resident 
poor,"  at  the  close  of  said  thirteenth  paragraph,  was  and  is 
intended  poor  persons  at  any  time  needing  charitable  relief, 
who  are  at  such  time  residents  of  said  town  of  Omro. 

From  what  has  already  been  said  respecting  the  Omro 
Cemetery  Association,  it  is  obvious  that  extrinsic  evidence 
was  admissible  to  show  the  particular  church  or  society  in- 
tended, and  thus  remove  the  latent  ambiguity  otherwise  exist- 
ing. The  bequest  is  directly  to  the  society,  with  the  directions 
'^  that  said  sum  be  kept  as  a  perpetual  fund  for  the  use  of 
said  society,  and  the  interest  arising  therefrom  one  half  to  be 
used  by  said  society  in  defraying  the  annual  expenses,  and  the 
balance  distributed  and  used  for  the  relief  of  the  resident 
poor."  By  this  clause  the  testator  manifestly  intended  to 
create  a  trust  in  the  church  corporation  '^  for  the  beneficial 
interests  of"  the  church  and  the  '' resident  poor"  of  the  town. 
By  the  language  thus  employed,  such  trust  was  '^  fully  ex- 
pressed and  clearly  defined  upon  the  face  of  the  instrument 
creating  it,"  and  hence  satisfied  the  requirements  of  subd.  5, 
§  2081,  B.  S.  Still,  by  the  express  language  of  that  subdivi- 
sion, such  trust  is  ^^  subject  to  the  limitations  as  to  time^  and 
the  exceptions  thereto  relating  to  literary  and  charitable  cor- 
porations, prescribed  in  this  (twentieth)  title."  ^^  The  limita- 
tion as  to  time  "  here  mentioned  refers  to  the  statute  declaring 
that  ^Hhe  absolnte  power  of  alienation  shall  not  be  suspended, 
by  any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  of  two  lives  in  being  at  the  crea- 
tion of  the  estate."  (§  2039,  E.  S.)  "  The  exceptions  thereto  " 
mentioned,  apply    *^when  real   estate  is  given,  granted,  or 
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devised  to  literary  or  charitable  corporations  which  shall  have 
been  organized  under  the  laws  of  this  State,  for  their  sole  use 
and  benefit."  {Ibid.)  This  court  has  held  that  a  religions 
corporation,  such  as  the  trustees  of  a  church,  is  not  a  char- 
itable corporation,  within  the  meaning  of  this  statute.  {De 
Wolf  V.  ZawsoUj  61  Wis.  469.)  "  There  can  be  no  question 
but  the  statute  refers  to  real  estate  alone."    (Id.  474.) 

In  Dodge  v.  Williams  (46  Wis.  70),  the  will  contemplated 
the  conversion  of  all  the  testator's  realty  into  personalty  by 
his  executors,  and  then  that  the  several  trusts  created  thereby 
should  be  executed  in  personalty  exclusively.  In  other  words, 
the  estate  was  treated  as  personal  property,  upon  the  doctrine 
of  equitable  conversion.  But  three  of  the  bequests  were  to 
literary  corporations  expressly  authorized  to  take  in  perpetuity 
by  both  sections  of  the  statute  cited,  and  another  bequest  was 
for  the  benefit  of  another  corporation  to  be  thereafter  incorpo- 
rated. In  that  case  the  late  chief  justice  said  that  ^^  the  Eng- 
lish doctrine  of  perpetuities  applied  to  estates  both  real  and 
personal,  and  grew  up  by  a  series  of  judicial  decisions ; "  but 
that  in  this  State  'Hhe  statute  limiting  the  rule  against  perpe- 
tuities to  realty,  manifestly  abrogates  the  English  doctrine  as 
applicable  to  personalty.  JExipressio  tmius  est  exdusio  alterius.^^ 
(Pages  95,  96.)  These  expressions  of  the  late  chief  justice  are 
referred  to  by  the  present  chief  justice  in  De  Wolf  v.  Lawson 
(61  Wis.  474),  where  he  expressed  doubt  as  to  their  being 
"strictly  accurate."  He  then  mentioned  several  reasons  given 
by  the  courts  in  support  of  the  common-law  doctrine  as 
applied  to  personal  property,  and  cites  several  text-books  in 
support  of  such  reasons,  and  concludes :  ''  This  common  rule 
of  perpetuity  as  to  personalty  may  be  unaflTected  by  our 
statute." 

In  Gray's  Rule  against  Perpetuities,  just  published,  there 
is  a  pretty  full  discussion  of  the  question.  The  rule  is  there 
said  to  "  owe  its  birth,  and  the  shape  it  has  assumed,  to  execu- 
tory devises  of  cliattels  real.  .  .  .  The  natural,  the  original 
meaning  of  a  perpetuity,  is  an  inalienable,  indestructible  inter- 
est. The  second,  artificial  meaning  is  on  interest  which  wUl 
not  vest  tiU  a  remote  period.    The  latter  is  the  meaning  which 
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is  attached  to  the  term  when  the  rale  against  perpetuities  is 
spoken  of.  .  .  .  It  is  to  be  regretted  that  the  rule  has  not 
become  known  as  the  rale  against  remoteness.  More  than  one 
erroneous  decision  would  probably  have  been  then  escaped." 
(§§  140,  589,  590,  et  seq.)  The  learned  author  also  said: 
'*  Whether  future  interests  in  a  chattel  remaining  in  the 
grantor,  or  limited  over  to  a  third  person  after  a  present  gift, 
are  within  the  rule  against  perpetuities  or  not,  depends  upon 
whether,  for  the  purposes  of  the  rule,  they  are  to  be  deemed 
vested  or  contingent.  All  such  interests,  if  contingent,  are 
within  the  rule/'  (§§  117,  320,  321,  and  cases  there  cited.) 
Bnt  ^^  a  Tested  interest  is  not  subject  to  the  rule  against  per- 
petuities, for,  ex  vi  termini^  it  is  not  subject  to  a  condition 
precedent."    (§  205.) 

The  question  when  a  bequest  or  legacy  of  personalty  be- 
comes vested,  or  is  contingent,  was  pretty  fully  discussed,  and 
numerous  authorities  cited,  in  the  recent  case  of  8coU  v.  West 
(63  Wis.  565,  566,  571-573),  where  a  similar  distinction  was 
made  as  to  remainders.  The  following  conclusions  were  there 
reached :  ^'  Bequests  of  legacies  and  personal  property,  when 
the  payment  or  distribution  is  to  be  made  at  a  future  time, 
certain  to  arrive,  and  not  subject  to  a  condition  precedent,  are 
deemed  vested  when  there  is  a  person  in  being  at  the  time  of 
the  testator's  death  capable  of  taking  when  the  time  arrives, 
even  though  his  interest  is  liable  to  be  divested  by  dying  with- 
out issne,  or  diminished  by  future  births.''  (See,  also.  Pond  v. 
AUen^  4  East.  Rep.  137,)  "  In  puch  cases  the  legacy  or  be- 
quest takes  effect,  in  point  of  right,  on  the  death  of  the  testa- 
tor." (Page  571.)  "  On  the  other  hand,  legacies  only  payable 
on  an  event  which  may  never  happen,  and  hence  subject  to  a 
condition  precedent,  are  contingent."  (Page  566.)  Here  the 
bequest  to  the  church  was  not  in  any  sense  contingent,  but 
immediately  vested  a  beneficial  interest  in  the  church  corpora- 
tion. {Scotney  v.  Lom^,  L.  E.  29  Oh.  Div.  535.)  This  being 
BO,  the  rule  against  perpetuities  or  remoteness  does  not  apply. 
(See,  also,  Hawkins,  183,  206,  215,  224,  and  cases  there  cited.) 

The  direction  in  the  clause  of  the  will  quoted,  to  distribute 
and  use  one  half  of  the  annual  income  of  the  bequest  ^'  for  the 
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relief  of  the  resident  poor "  of  the  town,  was  clearly  a  char- 
itable purpose.  It  included  those  who  should  be  resident  of 
the  village  as  well  as  the  town,  and  was  sufficiently  definite 
and  certain  to  be  carried  into  execution.  {Howard  v.  Am.  P. 
Soc.y  49  Me.  288;  2  Bedf.  on  Wills,  504,  subd.  15;  Svoasey  v. 
Am.  B.  Soc.j  57  Me.  523 ;  Molntvr^a  AdmWs  v.  ZanesmUe, 
17  Ohio  St.  352 ;  Seskeih  v.  Murphy,  36  N.  J.  Eq.  304;  8.  a, 
26  Alb.  Law  J.  28,  and  21  Am.  Law  Seg.  659 ;  State  v.  Orif- 
JUh,  2  Del.  Oh.  392;  £a  parte  Zindley,  32  Ind.  367;  Craig 
V.  Secristj  54  Ind.  419 ;  ShotmU  v.  MoU,  2  Sandf.  Oh.  46 ;  2 
Perry  on  Trusts,  698.)  It  was  as  definite  and  certain  as  ''  the 
annual  income  thereof  to  apply  and  use  for  the  education  and 
tuition  of  worthy  indigent  females,"  in  Dodge  y.  WiUiafnSj 
etipra.  It  is  certainly  distinguishable  from  the  bequest  to  the 
unascertained  and  unascertainable  '^  Roman  Oatholic  orphans 
of  the  diocese  of  La  Orosse,"  as  in  Setae  v.  Murphey,  40  Wis. 
276. 

3.  The  grandson  Edward  Morris,  mentioned  in  the  sixth 
paragraph  of  the  will,  having  died  without  issue  and  before 
the  testator,  died  '^  without  leaving  an  heir,"  within  the  mean- 
ing of  the  seventh  paragraph  of  the  will;  and  the  bequest, 
which  would  otherwise  have  gone  to  him  under  the  sixth  para- 
graph of  the  will,  now  goes,  under  the  seventh  paragraph  of 
the  will,  to  the  surviving  grandson,  Hiram  W.  Morris,  under 
the  same  restrictions  and  upon  the  same  conditions  as  to  him, 
if  valid,  as  was  provided  for  said  Edward  had  he  continued  to 
live  ;  that  is  to  say,  said  Hiram  W.  so  takes  what  would  other- 
wise go  to  said  Edward  under  the  same  restrictions  and  upon 
the  same  conditions,  if  valid,  as  are  applicable  to  the  bequest 
to  said  Hiram  W.  under  the  fifth  paragraph  of  the  will.  In 
other  words,  it  is  the  same,  in  effect,  as  though  the  amount 
named  in  the  fifth  paragraph  had  been  twenty  thousand  dollars 
instead  of  ten.  So  construed,  the  words  '^  first  heir,"  in  the 
seventh  paragraph,  had  the  effect  of  carrying  the  bequest  to 
Edward,  on  his  death,  over  to  Hiram  W.  The  result  is  that 
$20,000  of  said  estate  is  to  be  invested  and  put  to  use,  and  the 
interest  arising  therefrom,  or  so  much  as  said  Hiram  W.'s 
guardian  and  the  executors  named  in  the  will  may  consider 
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proper  and  necessary,  be  used  for  his  support  and  edncation ; 
and  at  his  majority  the  unexpended  interest  from  said  $20,000 
be  paid  to  him ;  and  also  the  interest  on  said  sum  annually 
thereafter,  until  he  arrives  at  the  age  of  thirty  years ;  at  which 
time  one  half  of  the  $20,000  is  to  be  paid  over  to  him,  and 
$2,000  each  year  thereafter,  together  with  all  interest  earned, 
until  the  balance  of  said  $20,000  be  paid  to  him ;  unless  the 
payment  of  such  principal  sum  is  defeated  by  his  failure  to 
perform  the  conditions  therein  provided,  which  will  now  be 
considered.  Such  trusts  were  in  contemplation  of  the  statutes, 
and  hence  permissible,  even  as  to  real  estate.  (§  2081,  R  S.; 
8ooU  V.  West^  68  Wis.  561.)  They  were  certainly  permissible 
as  to  personal  property.  The  bequests  were  vested  upon  the 
principles  stated,  and  hence  not  subject  to  the  doctrine  of  per- 
petuities or  remoteness. 

4.  The  condition  annexed  to  the  bequest  is  that  ^'provided, 
however,  that  said  Hiram  Webster  Morris  has  in  the  meantime 
learned  some  useful  trade,  business,  or  profession,  and  is  of 
good  moral  character;  my  executors  to  determine  whether 
said  child  has  fully  complied  with  said  proviso  before  any 
payments  from  the  principal  aum  are  made  to  him."  The 
argument  against  the  validity  of  this  condition  is  that  it  is  m 
terrarenij  or  against  public  policy.  The  authorities,  however, 
seem  to  be  strongly  the  other  way.  This  is  on  the  theory  that 
every  person  has  a  legal  right  to  dispose  of  his  own  property 
as  he  sees  fit.  Thus,  conditions  annexed  to  a  devise  or  bequest 
from  a  husband  to  a  wife,  or  a  wife  to  a  husband,  to  be  held 
only  so  long  as  he  or  she  remains  unmarried,  are  quite  com- 
mon, and  have  frequently  been  held  valid.  {AUen  v.  Jackaon^ 
L  B.  1  Ch.  Div.  399,  reversing  the  same  case  in  19  £q.  Cas. 
631;  Prvngle  v.  DunJdeyy  53  Am.  Dec.  110;  Boaiick  v. 
Blades,  59  Md.  231 ;  s.  a,  43  Am.  Bep.  548.)  So,  conditions 
that  the  devisee  or  legatee  shall  not  marry  prior  to  arriving  at 
a  particular  age,  without  the  consent  of  a  person  named,  have 
been  held  valid.  {Scott  v.  Tyler,  2  Brown's  Ch.  431 ;  Stackpole 
v.  Beaumont,  3  Ves.  Jr.  97;  Hoganh  v.  CurUn,  88  N.  Y.  162 ; 
8.  a,  42  Am.  Bep.  244.)  The  age  named  must,  of  course,  be 
reasonable ;  as,  for  instance,  twenty-one  years  of  age.    But  a 
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condition  annexed  to  a  devise  or  bequest  from  parent  to  child 
in  absolute  restraint  of  marriage,  has  been  held  void,  as  against 
public  policy.  (  WiUiama  v.  Cowden^  13  Mo.  211 ;  s.  o.,  53 
Am.  Dec.  143;  Randall  v.  Marble,  69  Me.  810;  Otis  v. 
Prince,  10  Gray,  581.)  The  same  has  been  held  where  the 
devise  or  bequest  was  to  a  widow  from  her  husband,  and  there 
was  no  gift  over  in  case  of  breacli  of  the  condition.  (ParwM 
V.  Wmslow,  6  Mass.  169 ;  s.  o.,  4  Am.  Dec.  107,  and  notes ; 
Crawford  v.  Thompson,  91  Ind.  266 ;  s.  o.,  46  Am.  Rep.  598.) 

In  Cooke  v.  Turner  (14  Sim.  493),  the  will  contained  a  gift 
over  in  case  the  legatee  should  dispute  the  will  or  the  testator's 
competency  to  make  it,  or  should  not  confirm  it  when  required 
by  the  trustees;  and  the  condition  was  held  valid. 

In  Dickson^a  Trust  (1  Sim.  Oh.  37),  the  testator,  by  a  cod- 
icil, annexed  a  condition  to  the  bequest  to  his  daughter  to  the 
effect  that  she  should  not  take  in  case  she  became  a  nun,  which 
she  did ;  and  it  was  held  by  Lord  Cranworth  that  the  condi- 
tion was  lawful,  notwithstanding  there  was  no  gift  over  on  its 
breach. 

That  case  was  followed  in  Hodgson  v.  Ealford  (L.  R.  11 
Ch.  Div.  959 ;  s.  o.,  32  Eng.  [Moak],  918),  where  the  condition 
annexed  to  the  legacy  was,  in  effect,  that  it  should  be  forfeited 
in  case  the  legatee  married  any  person  who  was  not  a  bom 
Jew,  professing  the  Jewish  religion ;  and  it  was  held  valid, 
and  not  against  public  policy.  It  was  there  said  that  all  the 
authorities  holding  the  other  way  were  "  cases  in  which  the 
condition  was  unquestionably  against  public  morality,  and  it 
was  on  that  ground  that  the  court  declined  to  give  effect  to 
it." 

In  the  very  recent  case  of  Ddany  v.  Delam,y  (L.  R.  [Ire- 
land] 15  Ch.  Div.  65)  the  will  provided :  "  If  my  said  son  An- 
drew shall  in  all  respects  conduct  himself  to  the  satisfaction 
of  my  executors,  I  bequeath  to  him  a  sum  of  2,000  pounds, 
to  be  paid  when  my  son  Henry  shall  attain  (or  would  have 
attained)  his  age  of  twenty-one  years."  He  also  devised  and 
bequeathed  the  residue  of  his  property  to  his  executors,  upon 
trust  for  the  use  and  benefit  of  all  his  children,  including  his 
son  Andrew,  in  equal  shares ;  and  declared  that  ^^  if  it  should 
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happen  that  my  said  soa  Andrew  shall  not  conduct  himself  in 
all  respects  to  the  satisfaction  of  mj  said  executors,  or  the 
survivor  of  them,  then  I  declare  that  he  shall  not  be  entitled 
to  receive  any  portion  of  my  said  residuary  estate  ;  and  in  that 
case  a  declaration  in  writing,  signed  by  my  said  executors,  or 
the  survivor  of  them,  of  their,  her,  or  his  dissatisfaction  with 
him,  shall  be  conclusive  evidence  that  he  is  not  to  receive  any 
portion  thereof,  and  the  share  to  which  he  would  otherwise  be 
entitled  shall  thereupon  go  to,  and  be  distributed  among,  my 
other  children  in  equal  shares."  The  executors  who  had  qual- 
ified certified  that  Andrew  had  not  conducted  himself  to  their 
satisfaction,  and  he  made  no  denial  of  his  misconduct.  The 
condition  was  held  valid. 

In  Vidal  v.  OirarcPs  Ex^rs  (2  How.  128),  it  was  held,  in 
effect,  that  the  provision  in  Mr.  Girard's  will  excluding  all 
ecclesiastics,  missionaries,  and  ministers,  of  any  sort,  from 
holding  or  exercising  any  station  or  duty  in  the  college,  or 
even  visiting  the  same,  with  the  h'mitation  of  the  instruction 
to  be  given  to  the  scholars  to  pure  morality,  general  benev- 
olence, a  love  of  truth,  sobriety,  and  industry,  were  not  so 
derogatory  and  hostile  to  the  Christian  religion  as  to  make 
the  devise  void,  under  the  constitution  and  laws  of  Pennsyl- 
vania. 

It  was  recently  held,  in  effect,  in  Maryland,  that  a  bequest 
dependent  upon  the  condition  that  the  legatee  should  with- 
draw from  the  priesthood  of  the  Boman  Catholic  Church,  or 
membership  of  any  order  or  society  connected  with  such 
church,  or  refrain  from  forming  any  such  connections,  was 
held  to  be  valid,  and  not  against  public  policy,  on  the  ground 
that  whatever  might  be  thought  of  the  opinions  of  the  testa- 
tor, or  his  prejudices,  the  law  recognized  his  right  to  make 
the  enjoyment  of  his  bounty  dependent  upon  such  conditions. 
{Bamum  v.  Mayor  of  Baltimore^  62  Md.  291.) 

So,  it  has  recently  been  held  that  a  bequest  on  condition 
that  the  beneficiary  shiiU  be  educated  in  the  Boman  Catholic 
faith,  is  not  uncertain,  impossible,  nor  against  public  policy, 
nor  nnconstitutional.     (Magee  v.  (yNeill^  45  Am.  Rep.  765.) 

Here  the  principal  sum  bequeathed  is  to  remain  in  the 
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possession  of  the  executors  until  the  legatee  becomes  thirty 
years  of  age.  His  right  to  it  at  that  time,  and  thereafter,  is 
made  dependent  npon  his  being  of  good  moral  character  and 
having  in  the  meantime  learned  some  useful  trade,  bosinees, 
or  profession,  in  the  judgment  of  the  executors.  Without 
committing  ourselves  to  the  doctrine  of  all  the  cases  cited, 
especially  such  as  may  be  regarded  as  touching  matters  of 
conscience,  we  must  hold  that  the  clause  in  question  is  capable 
of  performance  by  any  person  of  ordinary  intelligence,  and 
not  contrary  to  public  policy.  It  is  designed  to  put  the  bene- 
ficiary under  wholesome  restraint.  It  is  not  in  contravention 
of  good  morals,  nor  any  law,  nor  any  matter  of  conscience, 
but  is  promotive  of  good  moral  character.  It  is  in  no  sense 
indefinite  nor  uncertain.  It  is  left  to  the  determination  of 
executors ;  but  that  does  not  give  them  the  right  to  exercise 
an  arbitrary  power  of  exclusion,  but  only  a  reasonable  exercise 
of  judgment.  Manifestly,  the  bequest  to  Hiram  W.  Morris  is 
not  to  be  held  void  on  the  ground  of  the  probability  or 
improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect.  (§  2050,  B.  S. ;  ScoU  v.  West,  63  Wis.  595.)  The  con- 
dition must  therefore  be  held  legal  and  binding. 

5.  The  seventh  paragraph  of  the  will  provides,  in  effect, 
that  "in  case  of  the  death  of  both"  Edward  Morris  and 
Hiram  W.  Morris  "without"  issue,  then  "all  remaining 
payments  and  legacies"  mentioned  in  the  fifth,  sixth,  and 
seventh  paragraphs  of  the  will  are  to  revert  back  to  the  estate, 
and  be  expended  by  the  "  executors  for  charitable  purposes, 
or  given  to  any  of  the  testator's  heirs  who  may  be  in  need,  or 
not  in  very  comfortable  circumstances,  as  to "  said  executors 
may  seem  fit  and  proper.  Here  are  two  alternative  methods 
of  expending  such  payments  in  case  of  the  death  of  Hiram  W. 
Morris  before  he  reaches  thirty  years  of  age.  The  first  is 
"  for  charitable  purposes  "  generally.  An  elaborate  argument 
was  made  by  counsel  to  the  effect  that  although  a  bequest  for 
such  charitable  purposes  generally  might  have  been  carried 
into  effect  in  England  under  ch.  4,  43  Eliz.,  yet  that  it  cannot 
be  carried  into  effect  in  this  State,  for  the  reason  that  that 
statute,  and  all  other  English  statutes,  were  expressly  repealed 
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by  our  Territorial  Statutes  of  1839,  p.  407,  §  8.  It  ib  said 
that  the  numerous  references  to  such  English  statutes  as  being 
in  force  in  this  State,  in  the  decisions  of  this  court,  are  all 
erroneous,  and  made  through  inadvertence.  The  conclusion 
we  have  reached  in  this  case  renders  it  unnecessary  to  deter- 
mine that  question  here ;  but,  in  view  of  the  discussion  on 
both  sides,  it  may  not  be  out  of  place  to  make  a  few  general 
observations  in  regard  to  it. 

§  8,  p.  407,  Laws  of  1839,  declared  that  ^^none  of  the 
statutes  of  Great  Britain  shall  be  considered  as  law  of  this 
territory,  nor  shall  they  be  deemed  to  have  had  any  force  or 
effect  in  this  territory  since  July  4, 1816."    This  same  section 
was  re-enacted  in  Iowa,  July  30, 1840.    The  Supreme  Court 
of  that  State,  after  suggesting  the  grave  results  of  eliminating 
from  the  common  law  all  of  the  old  English  statutes  by  reason 
of  that  section,  finally  concluded  that  the  ^^  statutes  of  Great 
Britain "  therein  mentioned  did  not  include  English  statutes 
proper,  which  were  enacted  prior  to  '*  the  union  of  the  crown 
of  England  with  that  of  Scotland "  by  act  of  Parliament  in 
1707,  which  was  more  than  100  years  after  the  statute  of 
Elizabeth.     The  statute  of  Elizabeth  was,  in  fact,  enacted 
prior  to  the  accession  of  James,  who  was  the  first  to  recognize 
any  such  union.     ((yFerrcM  v.  Simplot,  4  Iowa,  381.)    This 
Iowa  case  was  cited  with  approval  by  Mr.  Justice  Paine  in 
Cobi^m  V.  Sarvey  (18  Wis.  150),  although  a  later  date  was 
there  fixed,  and  the  precise  point  here  presented  was  not  con- 
sidered.    In  addition  to  cases  cited  by  counsel,  see  cases  cited 
in  21  Am.  Law  'Reg.  553-574.    But  as  held  in  ButA  v.  Ober- 
hrunner  (40  Wis.  288),  If&ias  v.  Mv/rphey  (40  Wis.  276),  and 
Dodge  v.  Williams  (46  Wis.  70),  the  cy  pres  feature  of  the 
statute  of  Elizabeth  was  never  in  force   in  this  State  for 
another  reason.    By  that  statute  it  was  made  lawful  for  the 
''Lord  Chancellor,  as  keeper  of  the  great  seal,    ...    to 
authorize  four  or  more  persons,"  in  case  of  such  general  be- 
quest, to  devise  and  carry  into  execution  a  charitable  scheme 
of  the  character  indicated  in  the  act.     (2  Stats,  at  Large,  70S.) 
That  was  a  prerogative  power,  exercised  by  the  keeper  of  the 
great  seal  as  the  representative  of  the  king,  and  not  by  him 
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sitting  merely  as  Chancellor,  fint  the  coarts  of  this  State,  as 
held  in  the  above  cases,  have  no  such  prerogative  jurisdic- 
tion, but  "  only  a  strictly  judicial  power."  But  in  so  far  as 
that  statute  was  merely  confirmatory  of  such  powers  exercised 
by  the  Chancellor  as  were  strictly  judicial,  it  became,  by  judi- 
cial construction,  interwoven  in,  and  a  part  of,  the  common 
law  of  England,  and  to  that  extent  is  in  force  here.  (  Vidal  v. 
Oira/rd^s  Eo/rn^  supra;  Howard  v.  Am.  P.  Soc.j  49  Me.  288 ; 
Shields  V.  Jollj/y  1  Eich.  Eq.  99 ;  s.  a,  42  Am.  Dec.  349 ;  Derby 
V.  Dsrbf/y  4  R.  I.  436 ;  Mifrs  of  Burr  v.  Smith,  7  Vt.  241 ; 
McAllister  v.  JHcAllister^s  Heirs,  40  Vt.  272;  Fontain  v. 
Eaven^ly  17  How.  385  et  seq. ;  Ould  v.  Washington  Hospital^ 
95  XJ.  8.  303;  Going  v.  Emery,  16  Pick.  107;  s.  c,  26  Am. 
Dec.  645 ;  StaU  v.  Griffith,  2  Del.  Ch.  392;  MiUer  v.  CkUtm- 
den,  2  Iowa,  369  et  seq.;  Williams  v.  Williams,  8  N.  Y.  525 ; 
Treufs  Appeal,  30  Conn.  113  ;  Williams  v.  Pearson,  38  Ala. 
299.) 

Before  that  power  can  be  exercised,  however,  the  scheme 
of  charity  must  be  sufficiently  indicated,  or  a  method  provided 
whereby  it  may  be  ascertained,  and  its  object  made  sufficiently 
certain  to  enable  the  court  to  enforce  the  execution  of  the  trust 
according  to  such  scheme  and  for  such  object.  It  must  be  of 
such  a  tangible  nature  that  the  court  can  deal  with  it.  (2 
Redf.  on  Wills,  409,  subd.  2-4 ;  Id.  505,  subd.  16.)  The  mere 
direction  to  expend  money  ^'  for  charitable  purposes"  at  large 
is  too  indefinite  and  uncertain  to  be  so  carried  into  execution, 
under  the  rulings  of  this  court  in  the  cases  cited,  and  hence 
that  alternative  must  be  held  to  be  void  for  uncertainty.  (To 
the  same  eflect,  Bridges  v.  Pleasants,  4  Ired.  Eq.  26;  s.  o.,  44 
Am.  Dec.  94 ;  Nichds  v.  Allen,  130  Mass.  211 ;  Priehanrd  v. 
Thompson,  95  N.  Y.  76;  Fairfidd  v.  Lawson,  60  Conn.  501 ; 
8.  c,  47  Am.  Eep.  669 ;  Fontain  v.  Eamnel,  17  How.  385  et 
seq.) 

6.  Is  the  second  alternative  mentioned  in  the  seventh 
paragraph  of  the  will,  to  wit,  "to  be  .  .  .  given  to  any 
of  my  heirs  who  are  in  need,  or  not  in  very  comfortable  cir- 
cumstances, as  to  my  executors  seems  fit  and  proper,"  suffi- 
ciently definite  and   certain  to  be  carried   into  execution? 
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Ordinarily,  a  gift  to  the  testator's  heirs  would,  of  course,  be  to 
those  who  would  take  under  the  statutes.  {Edge  v.  Salisbury, 
Amb.  70 ;  Isaac  v.  Defriezy  Anib.  596 ;  Widmore  v.  ^ood/rcffe, 
Amb.  636;  Smith  v.  Ha/rrvngton,  4  Allen,  566.)  But  the 
words  ^^  mj  heirs  "  must  be  construed  with  reference  to  the 
context.  Manifestly,  the  testator  did  not  mean  those  who- 
would  have  taken  his  property  under  the  statutes  had  he  mad& 
no  will,  for  the  two  grandsons  would  then  be  included.  But 
the  clause  in  question  is  not  to  go  into  effect  at  all  until  the 
death  of  both  of  such  grandsons  without  either  of  them  leav- 
ing issue — ^that  is  to  say,  not  until  the  death  of  his  sole  heirs  at 
law.  Besides,  such  alternative  gift  is  not  simply  to  heirs,  or 
heirs  generally,  but  *'to  any  .  .  .  who  are  in  need,  or 
not  in  very  comfortable  circumstances,  as  to  my  executors 
seems  fit  and  proper."  This  manifestly  means  those  who, 
npon  the  death  of  both  of  his  grandsons  without  issue,  would 
be  his  other  blood  relations,  and  who  might,  under  the  other 
circumstances  named,  have  become  his  heirs.  It  does  not  in- 
clude all  relatives,  however  remote.  (Edge  v.  SaUshiMy, 
sttpra  ;  Brunsden  v.  Woolredge,  Amb.  507 ;  Isaac  v.  Defriez, 
supra ;  Widmore  v.  Wbodrqfey  supra ;  Smith  v.  Harrington^ 
supra.)  It  only  includes  such  of  his  blood  relations  as  should 
then  be  in  need,  or  not  in  very  comfortable  circumstances, 
and  would  take  by  descent  under  such  other  circumstances. 
Upon  such  relatives  as  should  come  within  such  description 
the  executors  were  directed  to  bestow  the  bequest  therein 
referred  to,  as  to  them  might  seem  fit  and  proper.  The  limi- 
tation to  such  needy  relatives,  and  those  not  in  very  comfort- 
able circumstances,  makes  the  bequest  charitable  in  its  pur- 
pose. (Edge  v.  Salishuryj  supra;  Brunsden  v.  Woolredge^ 
supra;  Iscuic  v.  Defriez^  supra;  Widmore  v.  Woodroffe^ 
supra;  Mdhon  v.  Savage^  1  Schoales  &  L.  Ill;  Attorney^ 
General  v.  Duhe  of  Northumberland^  L.  E.  7  Ch.  Div.  745 ; 
Besiethv.  Murphy j  sfiipra  ;  State  v.  Chriffith^  supra;  Attorney- 
General  v.  Price,  17  Ves.  Jr.  371.)  It  is  moreover  suflBciently 
definite  and  certain  to  be  carried  into  execution.  (Ibid,; 
Beardsley  v.  Selectmen  [Conn.],  3  Atl.  Rep.  557;  Quvwn  v. 
Shields,  62  Iowa,  129 ;  Sowers  v.  Cyrenius^  39  Ohio  St.  29 ; 
Vol.  v.— 12 
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De  Ccmp  v.  Dobhins^  20  N.  J.  Eq.  36;  Gray's  Rule  againgt 
Perpetuities,  §§  683--685.)  Especially  is  this  so  where,  as 
here,  the  bequest  is  charitable  in  its  object,  and  to  trustees  for 
the  benefit  of  a  class  with  limited  discretionary  powers  of 
selection.  {State  v.  OriffUh^  supra;  Ex  parte  Lindley^  supra  ; 
Nash  V.  Morley,  6  Beav.  177 ;  Treats  Appeal,  30  Conn.  113 ; 
Birchwrd  v.  Scotty  39  Conn.  63;  Beardsley  v.  Selectmen^ 
supra ;  Hesketh  v.  Mv/rphy^  supra  /  Miller  y.  Atkinson^  63 
N.  0.  637;  MoAUist&r  v.  McAUister^s  Heirs,  46  Vt.  272; 
Shotv>eU  V.  Motty  supra;  Power  v.  Caseidy,  79  N.  Y.  602; 
SaltonetaU  v.  Sanders,  11  Allen,  446 ;  Shields  v.  Jolly,  supra; 
Goodale  v.  Moon^y,  60  K.  H.  528;  s.  c,  49  Am.  Sep.  384; 
Derby  v.  Derby,  4  R.  I.  414 ;  Ould  v.  FeMAin^^^ofi  Hospital, 
95  U.  S.  303 ;  2  Perry  on  Trusts,  §  732.) 

7.  But  it  is  claimed  that  where  a  gift  is  for  two  or  more 
alteraative  uses,  one  of  which  is  void  for  any  reason,  the 
whole  gift  fails.    We  do  not  think  the  authorities  cited  in 
support  of  the  proposition  sustain  it.    In  Morioe  ▼.  Bishop 
of  Durham  (9  Ves.  Jr.  899 ;  s.  a,  10  Ves.  Jr.  621),  it  was 
simply  held  that  a  bequest  in  trust  for  such  objects  of  benev- 
olence and  liberality  as  the  trustee  in  his  own  discretion  should 
most  approve,  could  not  be  supported  as  a  eharitaHe  legacy, 
and  was  therefore  held  in  trust  for  the  next  of  kin.    There 
was  no  alternative  bequest.    It  failed  because  it  was  not  a 
charitable  bequest.    Here  it  is  a  charitable  bequest,  and  for 
the  next  of  kin.    In  Thomson  v.  Shakespear  (1  De  Gex,  F.  & 
J.  899),  the  gift  was  to  be  laid  out  ''  in  forming  a  museum  at 
Shakespear's  house  in  Stratford,  and  for  such  other  purposes 
as  my  said  trustees  iu  their  discretion  shall  think  fit  and  desir-      , 
able  for  the  purpose  of  giving  effect  to  my  wishes."     There      , 
was  no  alternative  presented.    It  was  held,  in  effect,  that  the      | 
bequest  for  the  museum  could  not  be  sustained  as  a  gift  '^  for     | 
the  benefit  of  private  persons,"  and  that  the  last  clause,  though      j 
general  and  discretionary,  was  so  connected  with  the  museum     | 
as  to  indicate  the  same  general  purpose,  and  hence  could  not     j 
be  sustained  as  a  charity.    Nichols  v.  Allen  (130  Mass.  211)     { 
is  to  the  same  import.    In  Kendall  v.  Granger  (5  Beav.  300) 
there  was  a  bequest  of  personalty  to  be  '^  applied  for  the  relief 
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of  domestic  distress,  assisting  indigent  but  deserving  indiyid- 
nalsy  or  encouraging  undertakings  of  general  utility^^  and  the 
bequest  was  held  void  because  the  last  alternative  was  not 
necessarily  charitable.  To  the  same  effect  was  Norrie  v. 
TharMon^B  Esfrs^  19  K.  J.  £q.  807.  The  same  principles  are 
BSDctioned  in  2  Perry  on  Trosts,  §  711,  and  cases  there  cited. 
Here  both  alternatives  are  charitable  in  their  objects,  and 
hence  sustainable  as  snch,  and  therefore  the  case  is  distinguish- 
able from  those  cited  in  which  one  of  the  alternatives  was  not 
charitable. 

8.  By  the  fifteenth  paragraph  of  the  will  the  testator,  in 
effect,  willed  and  directed  that  in  case  his  estate  exceeded  the 
l^acies  therein  mentioned,  then  the  surplus  or  remainder  of 
his  estate  should  be  appropriated  and  used  by  his  executors  in 
aid  or  encouragement  of  charitable  purposes ;  and  if,  in  their 
judgment,  there  should  be  sufficient  amount  of  said  surplus, 
then  he  recommended  that  the  same  should  be  used  to  estab- 
lish a  school  in  Omro,  or  some  place  in  Winnebago  county, 
''  for  the  education  of  young  persons  in  the  domestic  and  use- 
ful arts.''  We  have  already  seen  that  a  bequest  for  "  chari- 
table purposes,"  standing  alone,  is  too  vague  and  indefinite  to 
be  carried  into  execution.  This,  as  we  have  noticed,  is  upon 
the  theory  that  courts  are  confined  to  the  exercise  of  judicial 
powers,  and  hence  have  no  authority  to  devise  a  particular 
scheme  or  plan  of  charity.  But  here  the  general  words  are 
followed  by  others  indicating  a  particular  scheme  or  plan  for 
the  expenditure.  What  effect  is  that  fact  to  have  upon  the 
validity  of  the  bequest  ?  In  Thomson  v.  Shdkespear  {supra\ 
the  general  words  which  might  otherwise  have  been  construed 
to  be  charitable  were  restricted,  by  the  words  which  preceded 
them,  to  the  Shakespear  premises.  ^'  It  is  a  universal  rule  of 
construction,  founded  in  the  clearest  reason,"  said  Black,  C.  J., 
^^  that  general  words  in  any  instrument  or  statute  are  strength- 
ened by  exceptions  and  weakened  by  enumeration."  (Sha/rp- 
less  V.  Mayor^  21  Pa.  St.  161.)  That  rule  has  been  applied  by 
this  court.  (  Wis.  Cent.  JR.  Co.  v.  Taylor  Co.,  52  Wis.  90,  91.) 
Thus,  according  to  Lord  Bacon,  "  all  words,  whether  they  be 
in  deeds  or  statutes,  or  otherwise,  if  they  be  general,  and  not 
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express  and  precise,  shall  be  restrained  unto  the  fitness  of  the 
matter  and  the  person."  (Broom's  Leg.  Max.  646.  See,  also, 
Thorpe  V.  Thorpe^  1  Ld.  Saym.  286;  Moore  v.  Magrath^ 
Oowp.  9 ;  Boe  v.  Veman^  6  East,  61 ;  Morrell  v.  Fisher^  4 
Exch.  691 ;  Wood  v.  Rmxliffe,  6  Exch.  407.) 

The  same  rule  was  recently  applied  to  the  description  in  a 
bill  of  sale  in  Minnesota.  {JMcAlpvne  v.  Foley^  25  N.  W. 
Rep.  462.)  "  Thus  the  word  *  benevolent,'  intrinsically  con- 
sidered, includes  more  than  legal  charities,  but  its  signification 
may  be  narrowed  by  the  context "  so  as  only  to  inclnde  char- 
ities. {De  Camp  v.  Dobhina^  81  N.  J.  Eq.  671.)  So,  it  has 
been  held  in  this  State  that  where  a  power  of  attorney  is  given 
for  a  particular  purpose,  general  words  therein  are  not  to  be 
construed  at  large,  but  merely  as  giving  general  powers  for 
carrying  into  effect  the  special  purpose  for  which  the  power 
was  given.  {Rowndt/ree  v.  Deneon^  69  Wis.  622.)  It  is  now 
universally  admitted  that  in  construing  a  will  the  rule  is  to 
read  it  in  the  ordinary  and  grammatical  sense  of  the  words 
employed,  unless  some  obvious  absurdity,  or  some  repugnance 
or  inconsistency  with  the  declared  intentions  of  the  testator, 
to  be  extracted  from  the  whole  instrument,  should  follow 
from  so  reading  it.  ^'Then  the  sense  may  be  modified,  ex- 
tended, or  abridged,  so  as  to  avoid  those  consequences,  but  no 
further."  {Abbott  v.  MiddZeton^  7  H.  L.  Oas.  115,  and  cases 
there  cited.)  '^  Quite  consistently  with  this  rule,  words  and 
limitations  may  be  supplied  or  rejected,  when  warranted  by 
the  immediate  context  or  the  general  scheme  of  the  will,  but 
not  merely  on  a  conjectural  hypothesis  of  the  testator's  inten- 
tion, however  reasonable,  in  opposition  to  the  plain  and  obvi- 
ous sense  of  the  instrument."  {Ibid.;  Thelluaaon  v.  RendU- 
ehamy  7  H.  L.  Cas.  494 ;  In  re  Northern  Estate  [Salt  v.  Pyw], 
L.  R.  28  Ch.  Div.  167 ;  ScoU  v.  West,  68  Wis.  661,  562.) 

Applying  the  foregoing  principles  to  the  paragraph  of  the 
will  here  in  question,  and  assuming,  for  the  present,  that  the 
establishment  of  a  school  of  the  character  there  indicated  is  a 
charitable  purpose,  then,  as  it  seems  to  us,  we  are  authorized 
to  hold  that  the  particular  charitable  purpose  which  the  testa- 
tor directed  his  executors  to  use  such  residue  of  his  estate  in 
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aiding  and  enconraging,  was  in  the  eBtablishment  of  such 
school.  After  expressing  his  ^^  charitable  purposes  "  generally, 
he  recommends  a  scheme  for  its  exercise  in  the  establishment 
of  the  school,  in  case  the  amount  of  such  surplus  is  sufficient 
for  that  purpose  iu  the  judgment  of  his  executors.  No  other 
scheme  is  suggested,  and,  as  we  have  seen,  the  court  is  power- 
less to  devise  one.  It  follows  that  the  intention  of  the  testator, 
as  expressed  in  that  paragraph  of  the  will,  is  to  be  whoUj 
defeated,  unless  we  construe  the  word  "  recommend  "  to  mean 
something  more  than  is  ordinarily  implied  by  it ;  and,  in  view 
of  the  context,  and  the  authorities  dted,  we  think  we  may  give 
it  the  meaning  of  command  or  direction  to  use  such  surplus  to 
establish  the  school  in  the  event  indicated.  {Knox  v.  JBTnoXj 
59  Wis.  172.) 

The  language  of  the  will  seems  to  contemplate  a  school  of 
the  character  indicated,  to  be  incorporated.  The  mere  fact 
that  the  corporation  was  not  in  esse  on  the  death  of  the  testa- 
tor  in  no  way  frustrates  the  trust.  To  establish  such  a  school 
is  to  give  it  a  legal  existence — that  is  to  say,  a  corporate  exist- 
ence. {In  re  Taylor  Orphan  Asylum^  36  Wis.  634 ;  Dodge 
V.  WiOiams,  46  Wis.  100-102 ;  Gould  v.  Taylor  Orphan  Asy- 
luTHj  46  Wis.  106 ;  Gray's  Bule  against  Perpetuities,  §  607, 
and  cases  there  cited.  It  is  to  be  established  by  the  executors 
in  their  capacity  as  trustees.  It  could  not  be  established  by 
executors  until  there  were  executors,  and  there  could  be  no 
executors  until  the  death  of  the  testator.  They  are  to  appro- 
priate and  use  such  surplus  funds  as  may  be  in  their  hands 
for  that  purpose  in  the  event  indicated.  The  authorities  cited 
fully  sanction  the  legality  of  such  appropriation  and  use  of 
funds  by  trustees  in  the  establishment  of  such  a  school.  The 
same  authorities  hold  that  such  a  bequest  is  not  void  for  re- 
moteness, nor  against  the  rule  of  perpetuities.  {Santa  Clara 
F.  Academy  v.  SuUvvan  [IlL],  6  N.  E.  Bep.  183.)  The  legal 
title  to  such  estate  is  vested  in  the  executors.  {Scott  v.  Westj 
63  Wis.  555.)  It  will  remain  in  them  until  they  establish  such 
school — that  is,  give  it  a  legal  corporate  existence.  It  will 
then  become  vested  in  such  corporation.    Being  thus  contin- 
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nally  vested,  the  doctrine  of  remoteness  is  inapplicable,  upon 
the  principles  already  suggested. 

9.  Maj  the  establishment  of  such  a  school  be  property 
regarded  as  a  charitable  purpose?    In  Kendall  y.  Granger 
{eupra)j  it  was  said  by  Lord  Langdale,  M.  B.,  that  a  charitable, 
purpose  ^^  mnst  be  either  one  of  those  purposes  denominated 
charitable  in  the  statute  of  Elizabeth,  or  one  of  such  purposes 
as  the  court  construes  to  be  charitable  by  analogy  to  those 
mentioned  in  that  statute."    Among  the  ^^  purposes  denomi- 
nated charitable"  in  that  statute  were  gifts  for  ^^ relief  of 
aged,  impotent,  and  poor  people;"  and  for  ^^  schools  of  learn- 
ing, free  schools,    .    .    .     scholars  in  universities ;     .     .     . 
education  and  preferment  of  orphans ;    ...    aid  and  help 
of  young  tradesmen,  handicraftsmen,"  &c.    (2  Stats,  at  Large, 
708,  ch.  4.)    So,  according  to  Mr.  Perry,  charitable  trusts 
include  all  gifts  in  trust  for  educational  purposes  in  their  ever- 
varying  diversity,  as  well  as  gifts  for  the  relief  and  comfort 
of  the  poor,  the  sick,  and  the  ai&icted.    (2  Perry  on  Trusts? 
§§  687,  697.)    In  Vidal  v.  Oi/rard  {enpra^  it  was  held,  in 
effect,  that  donations  for  the  establishment  of  colleges,  schools, 
and  seminaries  of  learning,  and  especially  such  as  were  for  the 
education  of  orphans  and  poor  scholars,  were  charities,  in  the 
sense  of  the  common  law.    Besides,  it  is  to  be  a  literary  cor- 
poration, which,  as  well  as  charitable  corporations,  is  excepted 
from  the  operation  of  the  statute.  (§  2089,  B.  S. ;  Santa  Clara 
F.  Academy  v.  Sullivofij  eupra,)    Unquestionably,  the  pur- 
pose of  establishing  ^'  a  school  in  Omro,  or  some  place  in  Win- 
nebago county,  Wisconsin,  for  the  education  of  young  persons 
in  the  domestic  and  useful  arts,"  was  a  charitable  purpose, 
within  the  judicial  sense.  {TreaVe  Appeal^  supra;  McAllister 
V.  McAUisier^s  Heirs^  supra ;  Craig  v.  Secristj  supra.)    Es- 
pecially is  this  so,  since  there  is  no  restriction  or  limitation  as 
to  the  class  of  young  persons  to  be  thus  educated.    In  other 
words,  it  is  to  be  a  public  school  of  the  character  indicated. 

10.  The  scheme  for  using  such  surplus  in  the  establishment 
of  such  school  is,  upon  the  principles  already  stated,  sufficient- 
ly definite  and  certain  to  be  carried  into  execution  in  the 
event  named,  and  must  therefore  be  regarded  as  valid.    If 
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SQch  residue  shoald  of  itself  be  insufficient  for  the  purpose  of 
fully  establishing  such  school,  and  such  school  can  be  estab- 
lished by  the  use  of  such  residue  and  other  funds  contributed 
from  other  sources,  under  the  charge  and  management  of  a 
proper  corporation  organized  for  the  purpose,  then  we  see  no 
valid  reason  why  such  residue  may  not  be  so  used  in  the  estab- 
lishment of  such  school.  Of  course,  if  such  residue  should,  in 
the  opinion  of  the  executors,  be  insufficient  of  itself  to  estab- 
lish such  school,  and  sufficient  funds  from  other  sources  are 
not  secured,  then  such  surplus  would  go  to  the  persons  en- 
titled under  the  statutes. 

11.  Except  the  specific  devises  and  bequests  given  to  the 
wife,  the  will  treats  the  entire  estate  as  personal  property. 
With  such  exceptions,  and  a  note  from  M.  D.  Morris,  each  of 
the  several  gifts  are  to  be  paid  in  money.  The  direction  to  so 
pay  in  money  gave  to  the  executors,  by  necessary  implication, 
the  authority  to  convert  all  real  estate  not  so  specifically 
devised  into  money.  {Dodge  v.  WilliamSj  46  Wis.  70 ;  Scott 
V.  Westj  supra  ;  Going  v.  Emery ^  16  Pick.  107 ;  s.  o.,  26  Am. 
Dec.  645.)  Such  real  estate,  therefore,  must  be  treated  the 
same  as  though  it  were  personal  property,  on  the  doctrine  of 
equitable  conversion.  {Ihid. ;  In  re  Ounn^  L.  R  9  Prob. 
Div.  242 ;  Baker  v.  Oopenbarger^  16  HI.  108 ;  s.  o.,  68  Am. 
Dec.  600 ;  Dodge  v.  WiUiams,  supra.) 

12.  Manifestly,  it  is  the  duty  of  the  executors  to  administer 
the  estate  according  to  the  provisions  of  the  will,  notwithstand- 
ing the  duties  thus  imposed  include  such  as  are  usually  per- 
formed by  trustees.  {Scott  v.  Westj  63  Wis.  566.)  The  amount 
of  their  bonds  can  be  regulated  by  the  trial  court.  Whether, 
in  case  of  the  death  of  one  or  more  of  the  executors,  the  sur- 
vivors or  survivor  could  execute  the  provisions  of  the  will,  is 
left  open  for  determination  in  case  the  question  should  arise. 

The  costs  and  disbursements  of  all  parties  in  this  court  and 
the  Circuit  Court  are  payable  out  of  the  estate.  The  County 
Court  will  make  such  allowance  to  the  respective  parties  out 
of  the  estate  for  counsel  fees  (including  the  service  of  E.  R. 
Hicks)  as,  in  the  exercise  of  a  sound  discretion,  may  be  just. 
Their  services  have  furnished  substantial  aid  in  reaching,  as 
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we  trusty  correct  conclusions  upon  the  several  and  intricate 
questions  involyed. 

The  judgment  of  the  Circuit  Court  is  affirmed  on  the  ap- 
peal of  Hiram  W.  Morris  and  M.  D.  Morris,  and  reversed  on 
the  appeal  of  Louisa  M.  Webster  and  others,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 


Vebnob  vs.  Ooyillb. 

[M  Michigan,  281.] 

Sale  of  bbaltt  under  a  power. 

A  daiue  in  m  will  which  empowers  the  ezeoQtoi%  "  to  aeU  and  convey  any  real 
estate,"  win  anthoriae  a  oonreyance  by  two  executors,  where  the  third  has  re- 
noonced  his  tnist 

Such  language  in  a  wiU  is  presumed  to  have  been  made  with  reference  to  the 
statutory  proyisions  relating  to  wills  and  conyeyances  by  executors  there- 
under, and  must  be  construed  as  if  it  embraced  those  proTisions. 

Wbtt  of  error  by  the  plaintiff  to  the  Superior  Court  of 
Detroit. 

Charles  M.  Swift^  for  appellant. 

Alfred  E.  HaweSj  for  appellees., 

Sherwood,  J.  Martha  Bumnej,  on  the  8th  day  of  May, 
1875,  made  her  last  will  disposing  of  both  real  and  personal 
estate.    The  will  is  as  follows : 

'"^  First  I  hereby  give  and  bequeath  to  my  only  daughter, 
Mary  £.  Rumney,  the  interest  and  income  of  the  sum  of 
twenty-five  hundred  dollars,  now  loaned  out  on  three  bonds 
and  mortgages  made  by  James  Dewey,  Jacob  A.  T.  Wendell 
and  George  W.  Bryant,  now  in  the  hands  of  my  attorney, 
Edward  0.  Walker,  to  be  kept  on  interest  in  the  best  manner 
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for  that  pnrpose  by  my  execntorB  for  and  during  bo  long  a 
time  aB  she  shall  remain  unmarried  ;  the  same  to  be  divided 
equally  between  all  my  children  whenever  she  shall  marry. 

Second,  I  desire  that  my  executors  shall  pay  all  my  just 
debts,  but  out  of  other  property  than  the  twenty-five  hun- 
dred dollars  aforesaid,  which  I  desire  shall  be  kept  for  her 
support  and  maintenance  so  long  as  she  shall  remain  un- 
married. 

Third.  All  the  rest  and  residue  of  my  estate  I  hereby 
devise  and  bequeath  to  my  children,  John  G.  Sumney,  Mason 
P.  Rumney,  Mary  E.  Bumney,  Benjamin  Eumney,  and 
Henry  B.  Bumney,  to  them,  their  heirs  and  assigns  forever, 
to  be  divided  equally  between  them,  share  and  share  alike. 
In  case  any  of  them  should  die,  leaving  issue,  the  issue  to 
take  the  share  that  would  have  fallen  to  the  parent  by  repre- 
sentation. 

Fourth,  I  will  and  direct  that  the  share  of  my  estate  here- 
inabove bequeathed  and  devised  to  my  sons  Benjamin  Bumney 
and  Henry  B.  Kumney,  shall  remain  in  the  hands  of  my  ex- 
ecutors until  they  reach  respectively  the  age  of  twenty-five 
years,  receiving  meantime  the  inconie  from  the  same ;  leaving 
it,  however,  to  the  wisdom  and  discretion  of  my  executors  to 
deliver  to  them  respectively  their  shares  of  said  estate  at  any 
time  after  they  reach  the  age  of  twenty-one,  or  any  part  there- 
of, if  said  executors  are  fully  satisfied  in  either  case  that  said 
share  will  be  safely,  wisely  and  judiciously  used. 

Fifth.  I  hereby  nominate  and  appoint  my  son,  John  G. 
Rumney,  and  my  friend,  Guy  F.  Hinchman,  the  executors  of 
this,  my  last  will  and  testament,  with  full  power  and  au- 
thority to  sell  and  convey  any  real  estate  of  which  I  shall  die 


Siofth.  Before  the  partition  of  my  estate  I  direct  my  said 
executors  to  pay  and  refund  to  any  and  each  one  of  my  chil- 
dren any  sum  or  sums  they  may  have  advanced  for  the  support 
and  expense  of  the  family  between  the  death  of  their  father 
and  my  decease,  less  the  proper  value  of  their  own  board  and 
maintenance  during  that  period. 

Seventh.  It  is  my  earnest  desire  that  after  my  decease  my 


186  AMERICAN  PROBATE  REPORTS. 

children  shall  continue  to  live  together  and  shall  constitute  one 
family  as  heretofore. 

Eighth.  I  direct  that  my  said  executors  shall  not  be  re- 
quired to  give  bonds." 

Mrs.  Bumney  died,  and  on  the  25th  day  of  April,  1875, 
her  will  above  mentioned  was  admitted  to  probate  in  Wayne 
county.  John  G.  Bumney  duly  qualified  under  his  appoint- 
ment as  executor,  and  letters  testamentary  were  issued  to  him. 
Guy  F.  Hinchman,  the  other  executor  named  in  the  will,  de- 
clined to  qualify  or  act,  and  John  G.  Bumney  has  ever  since 
acted  as  the  sole  executor  of  the  will,  carrying  out  its  provisr 
ions  to  the  best  of  his  ability,  and  so  far  as  the  record  discloses, 
to  the  entire  satisfaction  of  all  the  heirs  and  legatees  interested 
in  the  will  or  the  estate. 

The  executor,  John  G.  Bumney,  on  the  4th  day  of  April, 
1882,  gave  to  the  defendant  John  Webster  an  agreement  to 
sell  to  him  the  homestead  property  belonging  to  the  estate. 
All  the  heirs  and  executors  were  to  sign  the  deed  of  convey- 
ance.   This  contract  was  in  writing,  and  is  as  follows  : 

"  Whereas,  John  Webster,  of  Detroit,  Michigan,  is  nego- 
tiating with  John  G.  Bumney,  as  executor  of  the  estate  of 
Martha  J.  Bumney,  for  the  purchase  of  the  homestead  prop- 
erty of  said  estate,  in  the  city  of  Detroit,  the  same  being 
Ko.  91  High  street  east,  lot  60  feet  front  by  165  feet,  more 
or  less,  deep,  the  terms  agreed  upon  being  as  follows,  viz. : 
Said  Webster  to  assume  the  $5,000  mortgage  upon  said  prop- 
erty, and  pay  in  cash  enough  with  $598  25,  A.  M.  Coville  & 
Oo.'s  note,  to  make  up  $1,500,  at  time  of  delivery  of  perfect 
title  paper  and  the  balance  of  $2,000,  as  follows :  $500  en- 
dorsed note  at  six  months ;  second  mortgage  on  said  property 
for  $1,500,  due  on  or  before  two  years  from  date,  with  the 
privilege  of  paying  said  $1,500,  second  mortgage,  in  $500  pay- 
ments at  date  interest  accrues,  viz.,  semi-annually ;  said  f  500 
endorsed  note  to  be  bankable ;  trade  to  be  consummated  with- 
in a  reasonable  time  ;  all  the  heirs  and  executors  to  be  grant- 
ors. To  secure  the  fulfillment  of  this  agreement,  said  Webster 
has  delivered  said  Coville  &  Co.'s  note,  and  said  John  G. 
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Bniimey   $250  in   cash,  to   Benjamin  Yemor,   of  Detroit, 
Michigan. 

The  parties  DQutoallj  bind  themselves  to  the  fulfillment  of 
the  above  agreement. 

John  Wsbstbs. 
Jko.  G.  Rumnet, 
Executor  Estate  of  Martha  G.  Bamney. 
In  presence  of 

A.  E.  Hawbs. 
Det/rait,  April  4,  1882." 

The  executor  deposited  with  the  plaintiff  the  $250,  and 
John  Webster  deposited  the  note  with  the  plaintiff,  mentioned 
in  and  required  by  the  contract,  and  as  this  court  has  hereto- 
fore held,  for  security  for  the  performance  of  the  same.  (See 
51  Mich.  186.)  Before  the  sale  of  the  homestead  was  per- 
fected by  giving  a  deed  of  the  property  the  note  deposited 
became  due,  and  after  the  executor  had  tendered  a  convey- 
ance to  Webster,  made  and  executed  by  all  the  heirs,  in  ao- 
cordance  with  the  contract,  and  the  same  had  been  refused 
by  him,  Rumney  then  claimed  he  was  entitled  to  the  note 
deposited,  and  gave  the  plaintiff  a  bond  of  indemnity,  took 
the  note  and  brought  suit  thereon  against  both  makers  and  in- 
doraer. 

Substantially  the  same  matters  were  set  up  in  defense  as 
are  now  pleaded  in  this  case.  A  recovery  was  had  thereon 
in  the  Superior  Court  of  Detroit,  and  on  appeal  to  this  court 
that  judgment  was  reversed — ^the  court  holding  that  the  pres- 
ent plaintiff,  and  not  the  executor,  was  the  proper  person  to 
bring  suit.  That  suit  was  then  discontinued,  and  the  note  re- 
transferred  to  the  plaintiff,  and  this  suit  brought  thereon 
against  the  makers  and  indorser. 

The  declaration  is  in  assumpsit  on  all  the  common  counts. 
The  defendant  pleaded  the  general  issue  with  notice  of  several 
defenses,  all  indicating  the  intention  of  defendant  to  show  on 
the  trial  of  the  case  a  want  of  title  in  the  plaintiff  and  of  any 
right  to  bring  the  suit,  and  that  Webster's  indorsement  of  the 
note  was  without  consideration  and  invalid. 
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It  is  olaimed  by  oouDsel  for  the  defendants  that  the  power 
was  not  conferred  upon  John  Ramney  alone,  ander  the  will,  to 
make  the  sale  of  the  homestead  property  in  the  contract  here- 
tofore given,  contemplated,  and  that  his  letters  of  administra- 
tion gave  him  no  additional  power  for  that  purpose ;  that  the 
power  attempted  to  be  used  coald  only  be  exercised  by  both 
persons  named  in  the  will  as  executors,  and  that  no  sale  of  real 
estate  could  be  made  by  Bumney  alone,  except  as  authorized 
by  the  judge  of  probate;  and  that  the  contract  which  was  the 
consideration  of  Webster's  indorsement  and  which  gave  the 
plaintiff  his  right  to  the  custody  of  the  note  was,  therefore, 
void,  and  the  plaintiff  could  not  recover.  This  point  raises  the 
only  question  we  deem  it  necessary  to  consider,  and  adopting 
the  counsel's  premises,  the  conclusion  to  which  he  arrives  nec- 
essarily follows. 

The  question  raised  is  one  of  much  importance  to  the 
people  of  our  State.  When  the  case  was  before  this  court 
before,  this  question  was  not  finally  determined,  the  proper 
party  plaintiff  not  then  being  before  the  court.  The  solution 
of  the  question  depends  upon  the  proper  construction  of  the 
will  and  the  statutes  relating  to  the  subject.  The  language  of 
the  will  under  which  the  executor  claims  to  derive  his  author- 
ity is  plain  and  explicit,  and  it  must  be  construed  the  same  as 
though  the  provisions  of  the  statute  relating  thereto  and  ap- 
plicable were  written  in  the  instrument,  as  they  necessarily 
constitute  a  part  thereof,  and  it  must  be  regarded  as  having 
been  made  with  reference  thereto. 

The  power  of  the  executor  to  make  sale  of  the  real  estate, 
and  the  contract  for  the  sale  thereof,  which  we  are  now  con- 
sidering, is  given  by  the  will  if  at  all,  and  is  not  derived  from 
any  authority  conferred  by  the  judge  of  probate. 

It  is  very  dear,  from  the  terms  of  the  will,  that  Mrs.  Rum- 
ney  had  great  confidence  in  the  persons  named  as  her  ex- 
ecutors, as  they  were  charged  with  important  discretionary 
duties,  and  the  exercise  of  much  discrimination  and  judgment 
in  the  disposition,  management  and  contrql  of  the  property  de- 
signed for  the  children,  of  the  most  difficult  and  delicate  char- 
acter.    And,  in  such  a  case,  nothing  but  imperative  duty  can 
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eyer  excofie  a  coart  in  diBtorbing  or  interfering  with  the  action 
taken  bj  the  executors. 

No  qneation  is  or  can  be  made  about  the  power  of  both 
persons  named  as  executors  to  do  the  act  in  question  had 
both  consented  to  serve  and  qualified.  Hinchman  renounced 
the  trust  and  refused  to  qualify.  His  relation  to  the  will 
and  the  trust  was  thereby  r^idered  the  same  as  though  he 
had  died.  Could  the  remaining  executor  execute  the  powers 
and  trust  created  under  the  will  when  there  was  no  express 
proyision  authorizing  one  of  the  executors  so  to  do,  in  case 
of  the  death  of  the  other  or  his  failure  to  qualify  ?  There 
is  no  question  but  that  one  under  such  circumstances  may 
exercise  the  powers  and  discharge  the  duties  conferred  upon 
both,  in  the  management  and  disposition  of  the  personal 
estate,  and  bind  all  persons  interested  therein.  (Dyer,  23; 
11  Viners'  Abr.  271 ;  Bac  Abr.  D.  1 ;  2  WiUiams'  Exrs.  810  ; 
Jacomh  V.  Earwood^  2  Yes.  Sr.  267 ;  Wheeler  v.  Wheeler,  9 
Cow.  34 ;  BogeH  v.  SerteU,  4  ffill,  492,  503 ;  Weir  v.  Mosher, 
19  Wis.  311 ;  Herald  v.  Harper,  8  Blackf.  170 ;  Daminick  v. 
Michael,  4  Sandf.  406 ;  Houghton  r.  Flint,  13  Hun,  206.) 
Co-exeeutors  and  co-administrators  are  regarded,  in  law,  as 
but  one  person,  and  acts  done  by  one  are  deemed  the  acts  of 
all  in  all  matters  relating  to  the  personal  estate.  One  may 
execute  a  valid  release  of  a  debt  {Murray  y.  Blatchford,  1 
Wend.  583.)  He  may  discharge  a  mortgage.  {People  y.  Key- 
ser,  28  N.  Y.  226.)  May  make  an  assignment  of  a  mortgage. 
{Cronin  y.  HazeUine,  3  Allen,  324.)  And  this  court  has  held 
that  a  deed  made  by  one  of  two  or  more  administrators  was 
not  void  and  not  subject  to  attack  in  collateral  proceedings. 
{Osman  y.  Traphagen,  23  Mich.  80.) 

It  is  claimed  by  plaintiffs  counsel  that  the  following  pro- 
vision of  our  statute,  if  the  power  did  not  exist  at  common 
law,  gives  full  authority  to  the  one  executor  in  this  case  to 
make  valid  sale  of  the  real  estate  of  the  deceased,  and  author- 
ized him  to  make  the  contract  in  question.  The  statute  reads 
as  follows : 

"  When  all  the  executors  appointed  in  any  will  shall  not  be 
authorized,  according  to  the  provisions  of  this  chapter,  to  act 
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as  sachy  such  as  are  authorized  shall  have  the  same  anthority  to 
perforin  every  act,  and  discharge  ererj  trust  required  and  al- 
lowed bj  the  will,  and  their  acts  shall  be  as  valid  and  efifectual 
for  every  purpose,  as  if  all  were  authorized,  and  should  act  to- 
gether ;  and  administrators  with  the  will  annexed  shall  have 
the  same  authority  to  perform  every  act,  and  discharge  every 
trust,  as  the  executor  named  in  the  will  would  have  had,  and 
their  acts  shall  be  as  valid  and  effectual  for  every  purpose." 
(How.  Stat.  §  5844.) 

I  think  this  provision  clearly  authorizes  the  executor  in  this 
case  to  sell  the  real  estate  of  the  deceased  mentioned  in  the 
will,  and  to  make  the  contract  for  the  sale  thereof,  to  seenre 
the  performance  of  which  the  deposit  of  the  note  in  question 
and  its  indorsement  were  made.  Not  only  is  the  sale  au- 
thorized, but  the  designation  of  the  person  and  his  power  to 
make  it  are  derived  solely  from  the  will.  The  probate  of  the 
will  and  letters  testamentary  furnish  no  more  than  the  evidence 
of  the  existence  of  these  things,  and  not  the  authority  for  do- 
ing them. 

I  think  it  may  well  be  doubted  whether  the  provisions  of 
our  statute,  or  that  of  21  Hen.  YIII,  c.  4,  so  far  as  it  relates  to 
executors,  is  anything  more  than  confirmatory  of  the  common 
law  upon  this  subject.  {Bonqfaut  v.  Greenfield^  1  Cro.  80 ; 
Oo.  litt.  113a.) 

Whether  this  be  so  or  not,  it  is  quite  certain  that  the  spirit 
of  the  law  requires  that  the  intention  of  the  testator,  as  ex- 
pressed in  his  will,  should  be  carried  out.  This  could  be  as 
well  accomplished  usually  by  one  person  as  by  more;  and 
whatever  number  may  be  selected,  they  are  all  supposed  to  be 
chosen  with  especial  reference  to  their  qualifications  for  the 
position,  and  to  be  prepared  to  act  in  accordance  with  the 
views  and  desires  of  the  testator  concerning  the  execution  of 
the  trust ;  and,  however  large  the  number  may  be,  each  is 
vested  with  all  the  powers  of  the  others,  and  all  are  required 
to  perform  the  same  duty  or  duties,  and  in  the  discharge  of 
them  they  act  as  an  individual.  But  life  and  ability  to  act 
are  always  uncertain.  That  the  testator  may  always  have 
some  person  of  his  own  choosing  to  execute  his  will  in  case  of 
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the  death  or  inability  of  the  other  to  act,  is  andoubtedlj  the 
principal  object  of  appointing  two  or  more  executors,  and  to 
hold  that  the  inability  of  one  thus  appointed  to  act,  or  his  neg- 
lect to  qualify,  disqualifies  the  others,  it  seems  to  me  would 
manifestly  be  against  the  intention  of  the  testator  and  the  true 
spirit  of  hlB  'will,  and  defeat  the  very  object  he  had  in  view  in 
making  the  appointment.  To  remove  all  doubt  upon  the  sub- 
ject, and  secure  the  construction  here  contended  for,  seems  to 
have  been  the  object  of  the  statute  upon  the  subject  both  in 
England  and  this  country. 

It  would,  in  my  judgment,  be  a  perversion  of  the  true 
intention  and  meaning  of  the  statute,  and  do  violence  to  what 
I  belieye  to  have  been  for  a  long  time  the  accepted  interpre- 
tation of  the  law  by  the  profession  generally  in  our  State,  to 
hold  otherwise.  It  is  possible,  and  I  think  quite  probable, 
that  were  we  to  give  the  statute  the  construction  claimed 
for  it  by  counsel  for  the  defendant,  titles  to  large  amounts 
of  real  estate,  purchased  in  entire  good  faith,  and  now  qui- 
etly enjoyed,  might  become  unsettled,  and  all  the  evil  conse- 
quences usually  accompanying  such  action  by  the  courts  would 
follow. 

It  seems  to  me  there  is  no  sufiicient  reason  for,  nor  does 
public  policy  require  such  a  construction  of  the  law,  and  it 
ought  not  to  be  given  by  this  court.  The  following  authori- 
ties may  be  examined  with  profit  in  examining  the  question 
raised  in  this  case :  Bonifaut  v.  Oreenfidd,  1  Cro.  80 ;  Dike 
V.  Bicks,  4  Oro.  C.  835 ;  1  Sugd.  Pow.  (6th  Lond.  ed.)  148, 
144;  PiU  V.  Pdham,  Oh.  Cas.  178;  1  Lev.  304;  Wardwell 
V.  McDonneU,  31  111.  864;  Clinefdter  v.  Ayera^  16  111.  332 ; 
B.  0.  20  111.  463 ;  Conklin  v.  JSgertorij  21  Wend.  430 ;  Hose- 
boom  V.  JfoaheTy  2  Denio,  61 ;  WiUs  v.  Cowper^  2  Ham.  124 ; 
Powell,  Devises,  196,  197 ;  Jvdaon  v.  Oibhons^  5  Wend.  224. 

I  think  the  executor  in  this  case  had  the  power  to  make  sale 
of  the  homestead  property  of  the  Bumney  estate,  and  the  con- 
tract made  therefor,  and  that  the  indorsement  and  transfer  of 
the  note  in  question  were  not  without  consideration,  and  must 
be  held  valid. 

It  is  unnecessary  to  consider  the  case  further.    This  dispo- 
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sition  of  the  main  question  raised,  renders  it  necessary  to  re- 
verse the  judgment,  and  a  new  trial  must  be  granted. 

Campbell  and  Champlin,  JJ.,  concurred. 

CooLET,  C.  J.  The  question  in  this  case  arises  under  the 
statute  which  provides  that  '^when  all  the  executors  ap- 
pointed in  any  will  shall  not  be  authorized,  according  to  the 
provisions  of  this  chapter,  to  act  as  such,  snch  as  are  author- 
ized shall  have  the  same  authority  to  perform  every  act,  and 
discharge  every  trust  required  and  allowed  by  the  will,  and 
their  acts  shall  be  as  valid  and  effectual  for  every  purpose  as  if 
all  were  authorized,  and  should  act  together ;  and  administra- 
tors with  the  will  annexed,  shall  have  the  same  authority  to 
perform  everj  act,  and  discharge  every  trust,  as  the  execu- 
tors named  in  the  will  would  have  had,  and  their  acts  shall  be 
as  valid  and  effectual  for  every  purpose."  (How.  Stat. 
§  5844.)  Another  statute  provides  that  "  when  a  power  is 
vested  in  several  persons,  all  must  unite  in  its  execution ;  but 
if,  previous  to  such  execution,  one  or  more  of  such  persons 
shall  die,  the  power  may  be  executed  by  the  survivor  or  sur- 
vivors.''    (Id.  §6628.) 

In  this  case  two  executors  were  named  in  the  will,  one  of 
whom  declined  to  qualify,  but  is  still  living. .  The  other  quali- 
fied and  acted.  The  question  discussed  in  the  case  was  whether 
it  was  competent  for  him  alone  to  execute,  not  for  purposes  of 
administration  and  long  after  the  time  for  the  settlement  of 
the  estate  under  the  statute  had  expired,  a  power  which  by  the 
will  was  conferred  upon  both.  It  is  an  interesting  and  im- 
portant question,  and  was  ably  argued,  but  is  not  discussed  in 
the  opinion  by  Mr.  Justice  Sherwood,  which  treats  the  case  as 
if  the  power  had  been  executed  as  a  step  in  administration. 
No  one  has  ever  doubted,  so  far  as  I  know,  that  for  adminis- 
tration purposes  the  acting  executor  might  execute  such  a 
power,  and  no  authority  beyond  the  statute  itself  is  needed  in 
support  of  such  an  execution.  Whether  a  case  like  the  present 
is  within  the  intent  of  the  statute  first  recited,  is  quite  a  dif- 
ferent question,  which  I  do  not  discuss,  because  the  prevailing 
opinion  in  the  case  avoids  any  mention  of  it. 
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Tappan's  Appbai«. 

[52  Connecticiit,  412.] 

Bbquest  to  ohasttabls  uses. 

A  bequest,  the  object  of  which  ie  "  the  eeUbliahmeiit  of  a  pennenent  fand  tor 
the  charitable  aasistenoe  aod  benefit  of  indigeiit,  munerried  protefltant  females 
ofTer  the  age  of  eighteen,  reddenta  of  B.,"  which  the  testator  directa  to  be 
transferred  to  the  "  Protestant  Widows'  Society  <^  B.,  to  be  fmirer  held  and 
managed,"  etc.,  and,  if  this  can  not  lawfnOy  be  done,  then,  that  the  trustees 
shall  obtain  an  act  of  incorporation  for  a  charitable  institntloa  under  the 
name  of  the  "  Bnrrooghs  Home,**  to  whidi  the  property  shall  be  traniferred, 
is  in  all  respects  legal,  and  may  be  carried  oat. 

Appeal  from  a  decree  of  the  Probate  Court  The  case  is 
snfficientlj  stated  in  the  opinion. 

8.  E.  Baldwin  and  0.  P.  Backus j  tor  appellant. 
C.  Thompson  and  Jf.  W.  Seymour ^  for  appellees. 

Park,  C.  J.  The  q^aestions  controverted  in  this  case  grow 
out  of  the  twelfth  and  residuary  clauses  of  the  will  of  Cath- 
arine A.  Pettengill,  late  of  the  city  of  Bridgeport,  deceased. 
The  residuary  clause  is  as  follows : 

'^  After  paying  and  satisfying  all  of  the  above  provisions  of 
this  my  last  will  and  testament,  out  of  my  estate,  all  of  which 
is  charged  therewith,  and  my  executors  are  hereby  fully  em- 
powered to  sell  and  convey  any  real  estate  or  personal  estate 
not  specifically  devised  for  the  purpose  of  paying  any  of  the 
above  legacies,  if  necessary  so  to  do,  which  shall  be  deter- 
mined by  the  judge  of  probate,  then  all  the  rest  and  residue  of 
my  estate,  real  and  personal,  of  every  nature  and  description, 
and  all  that  shall  belong  to  my  estate  and  be  undisposed  of  by 
reason  of  the  lapsing  or  failure  to  take  effect  of  any  of  said 
legacies  or  devises  for  any  cause  whatsoever  (for  I  intend  here- 
by that  no  part  of  my  estate  shall  become  intestate  estate),  I 
give,  bequeath  and  devise  to  the  persons  respectiyely  who  shall 
for  the  time  being  be  the  rector  of  the  Society  of  8t.  John's 
Vol.  v.— 18 
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Parish  aforesaid,  the  pastor  of  the  First  Congregational  Church 
in  said  Bridgeport,  and  the  mayor  of  the  said  city  of  Brid^i^e- 
port,  and  their  saccessors  in  office,  and  to  Nathaniel  Wheeler, 
Edward  Sterling,  Samuel  W.  Baldwin  and  John  Hard,  all  of 
said  Bridgeport,  to  have  and  to  hold  the  same  in  trust  for  the 
following  purposes,  and  subject  to  the  following  directions,  to 
wit: — 

^'  1.  The  object  sought  by  this  gift  is  the  establishment 
of  a  permanent  fund  of  real  and  personal  estate,  which  shall 
be  used  for  the  charitable  assistance  and  benefit  of  indigent 
unmarried  Protestant  females  over  the  age  of  eighteen  years, 
residents  of  said  city  of  Bridgeport ;  and  it  is  my  wish  that 
this  fund  shall  be  held  and  managed  by  the  managers  or 
directors  of  the  Bridgeport  Protestant  Widows'  Society  of 
said  Bridgeport,  and  their  successors  in  office  forever,  as 
they,  from  their  knowledge  and  experience  in  a  similar  depart- 
ment of  humane  work,  would  probably  be  better  acquainted 
with  the  class  of  women  this  fund  is  intended  to  help  aud 
benefit ;  and,  if  the  same  can  be  made  practicable  and  legal, 
then  I  authorize  and  empower  my  said  trustees,  on  such  terms 
as  they  may  fix  upon,  to  transfer  and  convey  the  property  em- 
braced in  said  fund  to  said  managers  and  their  successors  in 
office  forever,  to  be  held  by  them  forever  for  the  charitable 
uses  and  purposes  indicated  above  and  subject  to  the  directions 
hereinafter  given. 

'^  2.  If  for  any  reason  the  above  wish  and  power  cannot  be 
legally  carried  into  effect,  then  I  direct  and  empower  said 
trustees  to  obtain  from  the  proper  authorities  in  this  State  an 
act  of  incorporation  for  a  charitable  institution  to  be  located 
in  said  Bridgeport,  under  the  name  of  the  ^  Burroughs  Home,' 
the  object  of  which  shall  be  to  help  and  assist  indigent  un- 
married Protestant  females,  over  eighteen  years  of  age,  re- 
siding in  said  city  of  Bridgeport ;  and  upon  the  legal  organ- 
ization of  such  incorporation,  I  direct  and  empower  said 
trustees  to  transfer  and  convey  to  the  said  ^  Burroughs  Home' 
said  fund  of  real  and  personal  estate,  to  be  held  by  them 
and  their  successors  forever  for  the  charitable  uses  and  pur- 
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poeee  indicated  above,  and  subject  to  the  directions  herein- 
after given. 

'^  3.  If  neither  of  the  above  provisions  can  legally  be  car- 
ried into  effect,  I  then  direct  said  trostees  and  their  saccessors 
forever,  to  hold  said  fand  of  real  and  personal  estate  for  the 
charitable  ases  and  purposes  indicated  above,  and  subject  to 
the  direction  hereinafter  given ;  and  if  so  held  the  same  shall 
be  known  as  the  'Burroughs  Fund,'  and  the  said  rector,  pastor 
and  mayor  shall,  ex  officio^  be  members  of  the  board  of 
trustees,  and  if  any  vacancy  occur  in  the  other  members  of  the 
board,  such  vacancies  shall  be  filled  by  the  appointment  of  the 
Court  of  Probate ;  and  I  direct  that  no  bond  be  required  of 
SQch  trustees  by  the  Court  of  Probate. 

'^  4.  I  direct  that  the  old  homestead  of  my  father,  now 
owned  by  me  on  John  street,  shall  be  used  for  the  home  of 
such  females,  if  it  be  practicable;  but  if  it  should  not  be 
best,  then  some  other  portion  of  my  land  or  real  estate  be- 
longing to  such  fund  may  be  used  to  establish  a  home  there- 
on ;  but  the  value  thereof  shall  not  exceed,  for  both  land  and 
buildings,  one^uarter  of  the  value  of  such  fund,  and  the 
remaining  three^uarters  or  more  of  said  fund  shall  be  kept 
Becnrely  invested ;  but  if  deemed  best  to  accomplish  the  hu- 
mane purposes  of  this  gift  not  to  have  land  and  buildings  of 
one^uarter  of  the  value  of  the  fund  as  aforesaid  invested 
in  a  home  for  such  females,  then  all  ot  said  fund  can  be  se- 
curely invested ;  and  I  further  direct  that  full  power  of  sale, 
conveyance,  exchange  and  reinvestment  be  had  and  exercised 
as  circumstances  may  require,  and  the  execution  of  all  neces- 
saiy  instruments. 

''  5.  I  direct  that  the  income  shall  be  applied  annually,  or 
at  other  times  during  the  year,  in  such  manner  as  may  be 
thought  best  to  accomplish  the  greatest  good  to  the  class  I 
have  hereby  undertaken  to  help  and  benefit. 

''  6.  I  direct  that  the  term  '  unmarried '  shall  not  exclude 
widows,  divorced  women,  nor  any  woman  who  in  fact  has  no 
husband,  from  the  benefit  of  these  provisions,  providing  she 
otherwise  comes  within  said  class. 

^'7.  It  may  be  better  to  organize  and  establish  a  corpo- 
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ration  under  the  general  laws  of  this  State  to  carry  out  the 
charitable  usee  and  purposes  of  this  trust ;  and  if  so,  in  the 
judgment  of  said  board  of  trustees,  I  direct  them  so  to  do ; 
but  I  am  very  solicitous  that  this  gift  shall  not  fail  to  be  car- 
ried into  effect  ;  and  I  ask  said  trustees  to  act  wisely  in  this 
matter." 

The  testatrix  declares  that  the  object  sought  to  be  accom- 
plished by  this  gift  is  the  establishment  of  a  permanent  fund, 
^^  which  shall  be  used  for  the  charitable  assistance  and  benefit 
of  indigent  unmarried  Protestant  females  over  the  age  of 
eighteen  years,  residents  of  the  city  of  Bridgeport." 

It  is  said  by  the  appellant  that  the  word  ^^  benefit,"  as  used 
in  the  phrase  ^*  charitable  assistance  and  benefit,"  in  this  be- 
quest, does  not  confine  the  trustees  to  charitable  benefits  in 
the  administration  of  the  trust,  but  leaves  them  at  liberty  to 
assist  the  objects  of  the  testatrix's  bounty  in  any  manner 
beneficial  to  them,  although  the  benefit  may  not  be  charitable, 
as  that  word  has  been  legally  construed  in  our  statute  of 
charitable  uses.  But  we  think  the  word  ^*  charitable  "  qualifies 
the  word  ^^  benefit "  as  well  as  the  word  assistance,"  and  that 
the  phrase  has  the  same  meaning  as  if  it  read  '^  charitable 
assistance  and  charitable  benefit."  The  words  ^'  assistance  and 
benefit "  are  used  in  it  as  synonymous.  They  are  applied  to 
an  indigent  class  of  unmarried  females,  and  it  is  impossible  to 
see  how  they  could  be  assisted  by  a  bequest  without  being 
benefited,  or  benefited  without  being  assisted.  It  is  conceded 
that  the  word  '^  charitable"  qualifies  one  of  the  words ;  it  must 
therefore  qualify  the  other,  which  has  the  same  meaning.  We 
think,  therefore,  that  this  bequest  creates  a  public  charity,  and 
nothing  more. 

The  testatrix  suggests  four  different  modes  for  the  ad- 
ministration and  dispensation  of  this  public  charity,  and 
declares  her  preference  for  the  first  mode  named,  '^  if  the  same 
can  be  made  practicable  and  legal "  for  the  purpose  ;  but  if, 
*^  for  any  reason,"  the  first  named  mode  cannot  be  legally 
carried  into  effect,  then  she  declares  her  preference  for  the 
second  mode  suggested ;  and  in  like  manner  for  the  third  and 
fourth  modes  in  their  order. 
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The  appellant  is  therefore  in  error  when  she  claims  that 
the  trustees  have  the  discretionary  power  to  select  either  of  the 
modes  prescribed  for  the  administration  of  the  trust.  They 
have  no  discretion  in  the  matter.  They  must  take  the  first,  if 
that  mode  shall  be  found  to  be  practicable  and  legal ;  but  if 
DOt,  then  they  must  resort  to  the  second,  and  that  must  be  the 
mode  if  legal  for  the  purpose.  And  so  with  the  third  and 
fourth  modes  stated. 

In  regard  to  the  first  mode,  that  the  managers  or  directors 
of  the  Bridgeport  Protestant  Widows'  Society  of  Bridgeport 
shall  hold  and  manage  the  fund,  we  think  the  object  of  the 
testatrix  cannot  be  carried  out  by  it,  because  the  corporation  is 
not  authorized  by  its  charter  to  receiye  and  administer  char- 
itable donations  of  this  description  as  a  trustee ;  and  we  must, 
therefore,  consider  the  second  mode  prescribed  by  the  testatrix. 
This  mode,  for  the  administration  of  the  public  charity,  is  like 
that  provided  by  the  testator  in  the  case  of  Govt  v.  Comatook 
(51  Conn.  352).  In  all  essential  particulars  they  are  the  same. 
There,  as  here,  the  trustees  were  invested  with  the  property 
till  an  act  of  incorporation  could  be  procured  from  the  legisla- 
ture, and  then  they  were  required  to  transfer  it  to  the  corpora- 
tion. There,  as  here,  it  was  made  the  duty  of  the  trustees  to 
apply  for  the  act  as  soon  as  it  could  reasonably  be  done,  and 
only  a  reasonable  time  for  procuring  it  was  contemplated  by 
the  testator. 

It  is  said  by  the  appellant  that  in  that  case  the  testator 
expressly  provided  that  the  act  of  incorporation  should  confer 
all  the  powers  necessary  and  proper  to  carry  into  full  effect  the 
purposes  and  objects  of  the  bequest ;  but  that  in  the  present 
case  the  will  is  silent  on  the  subject.  But  we  think  it  is 
clearly  implied.  The  testatrix  fully  states  the  object  she 
wishes  to  accomplish  by  the  bequest.  The  accomplishment 
of  the  object  she  commits  to  a  corporation  to  be  chartered 
by  the  legislature.  Surely  she  intended  that  the  corporation 
should  possess  all  the  powers  necessary  and  proper  for  the 
accomplishment  of  the  object.  This  is  too  manifest  for  con- 
troversy. 

We  think  the  charitable   bequest   made  in  the  residuary 
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clause  of  this  will  comes  within  the  priDcipIes  established  by 
this  court  in  the  case  referred  to,  and  the  considerations  ap- 
plied to  the  will  in  that  case  apply  with  eqnal  force  to  the 
residuary  clause  in  this.  The  same  claims  were  made  in  that 
case  against  the  legality  of  the  bequest  that  are  made  in'this, 
and  they  were  all  fully  considered  by  the  court,  and  decided 
adversely  to  the  claimants. 

It  was  said  in  that  case  that  the  description  of  the  bene- 
ficiaries was  not  suflSciently  definite  to  enable  a  Court  of  Chan- 
cery to  carry  the  bequest  into  execution.  The  same  daim  is 
made  here ;  but  it  is  manifest  that  the  description  of  the  class 
from  which  the  beneficiaries  are  to  be  selected  is  as  definite  in 
this  case  as  it  was  in  that  and  in  other  cases  there  referred  to. 
The  term  '^  Protestant/'  which  appears  in  the  description  in 
this  case,  is  the  only  word  that  requires  consideration  ;  bnt  it 
is  obvious  in  what  sense  it  was  used  by  the  testatrix.  The 
term  includes  all  those  who  believe  in  tiie  Christian  religion 
and  do  not  acknowledge  the  supremacy  of  the  pope. 

We  think  the  pablic  charity  established  in  the  residaary 
clause  of  this  will  is  valid. 

Is  the  bequest  contained  in  the  twelfth  article  of  the  wQI 
valid  ?    The  article  is  as  follows : 

^'  I  give,  bequeath  and  devise  to  the  Society  of  St.  John's 
Parish,  an  ecclesiastical  society  and  body  corporate,  organized 
and  existing  under  the  laws  of  the  State  of  Connecticut,  and 
located  near  my  residence  in  said  Bridgeport,  my  said  resi- 
dence, comprising  the  land  with  the  buildings  thereon,  bounded 
south  on  Fairfield  avenue,  east  on  land  of  said  Society  of  St. 
John's  Parish,  north  on  land  of  said  society,  and  west  on  land 
of  Peter  Norman,  now  or  formerly ;  and  I  give  also  to  said 
society  ten  thousand  dollars  in  cash,  to  their  own  use  and 
benefit  forever :  but  upon  this  express  condition,  that  within 
three  years  after  my  decease  the  said  society  shall  erect, 
or  cause  to  be  erected,  on  the  grounds  of  said  society,  near  its 
church  edifice,  a  chapel,  which  shall  cost  not  less  tiian  thirty 
thousand  dollars,  and  which  shall  be  named  and  known  as 
'  The  Burroughs  Memorial  Chapel ' ;  and  on  the  failure  or 
neglect  so  to  do  by  said  society,  I  give  and  devise  the  said  real 
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and  personal  estate  to  mj  residnarj  legatees  and  devisees,  to 
be  theirs  forever.  In  case  there  shonld  be  any  good  reason  for 
eztenditag  said  time  beyond  said  three  years,  the  judge  of 
probata  can  extend  the  time  by  his  order  in  writing,  limiting, 
however,  said  Society  to  some  definite  time  within  which  it 
shall  erect  said  chapel." 

The  first  question  to  be  considered  is,  whether  the  condi- 
tion attached  to  this  gift  is  a  condition  precedent  to  the  vesting 
of  the  property  in  the  society,  or  a  condition  subsequent.  If 
it  IB  a  condition  subsequent,  then  the  property  vested  in  the 
society  on  the  death  of  the  testatrix,  but  the  estate  was  liable 
to  become  extinguished  unless  the  conditions  should  be  com* 
plied  with.  We  think  the  condition  is  a  condition  subsequent. 
The  language  of  the  testatrix  indicates  this.  The  grant  is  in 
the  present  tense—"  I  give,"  not  "  I  will  give  when  the  society 
shall  have  erected  a  chapel,"  &c.  The  ten  thousand  dollars 
which  she  gives  seems  to  have  been  given  to  assist  the  society 
to  build  the  chapel  if  they  should  elect  to  do  so.  Jarman  (on 
Wills,  vol.  2,  page  517),  in  summing  up  all  the  cases  on  the 
subject,  says :  "  If  the  condition  is  capable  of  being  performed 
instanter,  it  is  a  condition  precedent ;  if  time  is  required  for 
the  performance,  it  is  a  condition  subsequent.  If  a  definite 
time  is  appointed  for  the  performance  of  the  condition,  but 
none  for  the  vesting  of  the  estate,  it  is  a  condition  subsequent." 
Wigram  (on  Wills,  page  272)  says :  "  If  the  condition  is  at  all 
capable  of  being  construed  as  subsequent,  it  wiU  be  deemed  to 
be  such."  Washburn,  in  his  work  on  Seal  Property  (vol.  1, 
pages  468  and  472),  quotes  approvingly  the  rule  laid  down  by 
Webster  in  Finlsy  v.  King  (8  Pet.  362),  which  was,  that,  "  if 
the  act  may  as  well  be  done  after  as  before  the  vesting  of  the 
estate,  the  condition  is  subsequent."  (See  also  Hoyden  v. 
Inhabitants  qfStoughton,  5  Pick.  528 ;  Merrill  v.  Emery ,  10 
Pick.  507;  TUden  v.  TUden,  18  Gray,  10;  Parker  v.  Parker^ 
123  Mass.  584.)  These  authorities  clearly  make  the  condition 
in  this  case  a  condition  subsequent  to  the  vesting  of  the  prop- 
erty in  the  society. 

But  it  is  said,  that  the  power  given  to  the  Court  of  Probate 
to  extend  the  time  for  the  building  of  the  chapel  indefinitely. 
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ties  up  the  property  indefinitely  in  the  hands  of  the  society, 
thereby  rendering  the  bequest  obnoxious  to  our  statute  against 
perpetuities ;  for  until  the  chapel  shall  be  built  the  property  is 
not  the  absolute  property  of  the  society,  and  they  have  no 
right  to  appropriate  it  to  the  charitable  purpose  designated  m 
the  will. 

But  the  appellant  is  in  error  in  regard  to  the  power  given 
to  the  Oourt  of  Probate  to  extend  the  time  for  the  building  of 
the  chapel.  The  language  of  the  will  is  ^^  in  case  there  shall 
be  any  good  reason  for  extending  the  time  beyond  the  three 
years,"  &c.  There  must  be  a  good  reason  shown  before  the 
Oourt  of  Probate  can  extend  the  time  at  all,  and  even  then  the 
court  ie  limited  to  a  reasonable  time  for  the  building  of  the 
chapel  under  the  circumstances  then  existing.  The  will  con- 
templates only  a  short  period,  of  such  time  only  as  is  reasonably 
necessary  for  the  completion  of  the  work.  The  judge  of  pro- 
bate has  no  discretion  in  the  premises  other  than  what  the  will 
gives  him,  and  if  he  errs  on  the  subject  his  action  is  reviewable 
by  a  higher  court. 

But  it  is  said  that  the  tying  up  of  the  property  in  the  hands 
of  the  society  for  the  period  of  three  years  renders  the  convey- 
ance obnoxious  to  the  statute,  and  authorities  are  cited  from 
the  State  of  New  York  to  that  effect.  But  it  should  be  re- 
membered that  the  statute  of  New  York  is  very  different  from 
our  own  on  the  subject  of  perpetuities.  The  statute  there 
provides  that  '^  the  absolute  power  of  alienation  shall  not  be 
suspended  by  any  limitation  or  condition  whatever  longer  than 
during  the  term  of  two  lives  in  being ; "  and  it  has  there  been 
held  that  the  suspension,  for  a  certain  definite  period,  however 
short,  violates  the  statute,  for  it  may  be  longer  than  two  lives 
in  being.  By  our  statute  the  suspension  may  be  made  during 
any  number  of  lives  in  being  when  the  will  is  made  creating 
the  suspension,  and  during  such  a  period  afterwards  as  wiU 
leave  it  impossible  for  the  estate  to  be  carried  by  the  terms  of 
the  will  to  parties  not  in  being  when  the  will  was  made  and 
not  the  immediate  issue  of  parties  then  in  being.  A  will  moat 
make  it  possible,  by  its  terms,  for  parents  to  be  bom  after  it  is 
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made,  whoBO  iesne  will  take  the  estate,  Id  order  to  render  the 
will  obnoxiona  to  our  statute ;  which  manifestly  woald  require 
a  much  longer  period  than  three  years.  Our  statute  allows 
^Is  to  be  made  cpnveying  property  to  parties  in  being  when 
the  will  is  made,  or  to  their  immediate  issue,  born  or  unborn. 
Hence,  to  make  them  obnoxious  to  the  statute,  they  must  go 
one  step  further,  and  leave  it  possible  for  the  issue  of  unborn 
issue  to  take  the  estate.  The  cases  dted  from  New  York, 
therefore,  are  not  authority  in  regard  to  our  statute. 

We  think  the  bequest  to  the.  society  is  not  obno2dous  to  our 
statute  of  perpetuities. 

We  advise  the  Superior  Court  that  the  reasons  of  appeal 
are  insuflScient. 

In  this  opinion  the  other  judges  concurred. 


GiDDIKOS   V8.    TUBGEON. 

[58  Vermont,  106.] 

EviDENOE. — A  HUSBAND    OF    A    LEGATEE  AS  WITNESS  OF  THE 

WILL. 

A  wiU,  executed  and  presented  for  probate  prior  to  the  etatate  of  1884«  was  Toid 
when  one  of  the  three  witnesses  to  it  was  the  husband  of  one  of  the  legatees. 
A  statute,  which  changes  the  rules  of  evidence  relating  to  the  execution  of 
wills,  does  not  have  a  retrospectiye  operation.  A  will  must  be  proved  as  the 
law  required  at  the  time  of  its  execution. 

Appeal  from  the  Probate  Court.  Heard,  September  terra, 
1885,  Veazey,  J.,  presiding.  The  court  TToledyproforma^  that 
Partridge,  being  the  husband  of  one  of  the  legatees,  was  not  a 
competent  witness  to  prove  the  execation  of  the  will ;  and  ex- 
cloded  his  testimony,  and  rendered  judgn^ent  that  said  instru- 
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ment  was  not  the  last  will  of  Elmina  Targeon,  and  ordered  the 
resnlt  certified,  etc. 

Lawrence  dk  Meldan  and  W.  W,  Stioki^j  for  plaintifis. 

M.  S.  Ooddardj  for  defendant. 

BoTOB)  C.  J.  This  was  an  appeal  from  the  allowance  of 
an  instrument  by  the  Probate  Court  as  the  last  will  of  Elmina 
Turgeon ;  and  the  only  question  presented  is,  whether  the  in- 
strument was  so  executed  that  it  should  be  held  to  be  the  last 
will  of  the  said  Elmina. 

It  was  executed  as  and  for  her  last  will  on  the  22d  day  of 
March,  1884;  and  by  it  she  bequeathed  a  certain  portion  of 
her  estate  to  Julia  M.  Partridge.  One  of  the  attestiilg  wit- 
nesses to  the  execution  of  the  instrument  was  H.  E.  Partridge, 
who  was  then  and  ever  since  has  been  the  lawful  husband  of 
the  said  Julia  M.  The  instrument  was  presented  for  probate 
on  the  10th  day  of  May,  1884,  and  on  the  27th  day  of  Juiie> 
1884,  the  Probate  Oourt  adjudged  the  legacy  therein  to  Julia 
M.  Partridge  to  be  void,  and  otherwise  established  it  as  the 
last  will  of  the  said  Elmina. 

That  court  must  have  held  that  H.  E.  Partridge  was  a  com- 
petent witness  to  prove  the  execution  of  the  instrument ;  for, 
unless  he  was  so  competent,  the  instrument  could  not  have 
been  established  as  a  will.  The  only  question  presented  for 
our  consideration  is  as  to  his  competency. 

The  common  law  rules  of  evidence  preclude  husband  and 
wife  from  being  witnesses  for  or  against  each  other  in  a  suit 
where  either  are  parties  or  are  directly  interested  in  the  result. 
The  rule  is  not  based  wholly  upon  the  ground  of  pecuniary 
interest,  but  is  a  rule  of  policy,  based  on  the  necessity  of  pro- 
tecting the  confidence  and  domestic  harmony  which  should 
exist  between  iiusband  and  wife,  which,  without  the  rale, 
might  be  invaded  and  disturbed.  (See  JSxecutor  of  Carpenter 
V.  Moore^  43  Yt.  392,  and  cases  there  cited.)  And  since  the 
removal  of  incompetency  by  the  statute  of  1852  on  account  of 
interest,  the  court  has  uniformly  held  that  the  common  law 
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rale  resulting  from  the  marital  relation  was  in  force  the  same 
as  before  the  passage  of  that  statute.  {£aeoutor  of  CarperUer 
V.  Moore^  supra.) 

When  the  instrament  in  question  was  executed,  the  wife 
of  H.  E.  Partridge  was  interested  as  a  legatee  in  having  it 
established  as  a  will ;  and  consequently  he  was  not  a  competent 
witness  to  prove  its  execution,  unless  he  was  made  competent 
bj  what  transpired  in  the  Probate  Court  in  adjudging  the 
legacy  given  to  his  wife  void,  and  by  virtue  of  section  2,046, 
RL. 

It  will  be  seen  by  reference  to  that  section  that  the  only 
persons  named  in  it  who  can  be  made  competent  that  would 
otherwise  have  been  incompetent  are  those  to  whom  a  bene- 
ficial devise,  legacy,  or  interest  of  or  concerning  real  or  per- 
sonal estate,  is  given  by  such  will.  That  class  of  persons  is 
made  competent  by  treating  the  devise,  legacy  or  interest, 
given  to  them,  as  void.  H.  £.  Partridge  did  not  come  within 
that  class.  The  legacy  that  was  adjudged  to  be  void  was  one 
made  to  his  wife ;  he  had  no  interest  in  it,  except  such  as 
might  result  from  his  marital  right.  And  the  right  of  the 
wife  to  hold  the  legacy  when  received,  as  against  any  claim 
that  the  husband  might  make  to  it,  is  secured  by  sec.  2,322,  B. 
L.  The  right  to  the  legacy  was  the  personal  right  of  the  wife 
and  to  be  held  by  her  to  her  sole  and  separate  use,  and  the 
husband's  marital  right  to  reduce  it  to  his  possession  would  not 
attach  to  it.    (  White  v.  Watte,  47  Vt.  602.) 

The  evident  purpose  and  intention  of  the  statute  was  to 
remove  the  incompetency  on  account  of  interest  from  the  class 
of  persons  named  in  it ;  and  the  class  intended  is  clearly  and 
precisely  defined.  1£.  E.  Partridge  had  no  present  or  pro- 
spective interest  in  the  legacy  given  to  his  wife  ;  so  that  he  had 
no  such  interest  as  it  was  the  purpose  and  intention  of  the 
statute  to  remove.  His  incompetency  rests  upon  the  rule  of 
policy,  before  alluded  to,  which  excludes  the  husband  as  a 
witness  in  a  matter  in  which  his  wife  has  an  interest ;  and  that 
incompetency  the  statute  has  not  attempted  to  remove.  The 
court  had  no  right  to  adjudge  the  legacy  given  to  Mrs.  Part- 
ridge void,  for  the  reason  that  she  did  not  come  within  the 
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class  named  in  the  statute.  She  had  the  same  right  to  the 
legacy  g^ven  to  her  that  any  other  legatee  wonld  have ;  and 
the  act  of  the  court  adjudging  her  legacy  void  did  not  affect 
her  right  to  it,  or  the  interest  that  she  had  to  have  the  ioBtra- 
ment  established  as  a  will.  The  court  might  as  well  adjudge  a 
legacy  given  to  any  other  person  void,  and  thus  remove  the 
disqualification  of  some  other  legatee  as  an  attesting  witness, 
as  to  adjudge  the  legacy  given  to  Mrs.  Partridge  void,  and  by 
60  doing  qualify  her  husband  as  a  witness. 

The  statute  relied  upon  defines  with  particularity  the  lega- 
cies that  may  be  held  void,  and  should  not  be  construed  to 
embrace  those  that  are  not  included  in  it.  If  the  legislature 
had  intended  to  confer  the  power  to  declare  a  legacy  given  to 
the  wife  of  an  attesting  witness  void,  and  thus  make  the  hus- 
band a  competent  witness,  it  is  probable  they  would  have  em- 
ployed some  such  language  to  express  that  intention  as  is  used 
in  the  16th  sec.  of  1  Victoria,  c.  26,  by  which  it  is  provided 
that  such  a  legacy,  as  well  as  those  that  are  specified  in  our 
statute,  shall  be  utterly  null  and  void. 

The  witness  Partridge  being  incompetent  to  prove  the  ex- 
ecution of  the  will,  at  the  time  of  its  execution,  has  he  been 
made  competent  by  the  virtue  of  Act  No.  109,  approved 
November  26th,  1884?  That  act  provides  that  if  a  person 
attests  the  execution  of  a  will,  to  whose  wife  or  husband  a 
legacy  is  given,  such  legacy  shall  be  void,  and  the  person  so 
attesting  shall  be  admitted  as  a  witness,  as  if  such  legacy  had 
not  been  given. 

This  suit  was  pending  at  the  time  of  the  passage  of  that 
act,  and  to  give  it  the  retrospective  operation  that  is  claimed 
by  the  proponents,  would,  in  eflfect,  be  allowing  them  to 
establish  the  instrument  as  a  valid  will,  which  was  invalid 
at  the  time  of  its  execution,  by  the  use  of  evidence  which 
was  incompetent  to  prove  its  execution  at  the  time  it  was  ex- 
ecuted. 

If  Mrs.  Turgeon  died  intestate,  her  heirs  at  law  had  a 
vested  interest  in  all  her  estate  that  was  subject  to  distribu- 
tion; and  the  legislature  had  no  right,  by  any  change  of  the 
rules  of  evidence,  to  deprive  them  of  that  right  and  prevent 
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them  from  asserting  it  by  depriving  them  of  the  right  to 
insist  that  the  instrument  propounded  as  her  will  should  be 
proved  as  the  law  required  at  the  time  of  its  execntion.  To 
give  the  act  the  operation  claimed  by  the  proponents  would,  as 
the  record  now  stands,  deprive  those  opposed  to  the  establish- 
ment of  the  instrument  as  the  will  of  Mrs.  Tnrgeon  of  a  vested 
right  to  make  such  opposition,  and  would  be  contrary  to  the 
roles  given  for  the  construction  of  statutes  in  the  cases  cited 
by  the  learned  counsel. 

The  judgment  is  affirmed  and  ordered  to  be  certified  to  the 
Probate  Court. 


VERMOirr  State  Baptist  OoNVEiraiON  V8.  Ladd. 

[08  Vermont,  96.] 
LbQAOY. — ^InTEBBST. AOOOBD  AND    SATISPAOnON. 

Legtciee,  unless  otherwise  oontroUed  by  the  wiU,  draw  interest  after  one  year 
from  the  probate  of  the  wiU  ;  and  the  rule  is  not  affected  by  the  &ct  that 
the  executor  Is  nnable  to  gather  in  the  assets  and  pay  the  legacy  within  the 
year. 

When  there  is  a  dispute  between  an  executor  and  a  legatee  as  to  the  amount  of 
interest  due  on  a  legacy,  on  account  of  the  expense  and  delay  caused  by  a 
long  litigation  carried  on  fbr  the  protection  of  the  estate,  an  acceptance  by 
the  legatee  of  a  sum  less  than  the  one  due  on  the  legacy  is  an  accord  and  sat- 
isfaction, if  the  payment  is  made  upon  the  express  condition  that  it  shall  be 
in  full  for  the  balance  due,  and  the  money  accepted  without  protest  against 
such  condition. 

Appeal  from  the  Probate  Court.  Heard  on  an  agreed 
statement,  September  term,  1885,  Yeazey,  J.,  presiding.  Judg* 
ment  pro  forma  for  the  plaintiff. 

Priscilla  B.  Leach,  the  testatrix,  died  May  1, 1880 ;  her  will 
was  probated  July  19, 1880,  and  letters  testamentary  were  is- 
sued to  defendant  Ladd  on  the  30th  of  the  same  month. 
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The  following  is  the  clause  of  the  will  relating  to  the 
plaintiff : 

^'  3d.  X  give  and  bequeath  to  the  Baptist  State  Convention, 
incorporated  by  the  legislature  of  Yermont  in  the  year  1851, 
eight  thousand  dollars  ($8,000),  the  principal  to  be  invested 
and  the  income  to  be  used  to  support  the  preaching  of  thegosr 
pel  in  feeble  churches,  and  in  destitute  places,  at  the  discretion 
of  the  convention,  only  designating  ($50)  fifty  dollars  of  said 
income  to  be  paid  annually  to  the  Baptist  Church  ia  Middle- 
town,  Vt.,  for  pastor  or  preaching." 

Henry  A.  Harman^  for  defendant. 

W.  C.  DtmUm  and  Edward  Dana^  for  plaintiff. 

Powers,  J.  Legacies  in  this  State,  unless  otherwise  con- 
trolled by  the  will,  draw  interest  after  one  year  from  the 
probate  of  the  will,  {Bradford  Academy  v.  Orover,  66  Vt 
462.) 

And  this  rule  is  not  affected  by  the  circumstance  that  the 
executor  is  unable  to  gather  in  the  assets  and  so  provide  him- 
self with  funds  to  pay  the  legacy  within  the  year.  {Marsh  v. 
Hague,  1  Edw.  Chan.  174.) 

The  important  contention  between  the  parties  arises  upon 
the  payment  made  by  the  defendant  of  the  sum  of  $2,880  on 
September  8,  1884,  which,  he  insists,  amounted,  under  the  cir- 
cumstances, to  an  accord  and  satisfaction.  The  plaintiff  claimfi 
that  there  remained  due  a  large  balance  of  interest  upon  its 
legacy,  and  that  the  sum  of  $320  deducted  by  the  defendant 
for  legal  expenses  was  wrongful  and  should  be  allowed  plaint- 
iff in  this  accounting. 

Soon  after  the  death  of  the  testatrix  a  litigation  sprang  up 
which  threatened,  if  successful,  to  defeat  not  only  the  residuary 
legacies,  but  largely  to  diminish  the  specific  legacies  under  the 
wilL 

The  executor  thereupon  made  an  agreement  with  two  of 
the  charitable  legatees  to  share  in  the  expense  of  that  litigation, 
and  wrote  Mr.  Davis,  the  plaintiff's  treasurer,  February  25, 
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1884,  a  letter,  notifying  liim  of  the  litigation,  and  informing 
him  that  ^^fro  rata  assessmentB,  covering  costs,  will  be  made 
on  all  concerned.''  The  reanlt  of  the  litigation  was  favorable 
to  the  estate,  and  the  other  two  charitable  societies  paid  their 
share  of  the  legal  expenses,  and  waived  all  claim  for  interest 
on  their  legacies  pending  the  litigation. 

Angast  16, 1884,  the  executor  notified  Mr.  Davis  that  the 
litigation  was  ended,  and  enclosed  a  statement  of  the  standing 
of  the  plaintiffs  legacy,  as  claimed  by  the  executor,  which 
showed  due  the  plaintiff  $2,880,  after  deducting  assessment  for 
legal  expenses  and  allowing  no  interest  pending  litigation ;  and 
also  sending  blank  draft  for  said  sum,  which  Mr.  Davis  was  re- 
quested  to  sign,  which  the  executor  promised  to  honor  on  pre- 
sentation, and  also  a  receipt  in  full,  which  he  requested  Mr. 
Davis  to  sign  and  return. 

In  response  to  this  letter  Mr.  Davis  wrote,  August  19, 1884, 
saying :  ^^  I  think  the  practice  of  Probate  Courts  in  Yermont 
is  to  allow  interest  on  legacies  after  one  year  from  the  time  will 
is  probated.  I  suppose  there  will  have  to  be  an  accounting  for 
interest.  I  will  receipt  to  you  any  amount  you  may  send  me 
to  account  for  on  settlement." 

August  20,  1884,  the  executor  replied  in  a  letter,  rebuking 
the  claim  for  interest  and  reminding  Mr.  Davis  that  two  of  the 
sisters  of  Mrs.  Leach  were  entirely  without  means-— one  a  con- 
firmed invalid — ^and  suggesting  that  the  residue  going  to  them 
ought  not  to  be  drawn  upon  to  pay  an  interest  charge. 

No  reply  to  this  letter  was  made  by  Mr.  Davis. 

August  26, 1884,  the  executor  again  wrote  Davis,  saying : 
^'Immediately  upon  the  termination  of  litigation  involving 
one-half  the  estate  of  Mrs.  Leach,  I  deposited  balance  due 
your  society,  less  pro  rata  assessment  for  defending  suits, 
in  bank  here,  requesting  you  to  draw  for  the  amount,  viz., 
$2,880,"  and  adding,  ^^  the  funds  are  not  drawing  interest." 

On  receiving  this  pointed  and  specific  notification,  Mr. 
Davis  consulted  legal  counsel  relative  to  the  matter,  and  on 
September  3, 1884,  wrote  the  executor  as  follows : 
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"  CAYstoiBH,  Vt.,  September  8, 1884. 
"  0.  B.  Oroutt,  Esq.,  Agt., 

''  160  Broadway,  N.  Y., 
^'  Dear  Sir  :  I  have  this  day  drawn  on  yon  through  Baxter 
National  Bank,  Rntland,  for  $2,880. 

"  Yours  truly,  Geo,  F.  Davis, 

"  Treasurer." 

And  on  the  same  day  he  made  the  following  draft : 

"  $2,880.  Cavendish,  Vt.,  September  3, 1884. 

'^  At  sight,  after  date,  pay  to  the  order  of  G^o.  R.  Bottum, 
cashier  Baxter  Nat.  Bank,  twenty-eight  hundred  and  eighty 
dollars,  value  received,  and  charge  to  account  of 

"George  F.  Davis, 
"  Treas.  Vt.  Baptist  State  Con. 
"  To  C.  B.  Oboutt,  Agent. 

"Jambs  S.  Ladd,  Executor, 
"  Mrs.  P.  B.  Leach's  wUl,  160  Broadway,  New  York.'' 

This  draft  was  deposited  by  Davis  in  the  Baxter  National 
Bank  for  collection,  and  collected  in  due  course  and  the  pro- 
ceeds placed  to  the  credit  of  Mr.  Davis. 

September  4, 1884,  the  executor  replied  to  the  above  letter 
of  September  3,  as  follows  : 

« 150  Broadway,  N.  Y.,  September  4, 1884. 
"Geo  F.  Davis, 

"  Treasurer  Vt.  Baptist  State  Convention. 
"  Dear  Sib  :  Yours  of  the  3d  inst.  advising  that  you  had 
drawn  on  me  for  $2,880  duly  received.  I  have  paid  the  draft, 
which  is  in  full  for  all  claims  against  the  estate  of  Priscilla  B. 
Leach,  being  balance  due  on  legacy  to  your  convention,  as  per 
statement  rendered  August  16, 1884,  and  subsequent  advice  of 
August  26. 

"  Very  truly,  C.  B.  Oboutt, 

"  For  J,  S.  Ladd,  executor." 

Mr.  Davis  held  the  monev  received  from  this  draft  some 
three  weeks,  and  duly  informed  the  directors  of  the  convention 
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that  he  held  it ;  and  the  conventioD  has  since  retained  it.  The 
receipt  of  this  money  was  daly  reported  to  the  convention  at 
its  next  annual  meeting  bj  the  treasurer,  and  his  report  was 
accepted  without  question  in  this  behalf. 

October  6, 1884,  Mr.  Davis  wrote  to  the  executor,  saying 
in  substance,  he  never  had  any  authority  to  settle  this  matter 
for  less  than  the  amount  legally  due,  and  never  intended  to 
do  so,  and  claiming  the  full  amount  of  the  legacy,  with  in- 
terest. 

We  are  all  agreed  that  this  legacy  was  paid  in  full  when 
Mr.  Davis  drew  for  the  $2,880,  and  applied  the  proceeds  to  the 
use  of  the  plaintiff. 

The  correspondence  above  set  out  shows  clearly  an  at- 
tempt by  the  executor  to  pay  the  $2,880,  in  full  extinguishment 
of  the  plaintiff's  claim.  It  was  offered  as  and  for  a  full  pay- 
ment, and  when  accepted  it  was  taken  as  offered  in  full.  In 
this  holding  we  do  not  question  the  general  rule  prevalent  in 
this  State  and  elsewhere,  that  payment  of  a  sum  less  than  the 
one  due  is  no  accord  and  satisfaction  of  the  larger  sum,  be- 
cause the  facts  do  not  bring  the  case  within  the  range  of  that 
rule. 

That  rule  applies  only  when  the  clain^  is  liquidated,  or  is 
dependent  upon  a  mere  arithmetical  computation.  {McDwnieU 
V.  Lapham,  21  Vt.  222.) 

Here  it  is  true  the  daim,  as  the  plaintiff  now  makes  it, 
could  be  easily  computed,  and  so,  from  its  stand-point,  was 
liquidated  within  the  rule.  But  the  defendant  repudiated  this 
claim,  and  did  not  pay  in  recognition  of  it.  He  made  the  pay- 
ment upon  the  express  condition  that  it  should  be  in  full  for 
the  balance  due  on  the  plaintiff's  legacy.  The  plaintiff  took 
the  money  and  converted  it  to  its  own  use,  without  even  a 
protest  against  the  defendant's  condition  that  it  was  in  full. 
It  is  now  too  late  to  repudiate  that  condition.  If  the  plaint- 
iff did  not  intend  to  accept  the  condition,  it  should  have 
refused  the  money.  It  cannot  accept  the  one  and  reject  the 
othfflr.  A  payment  must  be  retained  if  accepted  upon  the 
terms  annexed  to  it  by  the  payer.  Sciutio  accipitur  in  modtmi 
9olventis. 

Vol.  v.— 14 
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In  MoQlynn  v.  BiUings  (16  Vt.  829),  it  was  held,  that 
when  a  debtor  offers  his  creditor  a  certain  sum  as  the  balance 
dne  him  on  book,  and  upon  his  refnsal  bj  the  creditor,  deposits 
it  with  a  third  person  for  the  creditor  if  he  will  accept  it  in 
full,  and  the  creditor  subsequently  receives  it  from  such  third 
person,  declaring  at  the  time  that  he  will  not  accept  it  in  fall, 
«uch  acceptance  of  the  money  discharges  the  creditor's  whole 
itccount. 

In  Cole  V.  Champlam  Trafispartation  Co.  (26  Vt  87), 
McDcmieU  v.  La/pham  (21  Vt.  222),  and  McDamds  v.  Bamk 
of  Rutland  (29  Vt.  230),  the  same  doctrine  was  announced. 

The  defendant's  letters  of  August  16th  and  20th  contained 
a  clear  notification  to  the  plaintiff's  treasurer  of  the  terms 
upon  which  he  could  draw  the  $2,880,  which  the  defendant 
claimed  was  the  balance  due,  and  the  treasurer  accepted  the 
money  without  even  a  protest,  as  in  McGlynn  v.  BiUingSy  that 
he  repudiated  the  condition.  He  must  have  understood  that 
the  defendant  was  paying  in  full.  This  is  sufficient  to  bring 
the  case  within  the  authorities  cited. 

But  if  there  be  any  doubt  on  this  point,  the  defendant's 
letter  of  September  4th,  received  while  the  money  was  in  the 
treasurer's  hands,  renewed  the  condition  upon  which  he  was  to 
hold  it.  He  then  was  in  condition  to  restore  the  money  to  the 
defendant,  but  after  notifying  his  associates  on  the  board  of 
direction — and  we  must  assume  that  he  probably  was  less  reti- 
cent in  his  dealings  with  them  than  he  thus  far  had  been  with 
the  defendant — he  elects  to  retain  the  money,  and  the  conven> 
tion  itself  is  now  holding  the  funds. 

It  is  not  claimed  in  the  brief  of  the  plaintiff  that  Mr.  Davie 
acted  without  proper  authority  in  the  matter  of  receiving  this 
money.  He  was  the  fiscal  agent  of  the  convention,  and  the 
convention  was  fully  informed  of  the  claim  of  the  executor  re- 
specting the  amount  of  the  balance  due  when  the  $2,880  were 
paid.  In  the  report  of  the  managers  to  the  convention,  dated 
September  24, 1884,  they  say :  "  In  regard  to  the  Leach  legacy 
a  further  payment  of  |2,880  was  made  to  the  treasurer  the  4th 
inst.  The  balance  of  $320  is  withheld  by  the  executor  of  the 
will,  on  the  claim  that  it  is  the  part  of  costs  necessarily  incurred 
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in  defending  the  estate,  which  the  convention  shonld  pay.  It 
sbonld  be  noted  that  hereafter  the  Baptist  church  in  Middle- 
town  is  entitled  annually  to  an  order  of  fifty  dollars  from  the 
income  of  this  legacy." 

This  report  was  accepted  and  adopted  by  the  convention. 

The  treasurer,  at  the  same  session  of  the  convention,  re- 
ported the  Leach  legacy  at  the  sum  of  $7,680,  as  part  of  the 
permanent  fund  of  the  convention,  this  being  precisely  the 
amount  stated  by  the  executor  in  his  letter  of  August  16th,  and 
this  report  of  the  treasurer  covers  the  balance  due,  less  interest 
zndpro  rata  share  of  costs. 

There  can  be,  therefore,  no  room  for  doubt,  that  even  if 
Mr.  Davis  had  acted  without  due  authority  in  accepting  the 
payment  of  $2,880,  as  the  true  balance  due  on  this  legacy,  his 
principal  has  ratified  the  payment  with  full  knowledge  of  the 
executor's  claim. 

The  executor  is  not  chargeable  with  interest  on  the  legacy, 
Bor  with  the  $820  withheld  for  legal  expenses. 

The  judgment  of  the  County  Court  is  reversed,  and  judg- 
ment that  all  the  claims  made  by  the  plaintiff  in  the  agreed 
statement  be  disallowed,  and  ordered  that  thie  judgment  be 
certified  to  the  Probate  Court. 


SOHOFIELD    VS.  WALKBR. 

[68  Michigan,  96.] 

COKTBSTBD   PBOBATE. — ^UkDUS   IHTLUSXrOE. 

In  a  praoeediiig  to  probate  a  will,  a  legatee  is  not  diaqnalified  from  tesUfying  to 
matten  which,  if  tnie,  moat  have  been  eqoally  within  the  knowledge  of  the 
testator.    Section  7,646  haa  no  application  to  anch  a  caae. 

Where  the  probate  of  a  wiU  la  oonteeted  upon  the  ground  of  undue  influence  ex- 
erdsed  orer  the  ndnd  of  the  testatrix  by  her  pastor  and  his  wife,  in  whose 
family  she  was  a  boarder,  and  where  the  trial  judge  correctly  and  fully  in- 
Btnwted  the  jury  upon  the  8nl:ject  of  undue  influence,  it  was  not  error  to  refuse 
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the  following  loBtrnotloB:  **  If  yon  find  tluit  a  confidential  relation  ezisted  be- 
tween the  partiee,  as  the  contestant  claims,  and  that  Mrs.  Disbrow  reposed  her 
oonfidence  in  Mr.  and  Mrs.  Sohofidd,  and  that  they  had  each  inflnence  oTer 
her  as  is  claimed,  that  inflnence  must  be  kept  free  from  selfish  interest  and 
conning  and  overreaohing  bargains,  and  in  their  dealings  with  her  no  Mkfish 
advantage  most  have  been  taken  of  this  inflnence.  Snch  inflnenoe  mnst  be  ex- 
ercised in  good  faith,  and  not  abnsed.  It  most  be  directed  with  reference  to 
Mrs.  Disbrow's  best  interest,  and  not  to  fiirther  their  own  selfish  interetts  at 
her  expense."    The  language  was  inapplicable  to  the  case  before  the  court 

Neither  was  it  error,  in  view  of  the  charge  as  given,  for  the  oourt  to  refsse  to 
give  the  following  instruction:  *'If  you  find  this  confidential  relation  in  feet 
existed,  and  the  Schofields  possessed  the  infiuence  over  Mrs.  Disbrow  as  it  ie 
claimed  they  did,  and  that  she  reposed  her  trust  and  confidence  in  them  as 
claimed,  the  situation  would  impose  a  solemn  obligation  upon  the  Schofidds  to 
abstain  scrupulously  from  attempting  to  derive  any  pecuniary  benefit  to  them- 
selves which  selfish  motives  might  suggest  at  the  sacrifice  of  those  interests 
which  they  were  bound  to  protect ;  for,  if  confidence  is  reposed  in  that  matter, 
it  creates  a  high  and  sacred  trust,  and  an  obligation  and  duty  which  must  be 
observed.  If  confidence  is  reposed,  it  must  be  fidthftilly  acted  upon,  and  pre- 
served from  any  intermixture  of  imposition.  If  the  means  of  personal  control 
are  given,  they  must  always  be  restrained  to  purposes  of  good  fsith."  The 
language  is  obscure  when  applied  to  the  facts  of  the  case.  The  rule  of  techni- 
cal morality  does  not  require  that  a  person  occupying  confidential  relations  to 
a  testator  must  do  or  say  nothing  to  influence  the  action  of  the  testator  in  bis 
fevor.  If  the  influence  exerted  is  not  what  in  law  is  termed  "undue  influ- 
ence,"  technical  morality  is  not  violated  by  its  use. 

Influence  obtained  by  modest  persuasion  and  arguments  addressed  to  the  under- 
standing, or  by  mere  appeal  to  the  affections,  cannot  properly  be  tenned  un- 
due influence  in  a  l^gal  sense;  but  influence  obtained  by  flattery,  in^Kirtunity, 
superiority  of  will,  mind,  or  character,  or  by  what  art  soever  that  human 
thought,  ingenuity  or  cunning  may  employ,  which  would  give  dominion  over 
the  will  of  the  testator  to  such  an  extent  as  to  destroy  free  agency,  or  constrain 
him  to  do,  against  his  will,  what  he  is  unable  to  reftue,  is  snch  an  inflnenoe  as 
the  law  condemns  ss  undue  when  exercised  by  any  one  immediately  over  the 
testamentary  act,  whether  by  direction  or  indirection,  or  obtained  at  one  time 
or  another.    (Syllabus  by  the  court) 

Appeal  from  probate.    Error  to  Kent.    The  facts  snffi- 
dentlj  appear  in  the  opinion. 

BlaiTj  King9ley  <&  Klemhans^  for  appellant. 

«7.  C.  Fitz  Gerald  and  AHen  D.  Ad&Uj  for  appellee. 

Chahplin,  J.    In  this  case  the  paper  writing  alleged  to  be 
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the  last  will  and  testament  of  Eliza  H.  Disbrow  was  pro- 
pounded for  probate  in  the  Probate  Court  for  the  county  of 
Kent,  by  the  said  Levi  M.  Schofield,  proponent,  in  and  by  a 
petition  filed  in  said  court,  upon  the  15th  day  of  July,  1884, 
which  petition  was  in  the  usual  form.  The  said  contestant 
appeared,  and  filed  her  answer  to  said  petition,  thereby  object- 
ing, as  one  of  the  heirs  at  law  and  next  of  kin  of  said  deceased, 
to  the  allowance  and  probate  of  said  paper  writing  as  the  last 
will  and  testament  of  said  Eliza  H.  Disbrow,  deceased,  for  the 
reason  that  the  said  deceased,  at  the  time  of  the  making  and 
execution  thereof,  was  not  of  sound  mind  or  testamentary  ca- 
pacity ;  that  she  was  under  restraint  and  undue  influence  at 
the  time  of  the  execution  thereof,  and  was  unduly  influenced 
to  make  the  same  by  the  said  proponent  and  his  wife,  Mrs.  Levi 
M.  Schofield,  the  legatees  and  devisees  named  in  said  instru- 
ment ;  and  that  the  said  instrument  was  not,  in  fact,  the  last 
will  and  testament  of  said  deceased.  And  upon  the  hearing 
of  said  matter,  the  probate  judge  of  said  court  having  decided 
in  favor  of  the  validity  of  said  will,  an  order  was  entered  in 
said  cause  allowing  the  same,  and  admitting  it  to  probate  as 
the  last  will  and  testament  of  said  Eliza  H.  Disbrow,  deceased, 
from  which  order  or  decree  of  said  Probate  Court  an  appeal 
was  taken  by  said  contestant  to  the  Circuit  Court  for  the  coun- 
ty of  Kent.  And  said  appeal  having  been  duly  perfected,  an 
order  was  entered  framing  the  issue  in  said  cause  as  follows, 
to  wit :  "  Whether  the  paper  writing  probated  by  the  Probate 
Court  of  Kent  county,  as  the  last  will  of  said  deceased,  is,  in 
fact  and  law,  the  last  will  of  said  Eliza  H.  Disbrow,  deceased." 
And  the  said  cause  having  been  brought  to  trial  before  a  jury 
duly  impanelled  to  try  the  same  upon  the  issue  thus  framed, 
the  said  jury  found  the  said  issue  in  the  affirmative,  and  judg- 
ment was  thereupon  rendered  by  said  court  in  the  usual  forms, 
upon  and  in  accordance,  with  the  said  verdict,  declaring  the 
said  will  to  be  the  last  will  and  testament  of  said  Eliza  H.  Dis- 
brow, deceased. 

On  the  trial  in  the  Circuit  Court,  Mrs.  L.  M.  Schofield, 
who  was  named  as  a  legatee  in  the  will,  was  produced  as  a 
witness  by  the  proponent,  and  asked  the  following  questions  : 
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"  Queatian.  Now,  I  will  call  your  attention  to  this  will. 
Before  this  will  was  made,  did  yon  have  any  conversatioD  with 
her  npon  the  subject  of  her  making  her  will  ? " 

TVlierenpon  the  attorneys  for  said  contestant  objected  to 
said  qnestion,  and  to  the  witness  answering  the  same,  for  the 
reason  that  said  question  was  incompetent  and  inadmissible, 
for  the  reason  that  the  said  witness,  Mrs.  Schofield,  was  made 
incompetent  and  disqualified  as  a  witness  in  her  own  behalf, 
being  a  person  for  whose  benefit  the  suit  or  proceeding  was 
prosecuted,  and  a  party  in  interest,  and  therefore  the  statute 
(How.  Stat.  §  7,645),  was  a  bar  to  the  admission  of  her  testi- 
mony on  the  point  in  question,  and  excluded  her  from  answer- 
ing the  said  question,  and  from  testifying  on  the  point,  for  the 
reason  that  the  matter,  if  true,  must  have  been  equally  within 
the  knowledge  of  the  deceased,  Mrs.  Disbrow,  and  not  known 
to  any  other  person ;  and  that  the  said  circuit  judge  overmled 
the  said  objection  and  allowed  the  said  question  to  be  put,  and 
answered  by  said  witness.  And  the  said  witness  answered  the 
said  question  as  follows : 

^^ Answer.  Well,  there  was,  in  January.  I  suppose  this 
would  be  what  would  come  under  that  head.  In  January  she 
was  very  much  troubled.  In  the  morning  she  came  down,  she 
would  say, '  I  conld  not  sleep ;  my  mind  is  in  such  a  condition, 
I  cannot  sleep.'  I  wanted  to  know  what  was  the  matter.  She 
said  her  a&irs  were  not  in  a  shape  that  she  would  want  to 
leave  them  if  she  should  drop  off.  I  said  :  '  Put  them  in  a 
shape  that  you  can  relieve  your  mind.  Don't  let  such  a  thing 
as  that  keep  you  awake.'  For  she  would  feel  very  badly 
when  she  didn't  get  her  sleep,  and  she  said  she  wanted  to  talk 
to  me  about  it.  I  said  I  had  nothing  to  say  on  that  question ; 
that  must  be  for  herself ;  she  must  go  to  her  lawyer  and  make 
her  own  will ;  I  had  nothing  to  do  with  that.  She  was  then 
going  down  to  Mr.  Taggart's  every  day  for  four  or  five  days, 
and  then  slie  said :  ^  I  feel  easier.  I  have  got  that  thing  set- 
tled.'" 

This  constitutes  the  first  assignment  of  error.  The  ruling 
of  the  court  was  correct.  The  contestant  had  introduced  tes- 
timony tending  to  prove  that  Mrs.  Schofield  had  exerted  an 
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nndoe  inflnence  over  the  testatrix  in  making  her  will,  and  she 
was  introdnced  for  the  purpose  of  rebutting  this  evidence. 
She  was  not  a  party  to  the  proceedings  to  establish  the  will. 
She  may  be  interested,  but  such  interest  is  remote  and  contin- 
gCDt.  The  debts  must  first  be  paid,  and  these  may  consume 
the  whole  estate.  Under  statutes  or  practice  where  interested 
persons  are  disqualified,  she  would  be  a  competent  witness. 
(Freeman  v.  Spimldmgy  12  N.  Y.  373 ;  Lawyer  v.  Smithy  8 
Mich.  411-424.)  Bat  our  statutes  have  removed  the  disqual- 
ification of  a  witness  on  the  ground  of  interest,  and  there  ap- 
pears.to  be  no  reason  why  she  is  not  a  competent  witness. 

The  second  assignment  of  error  is  substantially  the  same  as 
the  first,  and  must  be  overruled  for  the  same  reason. 

The  third  and  fourth  assignments  of  error  are  based  upon 
the  refusal  of  the  court  to  give  the  following  instructions, 
namely : 

Third.  If  you*  find  that  a  confidential  relation  existed 
between  the  parties,  as  the  contestant  claims,  and  Mrs.  Dis- 
brow  reposed  her  confidence  in  Mr.  and  Mrs.  Schofield,  and 
that  they  had  such  infiuence  over  her  as  is  claimed,  that  influ- 
ence must  be  kept  free  from  selfish  interest  and  cunning  and 
overreaching  bargains,  and  in  their  dealings  with  her  no  selfish 
advantage  must  have  been  taken  of  this  inflnence.  Such 
influence  must  be  exercised  in  good  faith,  and  not  abused.  It 
mnst  be  directed  with  reference  to  Mrs.  DisbroVs  best  in- 
terests, and  not  to  further  their  own  selfish  interests  at  her 
expense. 

Fourth.  If  you  find  that  this  confidential  relation  in  fact 
existed,  and  that  the  Schofields  possessed  the  influence  over 
Mrs.  Disbrow  that  it  is  claimed  they  did,  and  that  she  reposed 
her  trust  and  confidence  in  them  as  claimed,  the  situation 
wonld  impose  a  solemn  obligation  upon  the  Schofields  to  ab- 
stain scrupulously  from  attempting  to  derive  any  pecuniary 
benefit  to  themselves  which  selfish  motives  might  suggest,  at 
the  sacrifice  of  those  interests  which  they  were  bound  to  pro- 
tect ;  for  if  confidence  is  reposed  in  that  manner,  it  creates  a 
high  and  sacred  trust  and  an  obligation  and  duty  which  must 
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be  obseryecL  If  confidence  is  reposed,  it  must  be  faithfrillj 
acted  npon  and  preserved  from  any  intermixture  of  imposition. 
If  the  means  of  personal  control  are  given,  thej  must  always 
be  restrained  to  purposes  of  good  faith. 

The  confidential  relation  alluded  to  in  the  above  requests 
refers  to  the  evidence  introduced  by  the  contestant,  tending  to 
prove  that  the  proponent  of  the  will  was,  at  the  time  of  the 
death  of  Mrs.  Disbrow,  and  had  been  for  two  years  prior 
thereto,  pastor  of  the  Westminster  Presbyterian  church,  of 
which  Mrs.  Disbrow  was  a  member  and  constant  attendant  up 
to  the  time  of  her  death,  which  was  very  sudden,  and  while  she 
was  walking  upon  the  street ;  and  Mrs.  L.  M.  Schofield  was 
the  wife  of  her  pastor.  She  resided  in  her  pastor's  family,  and 
by  her  will  made  Mr.  and  Mrs.  Schofield  her  sole  legatees  and 
devisees  of  all  her  property. 

The  contestant's  counsel  claim  that  these  requests  shoold 
have  been  given  to  the  jury  for  a  standard  of  conduct  or 
morality  that  should  govern  the  jury  in  their  deUberations 
over  the  point  whether  Bev.  Mr.  Schofield  and  wife  did  what 
they  ought  not  to  have  done  in  obtaining  this  will  when  confi- 
dential relations  existed  between  them  and  the  old  lady.  And 
they  insist  that  when  such  relation  exists,  a  different  kind  of 
conduct  is  required  on- the  part  of  beneficiaries  under  a  will, 
where  they  procure  the  testator  to  make  the  gifts  to  them, 
than  would  be  required  of  strangers ;  that  in  such  cases  there 
is  a  "technical  morality"  which  imposes  a  duty,  where  con- 
fidence is  reposed,  to  faithfully  act  npon  it  and  preserve  it  from 
any  intermixture  of  imposition  ;  and  if  influence  is  acquired  it 
must  be  kept  free  from  the  taint  of  selfish  interest  and 
cunning  and  overreaching  bargains.  The  question  presented 
is  whether  the  charge  of  the  court  suflSciently  covered  the  point 
presented. 

Upon  an  examination  of  the  charge  of  the  court  we  are 
satisfied  that  the  court,  in  a  clear  and  perspicuous  charge  to 
the  jury,  covered  the  whole  law  applicable  to  the  case,  and 
that  his  refusal  to  charge  in  the  language  of  the  request  was 
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not  error.    He  instnicted  the  jury  upon  the  law  covered  by 
the  requests  that 

'*  The  contestant  claims  that  she  has  put  evidence  in  tend- 
ing to  prove  that  Mrs.  Disbrow  made  this  will  in  favor  of  her 
religions  adviser  and  his  wife,  both  of  whom  it  is  claimed  were 
her  confidential  and  trusted  friends,  to  the  exdnsiou  of  the 
contestant,  her  niece,  and  a  natural  object  of  the  testatrix's 
bounty ;  and  that  Mr.  and  Mrs.  Schofield  had  constant  oppor- 
tunities of  exerting  undue  influence,  and  that  the  will  is  un- 
reasonably and  extravagantly  in  their  favor.  If  you  find  from 
all  the  evidence  in  the  case  that  such  confidential  relations  in 
fact  existed  between  the  parties  as  claimed  by  the  contestant, 
and  that  the  opportunity  for  undue  influence  existed,  as 
claimed,  and  if  you  find  as  a  fact  that  the  will  presented  was 
unreasonably  and  extravagantly  in  favor  of  Mr.  and  Mrs. 
Schofield,  to  the  exclusion  of  the  natural  objects  of  Mrs.  Dis- 
brow's  bounty — ^if  you  find  all  this  as  a  fact,  it  will  not  be 
without  considerable  significance ;  for  an  inference  may  legiti- 
mately be  drawn  therefrom  which  would  be  unfavorable  to  the 
freedom  of  action  which  a  will  requires.  If  you  find  as  a  fact 
the  existence  of  the  confidential  relations  claimed  by  the  con- 
testant to  exist  in  this  case,  and  that  the  trust  and  confidence 
claimed  was  in  fact  reposed,  their  dealings,  while  they  are  to 
be  closely  scrutinized  for  the  detection  of  any  advantage  being 
taken,  yet  if  the  infiuence  they  possessed  was  not,  in  fact,  ex- 
erted, and  did  not  in  fact  procure  this  will,  then  the  will  is  her 
will,  and  should  stand,  notwithstanding  the  existence  of  the 
confidential  relations  and  the  confidence  reposed ;  for  the  law 
does  not,  because  of  the  existence  of  confidential  relation  or 
confidence  reposed,  however  full  the  confidence  or  close  the  re- 
lation, incapacitate  persons  occupying  such  positions  of  trust 
from  receiving  the  bounty  of  the  testatrix ;  and  does  not  im- 
pose upon  them  the  duty  of  receiving  such  bounty,  or  of  ad- 
vising or  persuading  testatrix  not  to  give  it." 

The  foregoing  instructions  were  given  at  the  request  of 
the  contestant's  counsel,  and  he  further  instructed  the  jury, 
upon  this  branch  of  the  case,  upon  his  own  motion,  as  fol- 
lows : 
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^^  The  proponent's  theory  of  the  case  is  that  the  deceased, 
Mrs.  Disbrow,  had  suffered  from  ill  treatment  at  the  hands  of 
her  brother,  her  only  relative  living  here,  and  the  only  near 
relative  she  had  seen  for  many  years ;  that  Mr.  Schofield,  in 
the  matter  of  her  differences  with  her  brother,  befriended  her, 
and  advised  her  for  what  he  conceived  to  be  her  good ;  that 
her  life  at  Mrs.  Ball's  became  so  unpleasant  that  she  felt  she 
could  not  live  there  longer,  and  that  she  was  received  into 
the  family  of  the  Schofields  as  a  boarder,  partly  because  of 
her  desolate  condition,  and  was  from  thence  considered  and 
treated  as  one  of  the  family  ;  and  that  she,  from  her  associa- 
tion with  the  Schofields,  and  because  of  her  kindly  treatment, 
conceived  and  entertained  a  strong  affection  for  the  members 
of  the  family,  and  that,  induced  by  such  affection  and  by  the 
expectations  of  continuing  to  share  the  home  of  the  Scho- 
fields during  life,  she  freely,  without  compulsion  or  undue 
infiaence,  made  the  will  in  question  in  their  favor,  and  did 
not  even  inform  them  of  the  fact  until  after  a  lapse  of  consid- 
erable time  from  the  date  of  its  execution.  Such  is  the  theory 
of  the  proponents.  If  that  theory  is  maintained,  this  is  a  valid 
wiU. 

^^The  contestants,  on  the  other  hand,  contend  that  the 
Schofields  took  advantage  of  the  intimate  and  confidential 
relations  established  between  them,  and  overpowered  the  will 
and  mind  of  the  testator,  and  induced  her  to  make  a  will  in 
their  favor.  And  if  you  find  the  fact  to  be  that  they  did  so 
take  advantage  of  the  situation,  and  overpowered  her  will  and 
mind,  either  one  or  both  of  them,  so  that  in  the  making  of  this 
will  she  was  not  a  free  agent — if  yon  find  that  undue  influence 
was  used,  in  other  words,  in  inducing  her  to  make  this  will,  the 
will  should  not  be  sustained. 

^^  It  is  not  claimed  in  this  case  that  there  is  any  direct  evi- 
dence of  undue  influence  ;  but  it  is  claimed  by  contestant  that 
she  has  put  evidence  into  the  case  which  tends  to  prove  indi- 
rectly, though  not  directly,  that  undue  influence  was  used  by 
the  Schofields  in  procuring  this  will.  And  this  claim  is  made 
from  all  the  circumstances  of  the  case. 
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^'  It  is  claimed,  among  other  things,  that  Mr.  Schofield  was 
the  religions  adviser  of  the  testator ;  that  he  and  his  wife  were 
the  confidential  friends  and  advisers  of  the  testatrix,  I  should 
say ;  that  they  had  constant  opportunities  of  exerting  undue 
influence ;  and  that  the  will  is  unreasonably  in  their  favor ; 
and  that  the  natural  object  of  the  testatrix's  bounty,  the  niece, 
was  absent  during  this  time,  and  is  excluded  by  tlie  terms  of 
the  will,  as  it  appears.  If  you  find  that  such  confidential 
relations  existed  in  fact,  existed  between  the  parties  as  claimed^ 
and  that  an  opportunity  for  undue  influence  existed  as 
claimed,  and  if  you  find  as  a  fact  that  the  will  presented  was 
uuToasonably  and  extravagantly  in  favor  of  Hr.  and  Mrs. 
Schofield,  to  the  exclusion  of  the  natural  objects  of  Mrs.  Dis- 
brow's  bounty,  these  circumstances  will  be  of  some  signifi- 
cance, as  an  inference  may  be  drawn  unfavorably  to  the 
freedom  of  action  which  a  will  requires.  But  such  inference 
must  be  drawn  by  you  as  an  inference  of  fact,  and  you  must 
be  able  to  say  that  such  an  inference  is  justified  upon  the  whole 
evidence. 

"^Naturally,  in  determining  as  to  whether  the  will  is  unrea- 
Bonably  in  favor  of  Mr.  and  Mrs.  Schofield,  you  will  consider 
the  relations  existing  between  the  testatrix  and  her  immediate 
and  near  relatives.  Her  want  of  affection  for  her  brother  may 
be  considered ;  the  fact,  if  you  find  it  to  be  a  fact,  that  she 
had  assisted  the  niece,  Mrs.  Walker,  in  times  past ;  the  fact 
of  her  slight  acquaintance  with  her ;  that  she  had  not  seen 
her  in  some  fifteen  years ;  together  with  the  evidence  tend- 
ing to  show  that  she  entertained  kindly  feelings  towards  the 
Schofields,  and  expected  to  remain  a  member  of  their  family. 

'^  You  will  readily  perceive,  gentlemen,  that  an  inference 
might  be  drawn  from  the  fact  of  the  delusion  from  her 
bounty  of  near  relatives,  with  whom  the  deceased  had  been 
on  intimate  and  friendly  terms,  more  strong  than  would  be 
justified  by  the  exclnsion  of  one  against  whom  the  testatrix 
entertained  no  kindly  feeling,  or  one  who  was  a  comparative 
stranger.  So,  in  determining  the  weight  to  be  attached  to  the 
circumstance  that  confidential  relations  existed,  you  will  con- 
sider how  far  these  relations  induced  trust  and  confidence 
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on  the  part  of  the  testatrix ;  or,  on  the  other  hand,  how  far 
the  testatrix  was  in  her  business  affairs  self-reliant.  If  such 
confidential  relations  existed,  the  law  imposed  upon  the  Scho- 
fields  the  duty  of  abstaining  from  attempting  to  derive  benefit 
to  themselves  by  taking  advantage  of  the  situation,  and  of 
the  tmst  reposed ;  while  if  such  confidential  relations  existed, 
and  such  trust  and  confidence  was  reposed,  this  is  not  suffi- 
cient to  defeat  the  will,  unless  advantage  was  taken  of  the 
sitaation." 

We  think  the  charge  of  the  court  above  given  covers  the 
law  respecting  the  technical  morality  which  Mr.  and  Mrs. 
Schofield  were  bound  to  observe  under  the  facts  of  this  case, 
as  indicated  by  the  bill  of  exceptions.  This  was  not  a  case 
where  it  was  claimed  that  an  overreaching  bargain  had  been 
made  between  persons  occupying  confidential  relations,  where- 
in a  court  of  equity  was  appealed  to  to  set  the  same  aside 
because  of  a  selfish  advantage  having  been  taken  by  the 
person  exerting  an  undue  infiuence  in  his  dealings  with  an- 
other. The  language  of  the  third  request  applies  to  a  case 
of  this  kind,  and  was  inapplicable  to  the  facts  before  the 
court. 

The  language  of  the  fourth  request  is  obscure  when  applied 
to  the  case  under  consideration.  It  asserts  the  rule  of  law  that 
where  there  is  a  trust  relation  existing,  and  a  confidence  reposed 
in  consequence  thereof,  that  situation  imposes  upon  the  party 
occupying  such  relation  a  solemn  obligation  to  abstain  scrupu- 
lously from  attempting  to  derive  any  pecuniary  benefit  which 
selfish  motives  might  suggest  at  the  sacrifice  of  those  interests 
which  he  is  bound  to  protect.  But  what  interests  are  here 
alluded  to  that  the  Schofields  were  under  any  obligation  to 
protect?  A  person  of  sound  mind,  who  is  under  no  legal 
restriction,  has  the  undoubted  right  to  dispose  of  his  estate  by 
will  to  whomsoever  he  may  choose.  !No  kinsman  has  a  vested 
right  therein  and  no  interests  to  be  protected.  The  jury  had 
already  been  instructed,  at  the  request  of  the  contestant,  as 
above  cited,  that  if  the  influence  the  Schofields  possessed  was 
not  in  fact  exerted,  and  did  not  in  fact  procure  the  will,  then 
it  is  her  will  and  should  stand,  notwithstanding  the  existence 
of  the  confidential  relations  and  confidence  reposed ;  for  the 
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law  does  not  incapacitate  persons  occupying  such  positions  of 
trost  from  receiving  the  bounty  of  the  testatrix,  and  does  not 
impose  upon  them  the  duty  of  refusing  such  bounty  or  advising 
or  persuading  the  testatrix  not  to  give  it. 

The  contestant  seems  to  contend  that  the  person  occupying 
such  confidential  relations  must  do  or  say  nothing  to  influence 
the  action  of  the  testator  in  his  favor.  This  is  extending  the 
principle  too  far.  Technical  morality  does  not  inhibit  a  person 
standing  in  confidential  relations  to  another,  who  reposes  con- 
fidence in  him,  from  using  or  exerting  any  influence  whatever 
to  obtain  a  benefit  to  himself  of  a  bounty  bestowed  by  the  last 
will  of  such  other  person.  If  the  influence  exerted  is  not  what 
in  law  is  termed  "  nndue  influence,"  technical  morality  is  not 
violated  by  its  use. 

The  contestant  requested,  and  the  court  charged  in  the 
language  of  the  request,  that  ^^  influence  obtained  by  modest 
persuasion  and  arguments  addressed  to  the  understanding,  or 
by  mere  appeal  to  the  affections,  cannot  be  properly  termed 
undue  influence  in  a  legal  sense;  but  influence  obtained  by 
flattery,  importunity,  superiority  of  will,  mind  or  character,  or 
by  what  art  soever  that  human  thought,  ingenuity  or  cunning 
may  employ,  which  would  give  dominion  over  the  will  of  the 
testator  to  such  an  extent  as  to  destroy  free  agency,  or  con- 
strain him  to  do  against  his  will  what  he  is  unable  to  refuse, 
is  such  an  influence  as  the  law  condemns  as  undue,  when 
exercised  by  any  one  immediately  over  the  testamentary  act, 
whether  by  direction  or  indirection,  or  obtained  at  one  time  or 
another." 

This  is  a  correct  statement  of  the  law,  and  in  connection 
with  the  other  instructions  given  relative  to  undue  influence, 
was  all  that  the  (;ase  required. 

There  appearing  no  error  in  the  record,  it  must  be  certifled 
to  the  Circuit  and  Probate  Courts  that  the  will  propounded  as 
the  last  wiU  of  Eliza  H.  Disbrow,  deceased,  is  her  last  will,  and 
is  entitled  to  be  admitted  to  probate  as  such.  The  proponent 
will  recover  costs. 

Campbell,  J.,  concurred. 

CooLEY,  C.  J.,  and  Shjekwood,  J.,  concurred  in  the  result. 
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OUMMIHQS    V8.    OOBBT. 

[68  Michigan,  494.] 

OoNSTBUOnON  OF  A  WILL. — ^ExBOUTOB  AB  TRUBTBS  ASD  BKErft- 

nOIABT. 

The  proTisioDB  of  a  will,  so  long  as  they  are  lawful,  must  be  so  oonsfmed  ss  to 
carry  out  the  eyident  intentioii  of  the  testator.  The  ezeciitor  of  a  will  may 
be  at  once  trustee  and  beneficiary  under  it. 

Appeal  from  a  decree  in  favor  of  the  plaintiff.    The  will 
over  which  the  contest  was  made  was  as  follows : 

I,  Jennie  S.  Corey,  of  Lansing,  Ingham  connty,  State  of 
Michigan,  do  make  this  my  last  will  and  testament :  I  give  to 
my  mother,  Lovina  Spanlding,  during  her  lifetime,  the  hooee 
which  she  now  occupies  in  the  village  of  Manchester,  Mich. 
I  also  desire  that  the  sum  of  one  hundred  dollars  be  paid  her 
yearly  as  long  as  she  may  live,  and  more  each  year  should  she 
need  it,  as  I  desire  that  she  may  want  for  nothing  so  long  as 
there  may  be  anything  belonging  to  me  left.  And  at  her 
death  it  is  my  wish  that  the  house  and  lot  be  sold,  and  whatever 
it  may  bring  be  equally  divided  between  my  two  nieces,  Jennie 
and  Clara  Annabil.  Also  that  the  sum  of  twenty-five  dollars 
be  paid  to  each  of  them  yearly  until  their  marriage.  My  piano 
I  give  to  Mary  and  Nellie,  and  should  either  wish  to  take  the 
piano  on  leaving  home,  let  her  pay  the  other  for  her  half.  My 
watch  and  chain  I  give  to  my  niece,  Jennie  L.  Annabil ;  also 
set  of  corals,  plain  gold  ring,  scarlet  and  black  lace  shawL  I 
give  my  woolen  shawl,  and  all  worsted  dresses  that  I  may  have 
at  my  death,  to  my  sister,  Nettie  C.  Annabil,  and  to  my  sister 
and  Jennie  I  leave  all  books  which  I  may  have  on  side  book- 
case, and  those  which  that  contains  I  wish  to  remain  here  as 
long  as  my  husband  makes  this  his  home,  and  if  at  any  time 
he  should  wish  to,  and  house  or  his  home  should  be  broken  up, 
I  wish  Mary  and  Nellie  to  take  what  books  they  would  like 
and  send  whatever  they  do  not  care  to  retain  to  my  sister. 
My  garnet  silk,  and  my  point-lace,  gold  bracelets,  gold  chain, 
and  one  gold  ring,  also  one  set  of  silver  spoons,  I  wish  my  dear 
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little  Nellie  to  hare ;  to  Mary  I  give  my  heat  black  silk,  fur 
doak,  and  sealskin  furs,  set  of  cameos,  one  set  of  silver  spoons, 
one  plain  gold  ring,  with  part  of  point-lace ;  the  remainder  of 
my  clothing,  whatever  it  may  be,  I  wish  to  have  divided  equally 
between  Mary,  Jennie,  Nellie  and  Clara,  giving  to  each  one 
that  which  will  be  of  the  most  service  to  them  ;  my  beds  and 
bedding  I  wish  to  remain  where  they  are  until  my  husband 
may  make  some  change  in  his  home,  then  I  wish  to  have  it 
equally  divided  between  my  two  girls,  Mary  and  Nellie,  and 
two  nieces,  Jennie  and  Clara  Annabil.    I  wish  to  be  perfectly 
just  in  disposing  of  what  I  may  have,  and  would  gladly  have 
remembered  my  dear  brother's  children  at  this  present  time, 
but  there  are  good  and  proper  reasons  why  I  should  not,  and 
in  after  years  perhaps  it  will  be  of  more  use  to  them.    I  have 
said  that  I  wished  to  be  perfectly  just,  yet  many  may  question 
my  judgment  somewhat  in  what  I  am  about  to  do ;  yet  to  me 
it  seems  perfectly  right.    As  my  dear  husband,  David  B.  Corey, 
is  in  poor  heidth,  and  is  more  to  me  than  all  the  world  besides, 
I  wish  him  to  have  the  use,  during  his  lifetime,  of  the  remain- 
der of  my  property,  real  and  personal,  about  our  home,  not 
hitherto  disposed  of,  including  the  house  we  now  occupy,  and 
all  real  estate  mortgages  which  I  may  have  at  my  death.    I 
earnestly  desire  and  hope  that  the  property  may  be  invested  in 
the  same  way  that  it  is  now,  and  as  I  have  kept  it  for  many 
years,  and  at  his  death  I  wish  all  to  be  divided  equally  between 
my  sister  Nettie's  and  brother  George's  children,  and  Mary 
and  Nellie.    In  no  case,  unless  a  long  sickness  should  occur,  do 
I  wish  him  to  use  the  principal,  as  the  interest  will  be  ample 
for  all  ordinary  wants,  but  should  it  in  any  case  be  necessary 
for  his  comfort  to  use  more  than  the  interest,  I  wish  him  to  do 
80.    I  also  give  him  small  diamond  ring  which  he  now  wears, 
and  the  one  he  gave  me  before  our  marriage  I  wish  him  to  give 
the  daughter  that  marries  first.    To  my  dear  friend,  Mary  S. 
Vandegieft,  of  Manchester,  Mich.,  I  give  my  gold  ear-rings 
and  the  gold  thimble  she  gave  me  on  my  wedding-day.    And 
I  hereby  appoint  David  R.  Corey  executor  of  this  my  last  will 
^d  testament. 
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Id  witoeBS  whereof,  I  hereunto  set  my  hand  and  seal  thiB 
9th  day  of  December,  1881. 

JSNKIB  S.   COBST. 

Signed,  sealed  and  acknowledged  by  Jennie  S.  Corey  to 
be  her  last  will  and  testament. 

Mbs.  Helen  Cbawfobd. 

AiisoN  L.  Cbawfobd. 

Pelet  G.  Cobet. 
Admitted  to  probate  February  14th,  1882. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Z.  2>.  Johnson  and  R.  C,  Os^ander,  for  complainants. 

EdADwd  Cakilly  for  defendant. 

Shebwood,  J.  The  bill  of  complaint  in  this  cause  is  filed 
by  the  creditors  of  the  defendant  to  reach  equitable  interests 
in  property  under  his  control,  and  which  complainants  claim 
should  be  applied  to  the  satisfaction  of  their  judgment  ob- 
tained against  him,  upon  which  execution  has  been  issued  and 
returned  unsatisfied  for  want  of  property  out  of  which  to  make 
the  same. 

For  several  years  prior  to  the  filing  of  complainants'  bill 
the  defendant  had  been  engaged  in  the  mercantile  business 
in  the  counties  of  Ingham  and  Ionia,  and  about  a  year  before 
this  sait  was  commenced  became  insolvent,  being  indebted 
several  thousand  dollars  more  than  he  was  able  to  pay.  He 
was  at  that  time  married  to  a  widow  lady  who  was  the  owner 
of  property  in  her  own  right  to  the  amount  of  over  $10,000. 
After  the  defendant  became  insolvent  his  wife  died,  leaving, 
besides  himself,  who  was  in  feeble  health,  an  aged  mother. 
During  her  last  illness,  Mrs.  Corey  made  her  will,  and  named 
therein  her  husband  as  her  executor. 

By  this  will  it  cannot  fail  to  be  observed  that  the  control- 
ling idea  of  the  testatrix  wa^— firsts  to  secure  and  protect  her 
husband,  who  was  then  without  the  means  of  support,  and  an 
infirm  old  mother  from  want  and  destitution  ;  and  seoondj  in 
doing  this,  to  so  manage  the  estate  that  as  much  as  possible 
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might  be  sared  to  be  transmitted,  after  their  death,  to  her 
other  relations  named  in  the  will.  Notwithstanding  the  great 
financial  embarrassment  ander  which  her  husband  was  laboring 
at  the  time  the  will  was  made,  it  appears  that  his  wife  had 
perfect  confidence  in  his  ability  and  integrity,  to  give  him  the 
control  and  management  of  her  property,  and  have  him  execute 
her  will,  and  carry  out  the  trusts  she  had  created,  including 
that  wherein  he  himself  was  the  beneficiary.  After  his  wife's 
death  the  will  was  probated,  and  the  defendant  was  appointed 
her  executor,  gave  the  required  bonds,  made  and  returned  an 
inventory  of  the  property  of  the  estate,  entered  actively  upon 
the  discharge  of  his  duties,  and  has  ever  since  continued  in  the 
administration  of  the  trust  assumed. 

The  complainants  by  their  bill  seek  to  reach  the  property 
of  the  defendant,  which,  it  alleges,  he  has  concealed  or  pnt 
beyond  the  reach  of  an  execution,  and  which  consists  of  that 
which  he  annually  receives  from  the  estate  of  his  deceased  wife 
under  the  wiU,  and  prays  for  a  discovery,  the  appointment  of  a 
receiver,  etc. 

The  defendant's  answer  was  excepted  to  for  insuflSciency, 
and  he  made  a  second  answer.  This  being  excepted  to  for 
the  same  reason,  it  was  submitted  to  the  circuit  judge,  who 
sustained  the  exceptions  and  required  the  defendant  to  answer 
over.  This  the  defendant  declined  to  do,  and  thereupon  the 
bill  was  taken  as  confessed,  and  a  receiver  was  appointed  by 
thii  court.  From  this  order  appointing  a  receiver  the  defendant 
appeals  to  this  court  for  a  review  of  the  proceedings,  and  to 
obtain  a  construction  of  the  provisions  of  the  will  relating  to 
the  bequests  therein  contained  to  him  and  for  his  use. 

The  order  appealed  from  takes  the  bill  as  confessed  for 
want  of  answer  as  to  all  matters  to  which  the  exceptions  relate. 
It  appoints  a  receiver,  and  directs  the  defendant  to  turn  over 
to  him  the  accumulated  rents,  interest  and  profits,  and  all 
property  not  exempt  from  execution,  in  which  the  rents,  inter- 
est and  profits  may  be  invested ;  also,  from  time  to  time,  all 
future  rents,  interest,  and  profits  in  excess  of  the  annuity  pay- 
able to  Lovina  Spaulding  under  the  will. 

The  bill  is  not  one  in  aid  of  execution.  No  levy  has  been 
Vol.  v.— 15 
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made  upon  any  property  to  which  reference  is  made  in  the  bilL 
It  moBt  be  treated  as  a  bill  to  have  complainants'  judgment 
paid  oat  of  choses  in  action  or  other  personal  property  of  the 
debtor  not  liable  to  execution,  which  in  equity  should  be  liable 
to  the  payment  of  his  debts. 

The  second  answer  makes  the  will  of  the  testatrix  a  part 
thereof,  and  denies  every  allegations  in  the  bill  tendiog  to 
show  that  defendant  has  property  of  any  kind  which  he  has 
concealed,  or  equitable  interests  which  he  refuses  to  disclose, 
except  that  which  came  from  his  wife's  estate.  It  admits  that 
he  is  in  possession  of  certain  property  as  executor  of  her  es- 
tate, but  of  this  the  inventory  is  on  file  in  the  office  of  the 
judge  of  probate,  and  it  could  hardly  be  necessary  to  come  into 
a  court  of  equity  to  obtain  discovery  of  the  property  therein 
mentioned. 

By  taking  the  bill  as  confessed,  notwithstanding  the  answer, 
the  complainant  must  be  held  to  admit  the  statements  of  the 
answer  to  be  true,  and  to  deny  the  sufficiency  of  the'  facts 
stated  to  make  out  a  defense.  These  facts,  as  the  record 
presents  them,  are :  '^  (1)  That  defendant  is  insolvent ;  that 
lie  has  no  money  or  other  property,  real  or  personal,  or  things 
in  action,  due  him,  or  held  in  trust  for  him  (except  where  such 
trust  lias  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  person  other  than  defendant).  (2.)  That 
the  only  property  in  his  possession  or  under  his  control  is 
that  which  came  into  his  possession  as  executor  of  his  late 
wife's  estate  under  a  will ;  that  he  gave  bonds  as  such  executor 
to  faithfully  administer  the  trust,  and  has  not  yet  been  dis- 
charged. (3.)  That  the  income  only  of  this  property  so  in  his 
hands  was  available  for  the  purpose  of  paying  legacies,  and  for 
his  own  use.  (4.)  That  said  income  did  not  exceed  six  hundred 
dollars  per  annum,  and  was  barely  sufficient  for  defendant's 
support,  and  to  pay  the  minimum  sam  required  to  be  paid  an- 
nually to  the  other  beneficiaries." 

Under  these  facts,  which  we  think  must  be-taken  as  admitted 
by  the  complainant,  the  court,  in  making  the  decree  he  has  in 
this  case,  must  substantially  hold  that  the  income  to  be  derived 
-from  the  estate  of  Mrs.  Oorey,  without  regard  to  the  amount, 
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or  whether  there  is  or  not  more  than  sufficient  for  defendant's 
support,  may  be  taken  bv  defendant's  creditors ;  and  to  secure 
this  the  estate  may  be  taken  out  of  the  hands  of  the  person 
designated  by  the  testatrix  and  appointed  by  the  judge  of  pro- 
bate, and  given  over  to  the  custody  of  a  receiver  receiving  his 
authority  of  another  jurisdiction. 

The  complainants'  counsel  contend  that  the  testatrix  in- 
tended that,  subject  to  the  payment  of  the  annuities,  the  de- 
fendant should  have  absolute  control  of  the  principal  and  right 
to  dispose  of  it  for  his  own  use,  influenced  and  not  restricted 
by  the  request  in  relation  to  the  manner  in  which  it  should  be 
invested  and  his  use  of  it ;  and  whether  this  be  so  or  not,  the 
defendant  is  given  at  least  an  unconditional  life-estate,  charged 
with  the  annuities,  but  one  of  which  (that  in  favor  of  Lovina 
Spaulding)  is  unexpired,  so  far  as  the  pleadings  disclose  ;  that 
this  estate  is  devised  directly  to  him  as  the  legatee  thereof,  not 
as  executor ;  that  it  is  not  by  reason  of  his  duties  as  executor 
that  he  is  entitled  to  the  possession  and  to  receive  the  rents 
and  profits  of  the  property ;  that  that  right  is  created,  exists 
and  is  exercised  independent  of  any  such  duties,  and  no 
words  of  grant  or  devise  are  employed  to  indicate  a  purpose 
that  any  estate  should  pass  to  or  vest  in  the  executor,  nor  is 
that  necessary  for  the  exercise  of  any  of  the  powers  conferred 
on  the  executor. 

We  are  not  able  to  agree  with  this  contention  of  the  com- 
plainants' counsel,  but  are  clearly  of  the  opinion  that  under 
the  provisions  of  the  will  the  property  is  held  by  the  defendant 
as  executor  in  trust  for  himself  and  others  as  beneficiaries ;  i.  e.j 
in  trust  (1)  to  pay  the  annuities  out  of  the  rents  and  profits ; 
(2)  to  pay  himself  the  remainder  of  the  rents  and  profits ; 
(8)  to  preserve  the  principal  for  those  entitled  to  the  remainder 
estate  at  his  death ;  and  that  the  trust,  having  been  created  by, 
and  the  funds  so  held  in  trust  having  proceeded  from,  some 
person  other  than  the  defendant,  his  interest  therein  is  pro- 
tected from  creditors.  The  complainants'  bill  can  be  regarded 
as  a  creditors'  bill  only,  and  that  brings  this  case  within  the 
exception  contained  in  the  statute.  (See  How.  Stat.  §  6,614«) 
Mrs.  Oorey  herself  drew  the  will  under  consideration.    She 
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was  not  an  expert  in  draughting  sach  instraments,  but  saoceeded 
very  well,  we  think,  in  writing  out  ber  desires  and  intentions  in 
regard  to  her  property,  and  it  is  our  duty  to  construe  the  in- 
strument in  such  manner  as  to  carry  out  those  intentions,  and 
not  disregard  her  purposes  if  they  were  lawful.  {Jones  v.  JoneSy 
25  Mich.  401.) 

When  we  come  to  consider  the  circumstances  under  which 
this  lady  made  her  will,  it  seems  to  us  the  construction  asked 
for  by  complainants'  counsel,  and  the  one  substantially  ac- 
ceded to  by  the  learned  circuit  judge  who  made  the  decree  in 
this  case,  could  never  have  entered  the  mind  of  the  testatrix. 
On  the  contrary,  the  effect  of  such  a  construction  was  un- 
questionably what  she  wished  to  avoid.  What  she  sought  to 
do,  so  far  as  the  will  related  to  her  husband,  was  to  secure 
to  him  a  sufficient  amount  to  support  and  make  him  com- 
fortable through  life,  and  place  it  in  such  manner  that  it 
could  not  be  taken  to  liquidate  her  husband's  insolvent  in- 
debtedness. This  was  lawful,  judicious,  kind  and  commend- 
able. The  construction  claimed  by  complainants'  counsel 
would  completely  defeat  the  intention  of  this  wife,  and  the 
whole  object  and  scope  of  her  will,  so  far  as  it  relates  to  her 
husband,  by  taking  her  property  thus  set  apart  for  him,  and 
placing  it  in  the  hands  of  a  stranger,  with  directions  to  apply 
it  to  the  payment  of  the  very  indebtedness  which  it  had  been 
her  object  to  escape.  Mr.  Corey  was  an  invalid  at  the  time 
the  will  was  made,  and  the  testatrix  knew  all  about  his  insolv- 
ency, and  undoubtedly  of  his  indebtedness,  and  of  his  inability 
to  support  himself,  much  less  to  pay  his  debts.  And  with  the 
clearly  avowed  purpose  of  the  testatrix  (in  consequence  of  other 
relatives  having  a  claim  upon  her  bounty)  to  leave  for  her  hus- 
band only  enough  for  his  reasonable  support,  how  it  could  ever 
have  been  thought  that  justice  requires  that  this  little  sus- 
tenance fund  should  be  turned  over  to  the  husband's  creditors 
is  more  than  we  can  conceive.  Courts  in  the  name  of  justice 
may  commit  such  errors,  but  neither  law  nor  equity  can  ever 
tolerate  them. 

We  are  not,  in  this  case,  called  upon  to  construe  a  contract 
where  the  minds  of  several  parties  must  be  found  to  have  met 
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and  concnrrcd,  to  give  effect  to  the  instrament,  bat  simply  to 
ascertain  the  intention  of  Mrs.  Corey  at  the  time  she  made  the 
will  in  question.  In  the  first  instance,  the  testatrix  provided 
for  the  support  and  maintenance  of  her  mother  in  comfort  so 
lon^  as  she  should  live,  and  it  was  the  executor's  duty  to  see 
that  that  was  done  ;  and,  in  the  language  of  Mrs.  Corey,  he  was 
to  see  to  it  '^  that  she  want  for  nothing  so  long  as  there  may  be 
anything  belonging  to  me  left."  She  thus  limits  her  bounty 
to  her  mother  only  by  the  extent  of  her  property,  provide^  the 
mother's  necessities  require  it.  What  that  necessity  might  be 
was  then  to  her  unknown,  but  she  was  not  afraid  to  leave  it  to 
the  discretion  of  her  husband,  whose  kindness,  prudence  and 
affection  she  had  known  and  tested  for  years,  to  ascertain  and 
supply.  This  watchful  care  the  decree  of  the  court,  under  the 
views  of  complainants'  counsel,  should,  in  the  event  of  the 
husband's  neglect  to  pay  his  insolvent  debts,  be  turned  to  the 
cold  indifference  of  a  stranger  who  occupies  his  place  in  the 
interest  of  mercenary  creditors  residing  in  a  foreign  State. 
The  humanity  of  the  law  will  never  allow  such  perversion 
of  its  teachings,  or  the  perpetration  of  such  injustice.  The 
testatrix,  after  providing  for  her  mother  and  the  payment 
of  two  small  annuities  of  $25  each  to  two  of  her  nieces,  and 
making  a  few  other  minor  bequests  to  her  relatives,  says: 
"As  my  dear  husband,  David  R.  Corey,  is  in  poor  health, 
and  is  more  to  me  than  all  the  world  besides,  I  wish  him  to 
have  the  use,  during  his  lifetime,  of  the  remainder  of  my 
property,"  etc.  Then  follows  the  injunction  to  keep  the  prop- 
erty invested,  and  the  admonition  to  use  only  the  income, 
except  in  case  of  sickness  or  necessity,  when  he  could  draw  on 
the  principal,  and  giving  the  remainder  after  his  death  to  her 
brother's  and  sister's  children.  This  lady's  will  shows  not  only 
consideration  and  affection,  but  judgment  and  discretion.  If 
she  had  appointed  any  other  person  her  executor,  we  doubt  if 
counsel  for  complainants'  or  any  one  else  would  have  ever 
entertained  the  idea  for  a  moment  that  he  was  any  more  than 
a  trustee  for  the  beneficiaries  under  the  will.  No  particular 
form  of  words  is  necessary  to  create  a  trust.  Any  language  in 
a  will  indicating  that  the  donee  is  to  hold  the  devise  or  bequest 
for  the  benefit  of  others,  in  whole  or  in  part,  is  sufficient ;  or, 
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when  ooe  is  charged  with  a  duty  respecting  it,  from  the  per- 
formance of  which  others  are  to  reap  a  benefit,  the  property  is 
in  his  hands  as  a  trust  fund.  (1  Perry  on  Trusts,  §  112 ;  HcvrA- 
ing  V.  Olyn,  1  Atk.  469 ;  Pushnum  v.  FiUiter,  3  Ves.  7 ;  Bred 
▼.  Qffley^  1  Oh.  Rep.  246 ;  Moriarty  v.  Martin,  8  Ir.  Ch.  26 ; 
Bernard  v.  MinshttUy  1  John.  276 ;  Cook  v.  Ellington,  6  Jones 
Eq.  871 ;  Waamer  v.  Bates,  98  Mass.  274.)  We  think  the  lan- 
guage of  this  will  creates  a  trust,  and  that  the  execution  of  die 
same  is  devolved  upon  the  executor.  (1  Perry  on  Trusts,  §  262 ; 
Richardson  v.  Knight,  69  Me.  285 ;  PettingiU  v.  PettingiU,  60 
Me.  412 ;  Wilson's  Estate^  2  Penn.  St.  825 ;  Williams  v.  Cmrod, 
80  Barb.  524.)  There  is  no  legal  objection  to  his  being  at  the 
same  time  trustee  and  beneficiary.  (1  Perry  on  Trusts,  §  117 ; 
Whiting  v.  Whiting,  4  Gray,  240 ;  Carr  v.  Lioing,  28  Beav.  644; 
Andrews  v.  Bank  of  Cape  Ann,  3  Allen,  813 ;  Chcue  v.  Chase, 
2  Allen,  101;  Zoring  v.  Zoring,  100  Mass.  340;  OHherty. 
BenneU,  10  Sim.  371.) 

This  ease  comes  clearly  within  the  exception  of  the  statute 
which  permits  the  filing  of  the  complainants'  bill  (How.  8tHt. 
§  6,614),  and  which  was  intended  to  apply  to  this  class  of  cases. 
{Craig  v.  Hone,  2  Edw.  Cb.  569.)  The  statute  was  intended 
for  the  benefit  of  the  needy  and  unfortunate,  and  its  provisions 
should  be  made  to  apply  to  all  cases  coming  within  its  spirit, 
which  has  always  been  the  rule  of  this  court.  {Ahord  v.  Lent, 
28  Mich.  869.)  There  is  no  surplus  to  be  looked  after  or  reached 
in  this  case.  The  answer  shows,  and  it  is  one  of  the  things  that 
must  be  taken  as  admitted,  that  the  income  is  barely  suflScient 
for  the  payment  of  the  legacies  and  the  defendant's  support, 
but  it  is  impossible  for  any  one  to  tell  what  amount  of  either 
principal  or  interest,  or  of  both,  may  yet  be  required  for  the 
support  of  the  defendant  and  testatrix's  mother,  and  the  whole 
estate  is  in  trust  for  both  of  those  purposes.  It  is  diflScult  to 
see  how  this  question  can  be  determined  before  the  decease  of 
these  beneficiaries,  and  then  whatever  there  may  be  will  pass 
to  the  other  legatees  entitled  thereto  under  the  will. 

The  decree  of  the  circuit  judge  must  be  reversed,  with 
costs. 

The  other  justices  concurred. 
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Bbonsoh  vs.  Phelps. 

[68  Vermont,  612.] 
CoNSTBUOnON  OF  A  WILL. 

The  iesUtor  gftve  mi  anniiity  of  $900  to  his  aiflter,  And  dUreeted  $8,800  to  be  ptid 
At  her  death  to  her  children  "and  their  repreeentatires,  if  deceased,  except* 
log"  W.  At  the  date  of  the  will,  eight  of  the  eiater's  chUdren  were  liTing, 
and  two  deceased,  one  of  whom  was  the  mother  of  W.  and  the  plaintilf :  BM, 
that  it  was  clearly  not  the  intention  of  the  testator  to  ezdnde  the  issae  of  the 
two  persons  deceased ;  and  that  the  plaSntifT  was  entitled  to  share  in  the  be- 
foest  as  a  primary  legatee. 

Appeal  from  a  decree  of  the  Probate  Court.  Heard  by 
the  court,  September  Term,  1885,  Taft,  J.,  preBidisg.  Decree 
of  the  Probate  Court  affirmed.  The  case  is  stated  in  the  opin- 
ion. 

A.  P.  RodgeSy  for  defendants. 

C.  W.  WiW*rSj  for  petitioner. 

Walkxb,  J«  Timothy  P.  Phelps,  late  of  Milton,  died  in 
1864,  leaving  a  will  dated  October  8, 1863,  which  was  duly 
probated. 

The  questions  presented  for  decision  arise  under  the  fol- 
lowing clause  of  said  will,  to  wit:  ^^I  give  to  my  sister,  Clarissa 
Hodges,  the  sum  of  two  hundred  dollars  annually,  during  her 
life,  for  her  sole  and  separate  use,  to  be  paid  to  her  by  the  said 
George  Whittemore,  or  the  legal  owner  or  occupant  of  that 
part  of  my  home  farm  situate  in  said  Milton,  and  I  make  the 
payment  of  said  last  mentioned  annuity  a  charge  npon  the  said 
part  of  my  home  farm  situate  in  said  Milton. 

'^  And  at  the  decease  of  the  said  Clarissa,  I  give  to  the  chil- 
dren of  the  said  Clarissa  and  their  representatives,  if  deceased^ 
excepting  George  Wilber,  the  sum  of  three  thousand  three  hun- 
dred dollars,  to  be  paid  to  the  said  children  in  the  same  manner 
as  said  last  mentioned  annuity,  and  in  a  like  manner  of  said 
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annaitj  to  constitute  a  charge  npon  that  part  of  said  home 
farm  gitnate  in  said  Milton.'^ 

Eight  of  said  Clarissa  Hodges^  children  were  living  at  the 
date  of  said  testator's  will.  Two  of  her  daughters  had  died 
before  that  date,  leaving  issue,  namely :  Caroline  Hodges  Bo- 
maine,  who  died  seventeen  years  before  said  will  was  made, 
leaving  one  child  named  Clarissa  Bomaine;  and  Sophia  Hodges 
Wilber,  who  died  fourteen  years  before  said  will  was  made, 
leaving  three  children,  to  wit :  Wallace  Wilber,  George  Wilber, 
and  Jane  Wilber,  the  petitioner  in  this  case,  all  of  whom  are 
mentioned  in  said  will.  Clarissa  Hodges  died  in  March,  1883, 
leaving  the  eight  children  who  were  living  at  date  of  the  will, 
or  their  representatives,  and  the  representatives  of  the  two 
daughters  who  were  deceased  at  the  date  of  said  will. 

In  1883,  the  Probate  Court,  on  due  application,  decreed 
that,  if  the  said  Clarissa  deceased  leaving  lawful  children  or 
their  representatives,  the  legal  owner  or  occupant  of  that  part 
of  the  home  farm  of  said  Phelps,  situated  in  Milton,  shall  pay 
to  said  children,  or  their  representatives,  the  sum  of  $3,300, 
and  that  the  payment  thereof  shall  be  a  charge  on  that  part  of 
said  farm  situated  in  Milton.  Which  decree,  on  appeal  and 
exceptions,  was,  in  1884,  aflSrmed  by  the  Supreme  Court. 
The  legal  owner  or  occupant  of  said  farm  failed  to  pay  said 
sum  of  $3,300,  and  surrendered  said  farm  to  the  children  and 
heirs  of  said  Clarissa,  under  and  by  virtue  of  said  will  and 
decree. 

In  1885,  Jane  Wilber,  in  the  name  of  Jane  Wilber  Bronson, 
she  having  married,  brought  her  petition  to  the  Probate  Court, 
setting  forth  therein,  that  as  one  of  the  representatives  of 
Sophia  Hodges  Wilber,  a  daughter  of  said  Clarissa  Hodges, 
is  entitled  to  one-twentieth  part  of  said  farm,  and  praying  the 
court  to  make  such  decree  as  will  secure  to  her  her  right  in 
said  premises.  Said  Probate  Court  adjudged  and  decreed  that 
said  Jane  Wilber  Bronson  was  entitled  to  share  with  the  chil- 
dren of  said  Clarissa  Hodges,  and  the  other  representatives  of 
her  deceased  children,  except  Qeorge  Wilber,  in  that  portion 
of  said  Phelps'  estate  which  he  willed  to  them  under  the  fore- 
going clause  of  his  will.    The  defendants  appealed  from  said 
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order  of  Probate  Court  to  the  County  Court,  which  court 
aflBrmed  the  order  and  decree  of  the  Probate  Court,  and  the 
question  is  now  before  this  court,  on  exceptions  to  the  judg- 
ment of  the  County  Court. 

The  defendants,  the  eight  children  of  said  Clarissa,  who 
were  living  at  the  date  of  said  Phelps'  will,  and  their  repre- 
sentatives, contend  that  the  representatives  of  Sophia  Wilber 
and  Caroline  Bomaine,  the  two  daughters  of  said  Clarissa,  who 
died  before  the  date  of  said  will,  are  not  entitled  to  share  in 
said  bequest,  and  claim  that  said  bequest  is  a  gift  to  a  class 
living  at  the  date  of  the  will  and  the  representatives  of  such 
of  the  class  as  are  dead  at  the  time  of  payment,  and  that  the 
representatives  take  not  by  way  of  original  substantive  gift, 
but  by  way  of  substitution,  and  that  none  are  capable  of  taking 
by  way  of  substitution  except  such  as  represent  members  of 
the  class  who  could  have  taken  as  original  legatees  at  the  date 
of  the  will. 

But  the  petitioner  does  not  found  her  claim  to  share  in  the 
bequest  on  a  right  to  take  her  portion  of  a  share  which  was 
given  to  her  mother,  and  which  her  mother  was  capable  of  taking 
at  the  date  of  the  will,  but  on  the  ground  that  she  is  entitled, 
as  an  original  primary  legatee,  to  her  portion  of  such  a  share 
of  the  bequest  as  her  mother  would  have  taken  if  she  had  been 
capable  of  taking  at  the  time  of  the  payment  or  enjoyment  of 
the  bequest. 

It  is  not  questioned  that  the  words,  ^^  their  representatives," 
are  used  for  and  mean  their  issue,  and  have  reference  to  cer- 
tain issue  of  Clarissa's  children,  so  far  as  they  take  under  the 
clause  of  the  will.  And  the  question  is  whether  under  the 
words,  '^  at  the  decease  of  said  Clarissa  I  give  to  the  children 
of  the  said  Clarissa,  and  their  representatives  if  deceased, 
excepting  Gborge  Wilber,"  the  issue  of  the  children  of  Clar- 
issa, who  died  before  the  making  of  the  will,  are  included  as 
objects  of  the  gift. 

The  answer  to  this  question  depends  upon  the  construction 
given  to  the  language  of  the  bequest. 

The  cardinal  rule  in  the  construction  of  wills  is  the  intent 
of  the  testator ;  and  that  intent  must  prevail  if  it  can  clearly 
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be  perceived  from  the  will  and  is  not  contrary  to  some  poeitive 
mle  of  law. 

It  is  apparent  from  the  other  provisions  of  the  will  that 
there  was  no  intention  on  the  part  of  the  testator  to  exclude 
the  issne  of  the  children  of  QJarissa,  who  were  deceased  when 
the  will  was  made,  from  sharing  in  his  estate,  excepting  George 
Wilber,  one  of  the  brothers  of  the  petitioner,  to  whom  he  gives 
no  specific,  pecuniary,  or  residnary  legacy,  and  whom  he  ex- 
pressly exclndes  from  sharing  in  the  beqaest  in  question.  In 
another  clause  of  the  will  he  gives  pecuniary  legacies  to  Wal- 
lace Wilber  and  Clarissa  Bomaine ;  and  also  in  another  clause 
he  gives  an  annuity  to  Jane  Wilber,  the  petitioner,  who  was  a 
member  of  his  family  after  the  death  of  her  mother,  and  sixteen 
hundred  dollars  to  her  heirs  at  her  death,  if  she  shall  have 
children  bom  in  lawful  wedlock. 

The  $8,300  given  under  the  clause  in  question  are  to  be 
paid  to  and  divided  among  the  class  taking  at  a  time  subse- 
quent to  the  death  of  the  testator,  to  wit :  at  the  decease  of 
Clarissa. 

It  is  the  general  rule  of  construction  that  words  of  surviv- 
orship in  bequests  of  personal  estate  are  to  be  referred  to  the 
period  of  division  and  enjoyment,  unless  there  is  a  special  in- 
tent to  the  contrary ;  and  legacies  given  to  a  class  of  persons 
vest  in  those  who  answer  the  description  and  are  capable  of 
taking  at  the  time  of  distribution  or  when  the  legacy  takes 
effect.  They  who  thus  answer  the  description  are  deemed  to 
be  the  objects  of  the  gift. 

The  testator  knew  of  the  death  of  Sophia  Wilber  and 
Clarissa  Romaine  at  the  time  he  made  his  will,  and  that  they 
had  left  children  surviving  them ;  and  it  is  very  evident  that 
if  he  had  intended  to  exclude  their  issue  from  sharing  in  the 
bequest,  he  would  not  have  used  the  general  language  adopted 
by  him  in  making  it. 

If  he  had  intended  to  limit  the  gift  to  the  children  of 
Clarissa  living  at  the  date  of  his  will,  and  their  particular  rep- 
resentatives, he  would  have  used  words  apt  to  such  a  limita- 
tion, and  made  the  bequest  to  the  children  living  at  that  time, 
and  to  the  representatives  of  such  of  the  then  living  children 
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ae  shall  deceaae  before  the  time  of  enjoyment,  thereby  making 
it  an  original  gift  to  the  living  children,  and  a  snbetitntional 
one  to  their  issue. 

The  general  words  of  the  bequest  must  receive  their  ordi- 
nary interpretation,  and  be  read  in  their  ordinary  sense  and 
meaning  unless  some  other  is  clearly  indicated.  As  there  are 
no  expressions  in  this  or  any  other  clause  of  the  will  showing 
any  intent  of  the  testator  to  use  the  words,  conferring  the  be- 
qnest,  in  a  narrow  or  restricted  sense,  they  cannot  be  construed 
as  a  limitation  to  the  living  children  and  the  issue  of  such. 
Without  any  studied  effort  to  restrict  its  meaning,  the  language 
used  indicates  that  the  testator  contemplated  all  her  children^ 
and  both  future  and  past  deaths  of  such  children,  and  an  as- 
certainment at  a  future  period  of  distribution  of  those  who 
might  then  be  dead,  and  a  consequent  provision  for  their  issue, 
if  any ;  and  that  necessarily  wonld  include  among  objects  of 
the  gift  the  issue  of  such  of  her  children  as  were  dead  at  the 
date  of  the  will.  The  words  of  the  clause  referred  to,  all  taken 
together,  showed  that  the  testator  had  in  mind  Clarissa's  de- 
ceased children  and  their  representatives,  and  intended  that 
her  said  representatives,  excepting  George  Wilber,  should 
share  in  the  bequest  as  objects  of  the  class  to  whom  the  gift 
was  primarily  made.  If  not  so,  it  may  well  be  asked,  why  did 
he  expressly  exclude  George  Wilber  aJone?  The  exception  of 
one  of  said  issue  has  irresistible  weight  and  force  in  reaching 
the  conclusion  that  the  testator  intended  the  bequest  as  a  gift 
to  all  the  children  of  Clarissa  living  at  her  decease,  and  to  the 
issne  of  such  of  her  children  as  had  then  deceased,  excepting 
George  Wilber,  as  a  class,  intending  the  issue  of  each  deceased 
child  to  take  such  share  as  their  parents  would  have  taken  if 
capable  of  taking. 

The  words,  '^  their  representatives,  if  deceased,"  are  con- 
nected by  the  copulative  conjunction  "and''  with  children, 
sho^ng  that  the  representatives  and  children  are  embraced 
afi  a  class  to  whom  the  gift  was  primarily  made,  and  that  the 
gift  was  clearly  intended  to  include  the  representatives  of  all 
her  deceased  children  at  the  time  of  enjoyment  without  regard 
to  whether  they  died  before  or  after  the  date  of  the  will.    The 
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word  their  refers  to  aU  of  Clarissa's  children,  and  not  to  those 
only  who  were  living  at  the  date  of  the  will. 

The  words  of  the  clause  following  the  gift,  **  to  be  paid  to 
said  childridn,"  &c.,  are  not  to  be  constraed  as  limiting  the  be- 
quest to  living  children  of  Clarissa,  bat  as  indicating  that  the 
bequest  is  to  be  divided  among  the  legatees  according  to  the 
number  of  children,  and  families  of  deceased  children,  who  are 
entitled  to  take ;  so  that  the  issue  of  any  deceased  child  would 
take,  amongst  them,  the  share  only  which  their  parent  would 
have  been  entitled  to  if  living  at  the  time  of  distribution. 

We  think  the  bequest  clearly  falls  within  the  rule  of  a  gift 
to  such  of  a  class  as  shall  be  living  at  a  stated  time,  or  their 
issue,  and  is  therefore  to  be  construed  as  introducing  the  issue 
of  such  of  the  class  as  at  the  time  stated  for  the  enjoyment 
shall  be  dead,  and  this  by  way  of  addition  to  the  class  and  not 
by  way  of  substitution,  and  thus  admitting  the  issue  of  persons 
dead  at  the  date  of  the  will,  excepting  those  expressly  exclud- 
ed. (3  Jar.  Wills,  632,  636 ;  Adams  v.  Adams,  L.  E.  14  Eq. 
Cas.  246;   Wheeler  v.  Alleriy  54  Me.  232.) 

And  we  are  of  the  opinion  that  the  bequest  is  an  original 
substantive  gift  to  the  children  of  Clarissa  living  at  the  time 
of  her  decease,  and  the  issue  of  such  of  them  as  should  be  then 
dead,  leaving  issue,  excepting  the  one  expressly  excluded. 
And  that  the  issue  of  Sophia  Wilber  and  Caroline  Bomaine, 
excepting  George  Wilber,  are  entitled  to  share  in  the  bequest 
as  primary  legatees,  taking  the  share  their  mothers  would  have 
taken  if  living. 

•     The  leading  cases  in  England  and  America  support  this 
conclusion. 

In  Tytherleiyh  v.  Harbin  (6  Sim.  329),  where  a  testator 
devised  an  estate  to  trustees  in  trust  for  R.  T.  for  life,  and  at 
his  decease  to  convey  the  same  ^^  unto  or  amongst  all  and  eveiy 
of  such  one  or  more  of  the  child  or  children  of  the  said  R.  T. 
who  shall  be  living  at  the  time  of  his  decease,  and  the  issue  of 
such  of  them  as  shall  be  then  dead  leaving  issue,"  the  question 
was  whether  the  issue  of  a  child  of  R.  T.,  who  was  dead  at  the 
date  of  the  will,  were  included  in  the  devise,  and  Sir  L.  Shad- 
well,  Y.  C,  decided  that  the  gift  included  these  objects;  and 
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that  the  devise  was  an  original  substantive  gift  to  the  children 
of  E.  T.  living  at  the  time  of  his  decease,  and  the  issue  of 
such  of  them  as  shonid  be  then  dead  leaving  issue. 

In  Clay  v.  Pennington  (7  Sim.  870),  where  a  testator  in  a 
certain  event  bequeathed  a  residuary  fund  unto  the  children 
of  his  brother  B.,  and  their  lawful  issne ;  -some  of  the  children 
of  B.  were  dead  at  the  date  of  the  will,  but  it  was  held  that 
the  issue  of  such  children  were  entitled  to  participate  with  the 
other  children  and  their  issue,  it  being  considered  that  the  gift 
included  all  the  descendants  of  the  brother  who  were  living  at 
the  period  in  question. 

In  JRtui  Y.  Baker  (8  Sim.  443),  where  a  testator  gave  a 
fraction  of  his  residuary  personal  estate  to  A.,  B.,  and  0.,  and 
the  children  of  D.,  and  the  issue  of  such  of  his  children  as 
should  have  departed  this  life ;  long  before  the  date  of  the  will 
D.  had  had  a  child,  who  went  abroad,  and  had  not  been  heard 
of  for  twenty  years.  It  was  held  that  he  must  be  presumed  to 
have  been  dead  at  the  date  of  the  will,  and  that  his  children 
were  entitled  under  the  bequest.  In  BM  v.  BeckwWi  (2  Beav. 
308),  under  a  similar  bequest  it  was  held  that  the  issne  of  a 
child  dead  at  the  date  of  a  will  were  entitled  to  share  in  the 
same. 

In  Teed  v.  Morton  (60  N.  Y.  602),  the  proceeds  of  certain 
real  estate  at  the  death  of  the  testator's  son,  William,  without 
issue,  were  to  be  paid  to  and  divided  equally  among  the  sur- 
viving children  of  the  testator  and  the  issue  of  snch  of  them 
as  may  have  died  leaving  issue,  such  issue  to  take  the  share 
their  parents  would  have  taken  if  living.  At  the  time  of  the 
execution  of  the  will,  and  at  the  time  of  his  death,  the  testator 
had  five  children  living,  and  the  issue  of  five  children  who  had 
previously  died  were  also  living.  William  died  without  issue 
after  the  death  of  the  testator.  Four  other  children  of  the 
testator,  who  survived  him,  died,  leaving  issue,  before  the  death 
of  William.  And  the  question  was,  whether,  under  the  words 
'^  my  surviving  children,  and  the  issue  of  such  of  them  as  may 
have  died  leavipg  issue,"  the  issue  of  the  children  of  the  tes- 
tator who  died  before  the  making  of  the  will  are  included. 
The  court  held  that  the  issue  of  the  testator's  deceased  children 
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living  at  the  death  of  his  son  William  took  as  primary  legatees, 
under  the  clauBe  in  qnestion,  without  distinction  as  between 
those  whose  parents  died  before  and  those  who  died  after  the 
making  of  the  will.  And  that  the  word  '*  them  "  referred  to 
all  his  children  and  not  to  the  surviving  children  only. 

Was  there  any  doubt  as  to  whether  this  bequest  was  an 
original  and  independent  gift  to  the  children  of  Clarissa  living 
at  her  decease  and  the  issue  of  any  children  who  had  deceased 
before  that  time,  whether  before  or  after  the  date  of  the  will, 
and  if  the  petitioner's  claim  was  apparently  founded  upon  mere 
substitution,  her  right  to  share  in  the  bequest  as  the  represen- 
tative of  her  deceased  mother  is  substantiated  by  numerous 
authorities.  Observing  the  rule  that  in  the  construction  of 
wills  the  intention  of  the  testator  must  prevail,'  if  they  are 
conformable  to  the  principles  of  law,  and  that  the  language 
used  should  receive  its  ordinary  interpretation,  and  so  far  as 
possible  effect  be  given  to  each  distinct  provision,  courts 
anxiously  lay  hold  of  every  expression  as  a  ground  of  avoiding 
a  construction  which  may  defeat  the  testator's  intention,  by 
excluding  the  issue  of  a  deceased  child  from  participating  in  a 
general  family  provision.  The  impression  made  in  reading 
this  bequest  in  connection  with  the  other  provisions  of  the 
will  is,  that  the  testator  intended  it  as  a  family  provision  for 
all  the  children  of  Clarissa  and  their  representatives  if  deceased 
at  the  time  of  her  decease,  except  her  grandchild,  George  Wil- 
ber.  This  exception  indicates  very  strongly  that  the  testator 
had  in  view  the  issue  of  the  children  of  Clarissa,  who  were 
deceased  at  the  time  of  the  making  of  the  will.  The  exception 
of  one  ofdy  shows  that  he  had  intended  to  include  the  other 
issue  of  said  deceased  children  among  the  objects  of  the  be- 
quest, and  such  intention  must  govern.    It  is  decisive. 

In  Oiles  V.  OUes  (8  Sim.  360),  a  testator  bequeathed  the 
general  residue  to  trustees,  in  trust  for  all  his  children  living 
at  the  decease  of  his  wife,  and  if  any  such  children  or  child 
should  be  deceased  before  his  wife  and  should  leave  issue,  then 
the  children  of  such  his  son  or  daughter  should  be  entitled  to 
the  portion  of  such  his  son  or  daughter  who  might  be  deceased 
before  the  decease  of  his  wife,  with  a  proviso  that,  until  the 
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portions  thereby  provided  for  any  of  the  said  children  of  his 
said  sons  or  daughters  who  might  have  died  before  their 
mother,  should  become  vested,  it  should  be  lawful  for  his  trus- 
tees to  apply  the  interest  of  the  portion  for  the  maintenance 
of  the  child  entitled  in  expectancy.  The  testator  at  the  date 
of  his  will  had  four  sons  and  one  daughter  living,  and  he  had 
had  another  daughter  who  was  then  dead,  leaving  children. 
The  question  was,  whether  these  children  of  the  deceased 
daughter  were  objects  of  the  bequest,  and  Sir  L.  Shadwell,  Y. 
C,  decided  that  they  were,  relying  on  the  expression  "  sons 
and  daughters,"  which  he  considered  to  indicate  that  the  tes- 
tator had  the  issue  of  the  deceased  daughter  in  his  view,  he 
having  but  one  daughter  living  at  the  date  of  the  will.  (See 
also  Jarvia  v.  Pond^  9  Sim.  549;  In  re  Sibley^ e  Trusts^  L.  E. 
5  Ch.  Div.  494;  Oowling  v.  Thompson,  L.  R.  11  Eq.  366,  n.) 

These  cases  are  strong  authorities  showing  that  the  inten- 
tion of  the  testator,  as  evidenced  by  the  will,  is  controlling  in 
construing  the  language  used  by  the  testator  in  making  a 
bequest,  and  must  govern  in  determining  who  are  the  objects 
of  it. 

The  judgment  of  the  court  is  that  the  judgment  of  the 
County  Court  affirming  the  decree  of  the  Probate  Court  is 
affirmed,  and  the  same  is  ordered  to  be  certified  to  the  Probate 
Court. 


Will  op  Walter. 

[64  WiscoDsin,  487.] 

YiLLro  WILL    IN  A   LAKGUAOB  WHICH  THE    TBSTATOB    DOES    NOT 

UNDEBSTAND. 

A  wUl  drawn  in  accordance  with  the  instructions  of  a  person  of  sound  mind,  and 
executed  by  him  in  due  form  of  law,  with  inU  and  accurate  knowledge  of  its 
eontente,  is  yalid,  although  it  ia  written  in  the  English  language  and  the  tes- 
tator did  not  nnderstand  that  language. 
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Appeal  from  the  Circuit  Court  for  Sheboygan  County. 

The  issue  of  devimvit  vd  non  was  tried  by  the  court,  and 
resulted  in  the  following  findings  of  fact : 

"  (1.)  That  said  Minna  Walter  died  on  the  6th  day  of  Feb- 
ruary, 1884,  at  the  town  of  Sheboygan  Falls,  in  Sheboygan 
county,  and  an  inhabitant  of  said  county.  (2.)  That  the  in> 
strument  propounded  as  the  will  of  said  deceased  was,  on  the 
23d  day  of  November,  1881,  signed  by  said  Minna  Walter  by 
afSxing  her  mark  thereto  in  the  presence  of  three  witnesses, 
who  subscribed  the  same,  and  her  name  was  therein  signed  by 
Francis  Williams  in  her  presence  and  by  her  express  direction. 
(8.)  That  said  will  was  written  in  the  English  language  at  the 
request  and  according  to  the  directions  of  said  Minna  Walter, 
and  she  was  a  German  and  did  not  understand  the  English 
language ;  but  said  Minna  Walter  fully  stated  to  Francis  Wil- 
liams, who  draughted  said  instrument,  through  an  interpreter 
who  understood  both  languages,  the  objects  and  bequests  there- 
in written ;  and  after  said  instrument  was  written  it  was  read 
over  to  her,  and  explained  in  German  by  said  interpreter ;  and 
said  instrument  fully  expressed  her  purposes  as  there  declared. 
(4.)  That  said  Minna  Walter  was  at  all  said  times  of  sound 
mind,  memory,  and  understanding,  and  of  lawful  age,  and  un- 
der no  constraint.  (5.)  That  said  instrument  so  propounded 
for  probate  was  by  said  Minna  Walter  then  and  there,  in  the 
presence  of  three  subscribing  witnesses,  declared  as  her  will ; 
and  said  witnesses,  at  her  request,  and  in  her  presence  and  the 
presence  of  each  other,  subscribed  the  said  instrument  under 
the  attestation  clause  as  subscribing  witnesses,  and  said  wit- 
nesses were  competent  thereto." 

Conrad  Krez,  for  appellants. 

Wm.  H.  Seaman^  for  respondent. 

Lton,  J.  The  learned  counsel  for  the  appellants  challenges 
the  accuracy  of  each  and  every  finding  of  fact  except  the  first, 
which  states  the  residence  of  the  testatrix  and  the  date  of  her 
death,  and  that  portion  of  the  third  which  finds  she  was  a 
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Gtennan  and  did  not  nnderstand  the  English  language.  He 
argnes  witli  mnch  ingenuity  that  the  testimony  fails  to  prove 
any  of  the  propositions  of  fact  thus  challenged.  After  an 
attentive  perusal  of  the  testimony  we  find  ourselves  unable  to 
agree  with  counsel.  We  think  that  every  fact  essential  to  the 
validity  of  the  will  was  established  by  a  fair  preponderance  of 
the  testimony  ;  or,  at  least,  that  there  was  no  such  clear  pre- 
ponderance of  testimony  against  any  material  finding  of  fact 
as  will  authorize  this  court  to  set  it  aside.  We  do  not  deem 
it  necessary,  in  this  opinion,  to  set  out  the  testimony  or  discuss 
it  at  length.  The  statement  of  our  conclusions  therefrom 
must  suffice. 

Aside  from  the  finding  that  the  testatrix  did  not  under- 
stand the  language  in  which  her  alleged  will  was  written,  it 
cannot  be  doubted  that  the  other  findings  of  fact  fully  justify 
the  admitting  of  the  instrument  to  probate  as  her  last  will  and 
testament.  We  are  thus  brought  to  consider  the  only  question 
of  law  presented  by  this  appeal,  to  wit :  should  an  instrument 
executed  with  all  the  formalities  which  the  law  makes  essential 
to  a  valid  execution  of  a  will,  which  purports  to  be  tiie  last 
will  and  testament  of  the  deceased  person  so  executing  it,  and 
which  expresses  his  will  and  intentions,  be  denied  probate  for 
the  sole  reason  that  such  person  did  not  understand  the  lan- 
guage in  which  the  instrument  was  written  ? 

This  is  an  interesting,  and,  perhaps,  an  important  question. 
It  has  not  heretofore  been  raised  in  this  court  to  our  knowl- 
edge, and  the  industry  of  counsel  has  failed  to  find  a  direct 
adjudication  of  the  question  elsewhere.  However,  in  Bedfield 
on  Wills,  to  the  statement  in  the  text  that  '^  it  seems  to  be 
well  settled  that  the  testator  may  put  his  will  in  any  language 
he  may  choose,"  there  is  a  note  in  which  the  author  says: 
"  We  doubt  if  the  common  law  will  allow  of  a  written  will 
being  expressed  in  a  language  not  understood  by  the  testator. 
That  would  seem  indispensable  to  any  understanding  execution 
of  the  instrument."  (Vol.  1,  p.  166  [4th  ed.],  note  8.)  No 
case  or  authority  is  cited  to  support  the  opinion  intimated  in 
the  last  extract.  The  reason  given  for  this  opinion  is,  in 
effect,  that  a  person  cannot  have  an  understanding  of  the  con- 
Voi^  v.— 16 
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tents  of  an  instrament  unless  it  be  written  in  a  language  he 
knows.  True,  he  may  not  get  such  understanding  by  reading 
the  instrument  himself,  but  there  are  other  methods  by  which 
he  can  be  accurately  informed  tliereof,  although  he  may  not 
be  able  to  read  underetandingly  a  word  of  the  instrument.  A 
vast  amount  of  accurate  knowledge  is  alone  imparted  to  the 
mass  of  mankind  by  means  of  translations  from  languages 
understood  by  but  few.  Such  is  the  foundation  of  our  belief 
in  very  many  most  important  accepted  truths  in  theology, 
science,  and  history.  Important  writings  are  frequently 
signed  without  perusal,  the  signer  relying  upon  the  statement 
of  another  who  knows  what  the  instrument  contains,  as  to  its 
contents.  If  the  informant  states  such  contents  truly,  the 
signer  knows  just  what  he  has  signed.  Were  an  issue  made 
up  as  to  whether  the  signer  of  a  written  instrument  knew  its 
contents  when  he  signed  it,  and  the  proofs  should  show  that 
he  never  read  it,  but  was  accurately  informed  of  its  contents 
orally,  before  he  signed  it,  by  a  person  who  had  read  it,  the 
issue  would  necessarily  be  found  in  the  affirmative — that  is, 
that  the  signer  knew  the  contents  of  the  instrument. 

There  can  be  no  doubt,  we  think,  that  a  person  who  signs 
an  obligation  or  promise,  with  knowledge  of  its  contents, 
imparted  to  him  by  parol,  is  liable  thereon,  although  it  may 
be  written  in  a  language  he  does  not  understand.  The  ques- 
tion is  not  by  what  means  or  instrumentalities  the  signer  was 
informed  of  the  contents  of  the  instrument,  but  did  he  know 
its  contents  when  he  signed  it. 

No  good  reason  is  perceived  why  this  is  not  also  true  of 
wills.  Of  course  it  is  essential  to  a  valid  will  that  the  testator 
should  have  had  an  intelligent  understanding  and  comprehen- 
aion  of  its  contents  when  he  executed  it.  The  formalities 
required  by  law  in  the  execution  of  wills  are  prescribed  for 
the  purpose  (among  others)  of  preserving  satisfactory  evidence 
that  the  testator  in  each  case  had  such  understanding  of  the 
contents  of  his  will.  But  the  law  does  not  require  that  he 
shall  read  his  will  before  execution,  or  be  able  to  read  it,  as  a 
condition  to  its  validity.  If  such  were  the  law,  the  blind,  or 
those  persons  who  from  illiteracy  or  other  cause  are  unable  to 
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read,  conld  never  make  a  valid  written  testament.  The  same 
would  be  true  of  many  persons  who  may  desire  to  execute  a 
written  will  when  in  extremisj  and  who  are  otherwise  compe- 
tent to  do  so.  It  has  long  been  held  that  persons  thus  circum- 
stanced may  execute  valid  written  wills.  And  if  the  will  of 
any  such  person  is  drawn  in  accordance  with  his  instructions, 
although  not  read  over  to  him,  it  seems  now  to  be  settled  that, 
if  otherwise  sufficient,  it  is  a  valid  will.  (1  Redfield  on  Wills, 
p.  57,  ch.  3,  §  6,  subd.  6.) 

We  perceive  no  substantial  diflEerence  in  principle  between 
the  cases  above  referred  to  and  one  in  which  a  will  is  drawn 
up  in  a  language  which  the  testator  does  not  understand.  In 
cases  belonging  to  either  class  the  court  should  require  satis- 
factory proof  that  the  testator  was  correctly  informed  of  the 
contents  of  the  instrument  he  was  about  to  execute.  Such 
proof  was  made  in  the  present  case,  and  in  addition  thereto  it 
was  proved  that  the  instrument  was  drawn  in  strict  compli- 
ance with  the  instructions  of  the  testatrix  in  that  behalf. 

In  view  of  the  well  known  fact  that  quite  a  large  percent- 
age of  the  people  of  this  State  do  not  understand  the  English 
language,  and  of  the  probability  that  many  wills  of  such 
people,  written  in  English,  have  been  admitted  to  probate,  we 
should  adopt  the  rule  here  suggested,  even  though  the  argu- 
ment against  it  were  much  stronger  than  it  is.  Otherwise 
great  mischief  might  be  done  by  4def eating  the  real  will  of  the 
testators,  carefully  expressed,  and  duly  veriiied  in  the  manner 
prescribed  by  statute,  and  by  unsettling  estates  supposed  to 
be  settled,  and  divesting  rights  of  property  believed  to  be 
fblly  vested.  If  the  same  circamstances  had  existed  generally 
in  this  country  when  Judge  Kedfield  wrote  the  intimation 
above  mentioned,  we  greatly  doubt  whether  he  would  have 
thought  that  the  rule  there  suggested  (even  conceding  it  to 
be  a  rule  of  the  common  law)  was  at  all  applicable  to  the  con- 
dition and  circumstances  of  our  people. 

Our  conclusion  is  that,  because  the  instrument  in  question 
was  freely  executed  by  the  testatrix  in  due  form  of  law,  with 
fall  and  accurate  knowledge  of  its  contents,  and  in  accordance 
with  her  instructions  (she  being  of  sound  mind),  it  was  prop- 
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erlj  admitted  to  probate  and  established  as  her  kst  will  and 
testament,  notwithstanding  it  was  written  in  the  English  Ian- 
gnage,  which  she  could  not  read  or  understand. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


BaiiLbktinb  v8.  Wood. 

[42  New  Jersey  Eqaity,  662.] 


Bbsiditabt  devise. — Vested  bemadtdeb. — DisTBmimoN  of 

MONET  IN  THE  HANDS  OF  TRUSTEES. 

A  teeUtor  devised  oertstn  Umds,  in  trust,  lor  the  benefit  of  bis  wilb  and  five  diil- 
dren  for  their  lives,  snd,  *fler  the  death  of  the  snrviying  child,  the  tmst  to 
oease  ftnd  the  land  be  sold  and  the  prooeeds  divided  among  the  "  rigiht  hein  " 
of  his  eUldren  as  tenants  in  oommon,  the  issue  of  any  child  to  take  their 
parenf  8  share:  ire2i,  that  sach  grsndchUd  had  a  vested  renuunder  in  the  re- 
sidnary  devise,  sabjeot  to  open  and  let  in  any  brother  or  sister. 

Bill  for  relief.  On  exceptions  to  master's  report  and  ap- 
plication for  instructions  as  to  distribution  of  money  in  the 
hands  of  trustees. 

• 

J.  Augu8t/U8  Fay^  Jr.^  for  complainant. 

B.  a  Pitney,  for  Helen  B.  Wood. 

W.  L.  Dayton,  for  John  B.  Wood  and  others. 

A.  Flomdersy  for  John  De  Oamp  and  others. 

The  Ohancellob.  Two  objections  are  presented  under  the 
exceptions  to  the  master's  report.  One  is  that  the  master  has 
reported  an  allowance  of  commissions  to  the  complainant,  and 
the  other  is  as  to  the  amount  of  such  allowance. 

It  was  proper  and  necessary  to  establish  the  amount  of 
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GommisfiioiiB  in  taking  the  account  of  the  trustee,  in  order  that 
distribution  might  be  ordered. 

The  master  has  allowed  the  trostee  three  per  cent,  additional 
commissions  upon  $35,194  95  of  income  upon  which  the 
trustee  in  his  first  account  was  allowed  two  per  cent,  commis- 
sions. I  see  no  reason  for  making  this  extra  allowance.  In 
his  intermediate  account,  filed  in  1877,  to  which  the  master 
refers  as  the  first  intermediate  account,  the  Orphans'  Court 
fixed  the  trustee's  commissions  upon  the  income  reeeiyed  up  to 
that  time.  The  agreement  made  by  the  exceptants  in  1880, 
that  the  trustee  should  receive  five  per  cent,  commissions  on 
the  gross  receipts  of  the  estate,  provided  that  he  should  not 
receive  more  than  $500  in  any  year  or  in  a  greater  proportion 
for  any  part  of  a  year,  expressly  provided  also  that  it  should 
be  retroactive,  so  that  the  sum  to  be  allowed  to  the  trustee 
upon  his  second  accounting  should  be  determined  on  the  basis 
thereof,  but  that  it  should  have  no  other  retroactive  effect. 
The  master  has  applied  it  to  the  first  accounting.  Therefore, 
so  far  as  the  exceptants  are  concerned,  the  award  of  commis- 
sions upon  the  $85,194  95  is  unlawful.  The  agreement  upon 
the  same  subject,  made  by  other  persons  interested  in  the  es- 
tate, covered  the  whole  period  from  the  beginning  of  the 
trustee's  administration.    The  exception  must  be  allowed. 

A  question  was  presented  upon  the  argument  (but  not 
under  the  exceptions)  as  to  the  right  of  Mrs.  Helen  B.  Wood 
to  participate  in  the  distribution  of  the  moneys  in  the  hands  of 
the  trustee. 

James  Wood,  deceased,  by  his  will  devised  to  his  executors, 
as  trustees,  certain  specified  lands,  in  trust,  to  permit  his  wife 
to  occupy  for  life,  or  so  long  as  she  should  remain  his  widow, 
certain  parts  of  that  property ;  to  lease  the  rest  (and  after  her 
death  or  remarriage  to  lease  it  all),  and  after  deducting  the 
necessary  expenses  of  repairs,  improvements  and  insurance,  to 
pay  over  the  net  proceeds  arising  from  the  rents  to  his  wife  so 
long  as  she  should  remain  his  widow,  and  his  five  children, 
William  N.,  Sarah  Ann,  Jane  Elizabeth,  Theodore  T.  and 
Laura  Louisa,  share  and  share  alike ;  and  after  the  death  or 
marriage  of  his  wife  to  pay  over  such  net  proceeds  arising 
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from  the  rents  to  his  before-mentioned  five  children  in  equal 
shares ;  and  in  case  of  the  death  of  any  one  or  more  of  his  chil- 
dren without  leaving  lawful  issue,  then  to  pay  over  the  share 
or  shares  of  such  deceased  child  or  children  to  his,  the  testator's, 
surviving  child  or  children,  in  equal  parts  or  shares ;  and  in 
case  of  the  death  of  any  of  his  children,  leaving  lawful  issue, 
then  to  pay  over  his  or  her  share  to  and  among  said  issue  in 
equal  parts  or  shares. 

The  testator  gave  power  to  the  executors,  at  their  discre- 
tion, to  sell  parts  of  the  property,  and  provided  that  in  case  of 
sale  the  proceeds  of  sale  should  be  invested,  and  that  the  inter- 
est should  be  paid  over  to  and  among  his  children,  or  their 
lawful  issue,  as  directed  in  regard  to  the  rents  and  profits  of 
the  property.  He  then  provided  that  from  and  after  the  death 
of  all  his  children  the  trust  thereby  created  should  cease  and 
determine,  and  that  the  several  tracts  or  parcels  of  land  and 
premises  thereinbefore  mentioned  and  described  (except  so 
much  thereof  as  might  be  sold  by  the  executors)  should  go  and 
descend,  freed  and  discharged  from  all  trusts  whatever,  to  the 
respective  right  heirs  of  his  children,  in  fee  simple,  to  hold  as 
tenants  in  common,  and  not  as  joint  tenants ;  it  being  always 
understood  that  the  child  or  children  of  any  of  his  deceased 
children  should  take  the  part  or  share  of  the  trust  estate  that 
the  parent  would  have  taken  had  the  testator  died  intestate ; 
and  that  in  like  manner  all  the  moneys  which  the  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  heirs  of  the  survivor 
of  them,  may  then  have  on  hand,  together  with  all  secur- 
ities for  money  be  paid  over,  delivered  or  transferred  to  the 
respective  right  heirs  of  his,  the  testator's,  before-mentioned 
children — ^the  child  or  children  of  each  deceased  child  taking 
the  part  or  share  to  which  the  parent  would  be  entitled.  The 
will  contains  a  residuary  clause  disposing  of  the  residue  of 
the  testator^s  real  estate,  but  that  provision  was  revoked  by  a 
codicil  by  which  the  testator  gave  and  devised  the  residue  of 
his  real  estate  to  his  executors,  and  to  the  survivors  and  sur- 
vivor of  them,  and  to  the  heirs  of  the  survivor,  in  trust,  to  sell 
such  residue  at  discretion,  or  to  mortgage  it  to  pay  his  debts; 
and  he  provided  that  the  moneys  arising  from  the  sale,  or 
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which  might  be  borrowed  on  mortgage,  together  with  the 
mooeyg  due  liim  on  bonds,  notes,  books  of  account,  stocks,  or 
otherwise,  or  so  much  thereof  as  might  be  necessary  for  the 
purpose,  should  be  appropriated  in  the  payment  of  his  debts 
and  the  expenses  incident  to  the  settlement  of  his  estate ;  and 
he  directed  that  the  residue  thereof  should  be  invested  and  the 
dividends  or  interest  thereof  be  paid  over  and  divided  to  and 
among  his  five  children  ;  and  that  whenever,  in  the  opinion  of 
his  executors  or  a  majority  of  them,  any  of  his  children  should 
require  more  than  his  or  her  share  of  the  interest  or  dividends 
for  his  or  her  comfortable  support  and  maintenance,  his  exec- 
utors, or  a  majority  of  them,  might  pay  over  and  deliver  to 
such  child  or  children  a  part  or  the  whole  of  his  or  her  one- 
fifth  part  or  other  proportion  of  the  principal  moneys  or  other 
property  constituting  such  residue ;  and  that  at  the  death  of 
any  of  his  children,  his  or  her  part  or  share  in  such  residue  of 
the  testator's  estate  be  paid  over  to  his  or  her  child  or  children ; 
and  that  if  any  of  his  children  should  die,  leaving  no  lawful 
issue,  his  or  her  part  or  share  in  the  residue  be  paid  to  the  tes- 
tator's surviving  child  or  children,  and  to  the  child  or  children 
of  such  of  the  testator's  children  as  should  have  died  leaving 
children  ;  it  being  always  understood  that  the  child  or  children 
are  to  take  the  part  or  share  which  their  parent  would  have 
taken  if  living. 

The  testator's  widow  died  in  his  lifetime.  His  children  all 
survived  him.  The  children  are  all  dead.  Two  of  the  daugh- 
ters died  childless.  Theodore  T.  Wood,  one  of  the  children  of 
Theodore  T.  Wood,  one  of  the  testator's  sons,  survived  his 
father,  but  died  in  the  lifetime  of  the  last  survivor  of  the  tes- 
tator's children,  without  issue,  leaving  a  widow,  Helen  B. 
Wood,  to  whom  by  his  will  he  gave  all  his  property.  She 
claims  to  be  entitled  to  an  equal  share  with  the  children  of  her 
father-in-law  who  survived  him.  If  the  interest  of  her  hus- 
band in  the  estate  of  his  grandfather,  the  testator,  was  a  vested 
interest,  she  is,  as  her  husband's  universal  legatee  and  devisee, 
entitled  to  it. 

It  is  urged  by  her  counsel  that  the  above-quoted  provision 
of  the  codicil,  that  the  moneys  arising  from  the  sale  of  the  tea- 
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tator's  real  estate  includes  in  its  terms  and  was  intended  by  the 
testator  to  embrace  the  proceeds  of  the  sale  of  the  real  estate 
specifically  devised,  as  well  as  the  proceeds  of  that  which  may 
be  termed  the  residaary  real  estate.  But  it  is  quite  clear  that 
such  a  construction  is  inadmissible.  By  the  clause  of  the  will 
by  wliich  the  testator  disposed  of  the  residaary  real  estate,  he 
provided  that  his  executors  should  sell  that  property,  and  that 
out  of  the  proceeds  of  sale  and  the  moneys  due  him  upon 
bonds,  notes,  books  of  account,  stocks,  or  otherwise,  his  debts 
and  the  expenses  of  settling  his  estate  should  be  paid,  and  he 
then  disposed  of  the  residue  of  those  proceeds.  By  the 
before-mentioned  codicil  he  revoked  that  devise  and  gave  the 
property  to  his  executors,  in  trust,  to  sell  it  or  to  raise  money 
upon  it  by  mortgage  to  pay  his  debts,  and  he  then  directed 
that  the  moneys  arising  from  the  sale  of  his  real  estate  and 
which  his  executors  might  borrow  on  mortgage,  together  with 
the  moneys  due  him  on  bonds,  notes,  books  of  account,  stocks, 
or  otherwise,  or  so  much  thereof  as  should  be  necessary  for  the 
purpose,  be  appropriated  by  his  executors  to  the  payment  of 
his  debts  and  the  expenses  incident  to  the  settlement  of  his 
estate,  and  he  directed  that  the  residue  be  invested  and  that  the 
dividends  or  the  interest  thereof  be  paid  over  and  divided  to 
and  among  his  five  children ;  and  that  at  the  death  of  any  of 
his  children,  his  or  her  part  or  share  in  sucli  residue  of  his,  the 
testator's,  estate  be  paid  over  to  his  or  her  (the  decedent's) 
child  or  children,  &c.  Although  in  the  provision  just  quoted 
the  testator  gives  direction  as  to  the  disposition  of  the  pro- 
ceeds of  his  real  estate,  and  the  language  used  by  him,  '^  the 
moneys  arising  from  the  sales  of  my  real  estate,"  is  broad 
enough  to  include  the  proceeds  of  the  sales  of  the  land  spe- 
cifically devised,  yet  it  is  apparent  from  the  context  that  he 
had  in  mind  and  referred  only  to  the  lands  constituting  the 
residue  of  his  real  estate.  The  claim  of  Mrs.  Wood  as  to  the 
lands  specifically  devised  or  the  proceeds  thereof  depends  upon 
the  construction  to  be  given  to  the  provision  of  the  clause  of 
the  will  by  which  those  lands  and  proceeds  are  disposed  of 
after  the  death  of  the  testator's  children.  That  clause  is  as 
follows : 
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^'  And  it  is  farther  my  will  that  from  and  after  the  death 
of  all  my  children,  the  trnst  hereby  created  shall  cease  and  de- 
termine and  the  several  tracts  or  parcels  of  land  and  premises 
hereinbefore  mentioned  and  described  (except  so  mnch  thereof 
as  may  be  sold  as  aforesaid)  shall  go  and  descend,  freed  and 
discharged  from  all  trusts  whatever,  to  the  respective  right 
heirs  of  my  said  children,  in  fee  simple,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants ;  it  being  always  understood 
that  the  child  or  children  of  any  of  my  deceased  children  shall 
take  the  part  or  share  of  the  said  trust  estate  that  the  parent 
would  have  taken  had  I  died  intestate ;  and  in  like  manner  all 
the  moneys  which  the  said  trustees,  or  the  survivors  or  survi- 
vor of  them,  may  then  have  on  hand,  together  with  all  secur- 
ities for  money,  be  paid  over,  delivered  or  transferred  to  the 
respective  right  heirs  of  my  said  children,  the  child  or  children 
of  each  deceased  child  taking  the  part  or  share  which  the  parent 
would  be  entitled  to." 

By  the  words  "right  heirs"  in  the  clause,  the  testator 
meant  children,  as  is  evident  from  the  accompanying  quali- 
fying provision  that  the  child  or  children  of  any  of  his  de- 
ceased children  shall  take  the  part  or  share  that  the  parent 
would  have  taken.  At  the  death  of  the  last  survivor  of  the 
testator's  children  the  trust  is  to  cease,  and  the  property,  if 
unsold,  or  if  any  shall  have  been  sold,  then  so  much  as  shall 
remain  unsold,  and  the  proceeds  of  that  part  of  it  which  shall 
have  been  sold,  shall  go  to  the  testator's  grandchildren.  The 
words  "and  descend"  are  merely  superfluous.  The  word 
^^ descend"  was  used,  not  to  express  descent  in  the  legal 
sense,  but  devolution  by  force  of  the  devise,  and  the  use  of 
it  was  probably  due  to  the  fact  that  while  the  gift  for 
life  was  to  parents,  the  gift  in  remainder  was  to  children. 
It  is  as  if  the  testator  had  said  "  go  down  "  to  the  children. 
The  gift  in  remainder  and  the  life  estate  vested  at  the  same 
moment.  The  grandchildren  who  were  alive  at  the  death  of 
the  testator  took  the  title  to  the  remainder  at  his  death  by 
independent  gift ;  for  while  the  gift  in  the  first  instance  is 
to  the  trustees  for  the  life  of  the  longest  liver  of  the  testator's 
children,  the  subsequent  provision  is  that  at  the  death  of  the 
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last  sarvivor  of  the  eqnitable  life-tenants  the  trast  is  to  be 
at  an  end  and  the  property  is  to  go  to  the  grandchildren. 
Bnt  the  estate  taken  by  the  grandchildren  at  the  testator's 
death  was  subject  to  the  liability  to  open  and  let  in  grand- 
children born  subsequently.  The  amount  of  the  interest  in 
each  stock  of  grandchildren  would,  therefore,  not  be  fixed  ab- 
solutely (except  by  the  death  of  the  parent  life-tenant)  until 
the  death  of  the  last  survivor  of  the  life-tenants.  But,  subject 
to  that  liability  to  open,  it  was  vested  at  the  death  of  the  tes- 
tator. Theodore  T.  Wood,  Jr.,  therefore,  at  his  death,  had  a 
vested  interest,  which  was  subject  to  a  liability  to  be  diminished 
in  amount  by  the  birth  of  other  children  of  his  father,  but 
only  subject  to  that  liability.  It  is  to  be  observed  that  the 
gift  is  to  the  children  individually,  and  not  as  a  class ;  for  it  is 
expressly  made  to  them  as  tenants  in  common,  and  not  as  joint 
tenants. 

The  cases  which  support  the  construction  which  I  have  put 
upon  the  provision  under  consideration  are  numerous.  Among 
them  may  be  mentioned  WirUermute  v.  Snyder^  2  Gr.  Ch. 
489  ;  HoweU  v.  Green,  2  Vr.  570 ;  Van  Dyke  v.  Vanderpod, 
1  McCart.  198 ;  Feifs  JSora.  v.  Vanatta,  6  0.  E.  Gr.  84  ; 
BeaUyh  Admr,  v.  Montgomery's  Mcr.,  Id.  824 ;  Herbert  v. 
Post,  11  C.  E.  Gr.  278,  and  s.  a,  on  appeal,  12  C.  E.  Gr.  540. 
The  cases  cited  by  the  counsel  of  those  who  oppose  Mrs. 
Wood's  claim  are  not  in  point.  They  are  Smith  v.  Butcher, 
L.  R.  (10  Ch.  Div.)  113 ;  V(m  TUburgh  v.  HoUingeheady  1 
McCart.  82,  and  Slack  v.  Bi/rd,  8  C.  E.  Gr.  238. 

In  Smith  v.  Butcher  there  was  a  gift  of  personalty,  in 
trust,  for  the  children  of  the  testator's  brother  for  life,  with 
provision  that  on  the  death  of  either  of  them  his  or  her  share 
of  the  principal  should  go  to  his  or  her  ''  lawful  heirs."  The 
words  ''lawful  heirs"  were  held  to  be  used  in  their  ordinary 
sense.  There  was  nothing  in  the  context  to  prevent  or  militate 
against  such  construction.  In  Vcm  TiVburgh  v.  HoUingshead 
the  devise  was  to  the  testator's  sou,  with  provision  that  at  his 
decease  the  property  should  go  to  his,  his  son's,  '*  surviving 
children,  according  to  law."  It  was  held  that  the  estate  of 
the  children  was  contingent  upon  their  surviving  their  father, 
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the  rule  being  that  where  an  Interest  is  given  to  one  for  life, 
and  after  his  death  to  his  surviving  children,  those  only  can 
take  who  are  alive  at  the  time  the  distribution  takes  place. 
Slack  V.  Bird  was  a  similar  case  with  a  like  decision. 


BUSLINO  V8.  Busling's  Exboutors. 

L42  New  Jersey  Equity,  594.] 

Husband  as  trustee  for  his  wife. — Testamentary  gift  in 
satisfaction  of  debt. 

A  hiubaad  received  $1,000  from  his  wife  to  inyest  for  her,  and  paid  her  the  in- 
terest thereon  for  the  first  year.  By  his  will  and  verbal  admissions  he  recog- 
nised his  indebtednees  to  her.  By  a  sobeeqaent  will  he  proyided  for  the 
payment  of  all  his  jnst  debts,  "if  any,"  and  g^ye  her  $2,000,  payable  in  one 
year  after  his  death,  and  the  interest  on  $4,000  during  her  lifetime,  and  stipn- 
lated  that  these  gifts  should  be  in  lien  of  her  dower  "  or  any  other  claim  she 
may  baye  against  my  estate."  ffeld,  (1)  that  the  relation  of  the  testator  to  his 
wife  was  that  of  a  trustee ;  (2)  that  the  statute  of  limitations  did  not  run  against 
her ;  (8)  that  the  liability  was  not  discharged  by  her  general  statements  as  to 
the  motiye  of  the  transaction,  or  as  to  her  haying  released  her  husband  from 
liability;  (4)  that  the  testamentary  g^fts,  haying  been  accepted  by  her,  the 
chum  was  thereby  satisfied. 

Isacui  B.  Wilson  and  C.  A.  SkiUmcm^  for  complainant. 
t/l  F.  Rusling  and  B.  Chummere^  for  defendants. 

Bird,  V.  C.  Mrs.  Rusling,  the  complainant,  is  the  widow 
of  Qershom  Busling,  who  died  in  1881,  leaving  a  last  will,  in 
which  the  defendants  were  named  as  executors.  Mrs.  Eusling 
brings  this  suit  to  recover  $1,000,  and  the  interest  thereon, 
which  $1,000  she  alleges  she  gave  to  her  husband  in  May,  1863, 
to  invest  for  her. 

I  will  set  forth  the  principal  facts.  The  testator  married 
Mrs.  Rusling  in  1861.    About  the  first  of  May,  1863,  Mrs. 
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Rufiling  receiyed  $1,000  as  her  own  separate  estate ;  this  she 
gave  to  her  husband  to  invest  for  her  and  to  pay  her  the  inter- 
est. I  think  he  paid  her  the  interest  for  the  first  year,  after 
he  accepted  the  trust  which  was  thereby  created.  On  De- 
cember 5th,  1863,  before  the  expiration  of  the  first  year  after 
he  received  the  $1,000,  Mr.  Busling  made  his  will.  In  this 
will  he  directed  that  all  his  debts  should  be  paid;  gave  to 
his  wife  $120  yearly,  so  long  as  she  remained  his  widow ; 
gave  her,  also,  the  sam  of  $1,000  in  cash,  using  this  lan- 
guage: 

''  The  same  being  the  amount  of  certain  moneys  which  I 
received  from  her  of  her  separate  estate  after  my  marriage 
with  her,  and  which  said  sum  I  direct  to  be  paid  to  her  by  my 
executors  within  one  year  from  the  time  of  my  death,  with 
interest  thereon  from  the  time  of  my  death.  And  I  further 
direct  that  all  the  household  goods  and  furniture,  silver-ware, 
and  personal  property  of  every  description,  which  she  had  of 
her  own  separate  property  at  and  after  her  marriage  with  me, 
be  given  to  and  taken  by  her  as  her  own  property." 

On  September  23d,  1865,  Mr.  Busling  made  and  published 
another  will,  differing  in  the  particulars  above  named  in  no 
material  respect  except  that  he  made  the  $120,  $180. 

It  is  a  fact  that  some  of  the  children  of  Mr.  Busling  by  a 
former  wife  were  greatly  displeased  with  Mrs.  Busling's  pres- 
ence in  the  household  without  sharing  any  of  the  burdens 
thereof  out  of  her  separate  estate.  From  time  to  time  they 
expressed  their  displeasure  to  her,  but  when,  does  not  appear 
to  any  degree  of  certainty.  It  is  insisted  that  in  view  of  this 
dissatisfaction,  Mrs.  Busling  gave  this  $1,000  to  her  husband, 
and  thereby,  to  that  extent,  contributed  to  the  daily  recurring 
wants.  It  will  not  be  amiss  to  note  that  if  she  made  any  sach 
donation,  and  Mr.  Busling  so  regarded  it,  it  must  have  been 
after  September  23d,  1865,  the  date  of  the  last  will  named ; 
for  it  will  be  seen  that  in  that  will  he  directed  the  $1,000  to 
be  paid  to  her,  with  interest. 

On  January  8th,  1873,  Mr.  Busling  executed  another  will, 
directing  all  his  just  debts  to  be  paid;  giving  to  his  wife 
$2,000,  with  interest  from  the  time  of  his  death,  to  be  paid  to 
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her  in  one  year  thereafter ;  directing  his  executors  to  pay  to 
her,  annually,  from  the  time  of  his  death,  a  sum  equal  to  the 
interest  of  $3,000,  and  to  invest  a  sum  sufficient  for  that  pur- 
pose ;  making  the  same  direction,  as  in  the  former  wills,  with 
respect  to  her  personal  property,  and  declaring  the  said  gifts 
to  be  in  lieu  of  her  right  of  dower ;  after  which  he  made  dis- 
position of  all  the  balance  of  his  estate. 

On  October  4th,  1873,  Mr.  Busling  executed  another  will, 
in  all  material  respects,  so  far  as  it  affected  Mrs.  Eusling,  like 
the  one  last  referred  to,  except,  in  giving  her  the  interest  of 
$3,000,  he  gave  her  the  interest  of  $4,000,  and  directed  that 
such  gifts  be  in  lieu  of  "  her  right  of  dower  or  any  other  claim 
that  she  might  have  against  my  [his]  estate." 

During  the  year  in  which  these  last  two  wills  were  made 
Mrs.  Busling  built  herself  a  cottage  at  Ocean  Grove,  and  for 
that  purpose  borrowed  about  $900  of  her  husband,  which, 
shortly  thereafter,  she  paid  back  to  him.  This  was  done  with- 
out any  claim  on  her  part  of  $1,000,  which  she  gave  to  him 
to  invest  in  1863,  and  without  any  accounting  between  them 
therefor. 

On  December  10th,  1874,  Mr.  Rusling  made  another  will, 
directing  his  just  debts  to  be  paid,  saying,  ^'if  any  I  have ; '' 
giving  to  Mrs.  Busling  the  $2,000,  as  in  the  two  former  wills 
last  mentioned,  and  the  interest  of  $4,000  during  her  natural 
h'fe  if  she  should  so  long  remain  his  widow,  making  the  same 
directions  as  to  her  personal  property,  and  declaring  that  such 
gifts  should  be  in  lieu  of  dower  or  any  other  claim  against  his 
estate,  and  disposing  of  all  the  balance  of  his  estate. 

The  last  wiU  in  the  series,  and  which  was  admitted  to  pro- 
bate, is  dated  January  4th,  1875,  after  which  time  Mr.  Bus- 
ling  lived  about  six  years.  In  this  will  he  directed  '^  that  all 
of  my  just  debts,  if  any  I  have,"  should  be  paid.  He  gave 
to  his  wife  $2,000,  and  directed  it  should  be  paid  to  her 
with  interest  from  his  death,  in  one  year  thereafter;  gave 
to  her  the  interest  of  $4,000,  to  be  paid  to  her  annually,  dur- 
ing her  life,  if  she  so  long  remained  his  widow,  directing  that 
all  her  goods,  silver-ware  and  personal  property  of  every  de- 
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scription  shonld  be  taken  by  her  as  her  own  separate  property, 
and  adding : 

'^  And  it  is  my  will,  and  I  do  hereby  direct,  that  the  said 
bequests  in  favor  of  my  said  wife  shall  be  in  lien  and  in  bar  of 
her  right  of  dower,  or  any  other  claim  that  she  may  have 
against  my  estate." 

About  the  time  of  making  these  last  wills,  and  before,  Mr. 
Busling  said  that  his  wife  had  brought  him  $1,000,  and  that 
he  had  invested  it  for  her;  that  he  had  paid  her  one  year's 
interest,  and  that  he  wanted  her  to  have  it  after  his  death. 

After  the  making  of  these  wills,  and  after  Mr.  Busling  had 
said  that  he  had  this  $1,000  from  his  wife,  she  said  that  she 
had  given  Mr.  Busling  $1,000,  and  when  the  witness  to  whom 
she  made  the  statement  was  asked  if  she  gave  any  reason  for 
so  doing  Mrs.  Busling  replied,  that  it  was  '^  to  have  peace  in 
the  family;"  that  ^'she  had  unpleasant  times  with  them, 
«  .  .  because  she  didn't  bring  anything  in  the  family,  and 
she  gave  him  $1,000  to  make  peace,  and  afterwards,"  she  said, 
'^  there  was  peace,  they  were  satisfied."  One  witness  says  that 
Mrs.  Busling  told  this  to  her  frequently.  Another  witness 
says  that  about  the  same  time  Mrs.  Busling  told  her  that  she 
had  given  Mr.  Busling  $1,000,  and  that  he  had  never  given 
her  a  cent  of  interest.  In  1876  or  1877  Mrs.  Busling  told  an- 
other witness  that  she  had  given  her  husband  $1,000  in  1863 
*'  to  pacify  him  and  his  children,"  saying,  '^  there  existed  a 
little  unpleasantness  in  the  family,  .  .  .  they  had  an  idea 
that  she  ought  to  have  brought  something  into  the  family  as 
his  other  wives  had  done,  and  that  in  order  to  pacify  them 
she  gave  him  this  $1,000."  While  it  is  true  that  Mrs.  !^usling 
either  denies  making  these  statements,  or  says  she  does  not  re- 
member them,  all  rules  applicable  in  such  cases  require  me  to 
regard  these  alleged  statements  as  established  facts,  the  decided 
preponderance  of  testimony  being  against  her. 

From  these  facts  the  first  question  is — What  relation  was 
Mr.  Busling  in  to  Mrs.  Busling,  with  respect  to  her  separate 
estate,  at  any  time  during  their  married  lives  ?  One  of  his 
wills  shows  that  he  accepted  from  her  the  $1,000,  and  by  the 
same  will  gave  it  back  to  her  with  interest  from  the  time  of 
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his  death.  This  will  bears  date  December  5th,  1863,  about 
six  months  after  he  received  the  money.  This  clause  was  re- 
tained in  the  next  will,  dated  September  23d,  1865.  These 
UDmistakable  declarations,  with  the  other  undisputed  facts, 
establish  the  relation  of  principal  and  agent,  or  what  I  think 
more  clearly  expresses  the  truth,  of  cestui  que  trust  and 
trustee. 

But  it  may  be  said  that  the  gift  of  $1,000  in  1865,  with  in- 
terest irom  the  death  of  the  testator,  will  not  satisfy  the  de- 
mands of  a  trust  of  $1,000,  created  two  years  or  more  before. 
Truly  not ;  but  it  does  not  fail,  any  the  less,  to  establish  the 
relation  of  the  parties.  And,  speaking  with  reference  to  this 
natural  and  logical  criticism,  I  remark  that  the  will  is  to  be 
read  as  a  whole  ;  and  so  reading  it,  it  is  seen  that  while  the 
$1,000  stands  as  before,  the  annuity,  which  in  the  first  will 
was  $120,  is  in  the  second  increased  to  $180. 

I  conclude,  therefore,  that  the  relation  of  cest/ui  que  trust 
and  trustee  was  established.  The  next  question  is — Was  the 
obligation  created  by  that  relation  discharged  by  the  trustee 
in  his  lifetime,  except  as  provided  in  his  last  will ;  or,  if  not 
discharged  by  him,  was  it  released  by  Mrs.  Busling }  It  is  im- 
portant to  observe  that  the  trustee  was  the  husband  of  the 
cestui  que  trust.  This  being  the  case,  nothing  short  of  clear 
and  satisfactory  proof  will  convince  the  court  that  the  obli- 
gation has  either  been  discharged  or  forgiven.  I  feel  it  my 
duty  to  say  that  ordinary  expressions,  importing  a  gift,  or 
satisfaction,  or  discharge,  provoked  or  called  forth  by  dis- 
satisfied members  of  the  household,  are  wholly  insufficient 
to  justify  the  court  in  pronouncing  judgment  in  favor  of  the 
tmstee. 

The  fact  that  about  ten. years  after  the  advance  of  $1,000 
to  Mr.  Rusling,  Mrs.  Eusling  borrowed  of  him  about  $900,  to 
use  in  building  herself  a  cottage,  and  soon  thereafter  paid  it 
back  to  him,  is,  in  the  law,  of  much  more  significance.  Ordi- 
narily, under  such  circumstances,  the  creditor  would  require 
the  debtor  to  account  for  the  money  already  due,  with  interest, 
rather  than  become  himself  the  debtor  by  borrowing.  But, 
as  stated  above,  it  cannot  be  forgotten  that  Mrs.  Rusling  was 
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the  wife,  and  however  greatly  the  law  has  extended  to  her  the 
privilege  of  asserting  and  maintaining  her  own  rights  in  her 
separate  estate,  nothing  is  more  certain  or  better  known  than 
that  in  multitudes  of  instances  the  married  woman  confides 
and  trusts  the  management  of  her  affairs  absolutely  to  the 
husband.  With  this  view  of  the  case  before  me,  I  cannot 
conclude  that  the  obligation  resting  upon  Mr.  Rusling  as 
trustee  was,  by  that  transaction  of  borrowing  and  repaying, 
discharged. 

During  the  progress  of  the  cause,  it  was  insisted  that  the 
statute  of  limitations  was  a  bar.  If  I  am  right  in  my  con- 
clusions, this  view  cannot  prevail,  since  it  has  been  declared 
many  times  that  the  statute  is  not  a  bar  to  trusts  of  this 
character.  Besides  this  view,  it  may  safely  be  said  that  Mr. 
Rusling  not  only  stood  in  the  relation  of  trustee,  but  also  that 
of  bailee}  for  he  took  this  money  to  hold  or  to  invest  for  Mrs. 
Rusling,  and  to  pay  her  the  interest ;  it  not  appearing  that  any 
stipulation  was  made  as  to  the  length  of  time  he  should  hold 
it.  Nor  does  it  appear  that  she  ever  made  demand  for  the 
money.  I  cannot  conclude,  therefore,  that  the  statute  has  any 
application  to  this  case.  (See  BoughUm  v.  jF'Unty  74  N.  Y. 
476,  481,  482.) 

I  am  brought  nov^  to  the  declarations  of  Mrs.  Rusling,  made 
long  after  she  placed  the  money  in  the  hands  of  Mr.  Rusling, 
made  five  or  six  years  after  she  borrowed  the  $900  of  him, 
which  she  repaid  without  requiring  him  to  account  for  the 
$1,000  and  nine  or  ten  years'  interest  then  due  thereon,  and 
made  three  or  four  years  after  the  execution  of  the  last  will  of 
Mr.  Rusling.  Mrs.  Rusling  is  a  most  highly  respectable  lady, 
and  in  every  way  worthy  of  credit ;  but  it  is  difficult,  accord- 
ing to  the  ordinary  rules  applicable  to  such  cases,  to  disbelieve 
the  other  witnesses,  and  for  the  court  to  say  that  two,  who  ap- 
pear to  be  truthful  and  to  be  disinterested,  are  less  worthy  of 
credit  than  one,  who  is  much  more  advanced  in  years,  and 
whose  recollection  would  be  much  more  likely  to  be  infiuenced 
or  clouded  by  her  interest.  I  must,  therefore,  conclude  that 
Mrs.  Rusling  said  that  she  had  given  the  $1,000  to  her  husband 
for  the  sake  of  peace. 
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In  80  deciding,  I  do  not  forget  that  one  of  the  witnesses 
prodneed  by  the  defendants  said  that  Mrs.  RasKng  told  her 
that  she  had  given  Mr.  Ensling  $1,000  to  pnt  ont  at  interest 
for  her.  Bat  it  cannot  be  overlooked,  as  stated  above,  that 
two  other  witnesses  very  distinctly  stated  that  Mrs.  Bnsling 
told  them  repeatedly  that  she  had  given  Mr.  Rnsling  the  $1,000 
for  the  sake  of  peace. 

Bat  whether,  as  between  hasband  and  wife,  this  ooght  to 
be  regarded  as  safficient  to  discharge  the  hasband  from  his 
trast,  nnder  the  circamstances,  is  not  clear  to  my  mind,  nor 
will  I  now  panse  to  determine  it,  because  of  another  view  of 
the  case,  which  mast  necessarily  be  considered.  Mr.  Busling 
not  only  recognized  this  claim  in  his  first  will,  but,  as  I  nnder- 
stand  the  testimony,  distinctly  did  so  to  two  of  the  witnesses 
between  the  years  1870  and  1876.  And,  in  my  judgment,  al- 
though he  did  not  name  this  particular  sum,  he  recognized 
some  claim  of  Mrs.  Bnsling  against  him,  in  his  three  last  wills 
— one  made  in  October,  1873,  one  in  December,  1874,  and  the 
one  which  was  proved  in  January,  1875 — in  each  of  which  he 
directed  that  the  bequests  in  favor  of  his  wife  should  be  in  lieu 
of,  and  in  bar  of  her  right  of  dower,  or  any  other  claim  that 
she  might  have  against  his  estate.  The  bequests  referred  to 
were  the  $2,000,  payable  one  year  after  his  death,  with  inter- 
est, and  the  interest  on  $4,000,  payable  during  her  lifetime. 
The  testator  declares  these  to  be  in  Heu  of  dower,  which  all 
understand  to  have  a  certain  definite  meaning  and  application, 
and  also  in  lieu  of  any  other  claim,  which  certainly  must  be 
understood  as  referring  to  something  in  the  mind  of  the  testa- 
tor besides  dower.  It  was  aimed  at  an  object.  It  was  not  an 
idle,  careless,  meaningless  expression,  interjected  at  random. 
The  court  cannot  disregard  it.  If  it  be  possible,  every  word 
and  phrase  must  be  assigned  to  some  purpose.  And  the  fact 
appearing  that  Mrs.  Busling  once  had  this  just  claim,  and  there 
being  no  certain  proof  that  it  was  ever  satisfied  or  extinguished, 
the  expression  in  the  will  "or  any  other  claim,"  wiU  be  applied 
to  it ;  the  court  will  say  that  the  testator  thereby  intended  to 
recognize  this  claim.  I  cannot  escape  the  conclusion  that  some 
indebtedness  must  have  existed  and  been  recognized  by  the 
Vol.  v.— 17 
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testator,  which  awakened  in  his  mind  and  called  forth  this  ex- 
pression, just  as  certainly  so  as  her  right  of  dower  prompted 
him  to  expressly  provide  and  guard  against  her  making  daim 
therefor  and  also  taking  the  legacies. 

But  the  question  remains,  Did  Mr.  Busling  intend,  by  the 
gifts  made,  to  discharge  this  claim }  Both  as  to  the  general 
rule  of  law  in  such  cases,  and  the  exceptions  thereto,  there  is 
no  controversy.  The  general  rule  is  stated  to  be  that  a  legacy 
will  be  presumed  to  be  in  satisfaction  of  a  demand  against  the 
testator.  Circumstances  may  arise,  or  facts  may  appear  on  the 
face  of  the  will,  showing  a  different  intention.  The  intention 
of  the  testator  is  to  govern.  (  Van  Jiiper  v.  Van  Riper^  1  Gr. 
Ch.  1,  3,  and  cases  there  cited.)  A  devise  of  land  cannot  be 
taken  in  satisfaction  of  a  debt.  If  the  testator  declares  that  all 
his  debts  and  legacies  shall  be  paid,  it  is  regarded  as  sufSdent 
to  overcome  the  presumption  that  he  intended  a  legacy  to  be 
in  satisfaction  of  a  debt  due  from  him.  The  presumption  is 
likewise  overcome,  if  the  amount  of  the  legacy  be  less  than  the 
debt,  or,  if  the  debt  be  unliquidated,  or  the  legacy  be  not  given 
to  the  creditor,  but  to  a  third  person.  (See  Van  Riper  v.  Van 
Riper^s  Exra.^i  supra  ;  Reynolds  v.  Robinson^  82  N.  Y.  103 ; 
Roughion  v.  Flint,  74  N.  Y.  476  ;  Chancey's  Case,  1  P.  Wms. 
408 ;  and  note  at  the  end  of  the  case  found  in  13  Eng.  Ch. 
118.)  In  PhUlips  V.  McCombs  (53  N.  Y.  494)  it  was  said 
^'  the  debt  being  due  and  the  legacy  being  payable  two  years 
after  the  testator^s  death,  no  legal  presumption  arises,  upon  the 
face  of  the  will,  that  the  legacy  was  intended  as  a  payment  of 
the  debt."  Now,  what  appears  upon  the  face  of  this  will  to 
guide  me  in  this  matter  ?  The  testator  does  not  say  that  aU 
of  "  my  just  debts  and  legacies  shall  be  paid,"  but  says,  '^all 
my  just  debts,  if  any  I  have."  The  $2,000  given  was  payable 
in  one  year  after  the  testator's  death.  These  expressions,  and 
the  one  above  quoted  declaring  that  the  bequest  and  the  an- 
nuity should  be  in  lieu  and  in  bar  of  dower  or  any  other  daim, 
are  the  only  expressions  which  can  aid  me  in  ascertaining  the 
intention  of  the  testator,  under  the  rules  above  presented.  The 
$2,000  given  was  considerably  in  excess  of  the  amount  of  prin- 
cipal and  interest  due  at  the  date  of  the  will,  and  also  at  the 
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death  of  the  testator,  from  which  time  the  legacy  drew  interest, 
because  of  which  it  became  impossible  for  the  debt  and  interest 
to  be  eqaal  to  the  legacy.  This,  I  think,  takes  the  case  out  of 
the  rule  laid  down  in  Phillips  v.  McCombs  (suprti).  And  it 
seems  to  me  that  the  direction  that  the  beqnests  in  favor  of  his 
wife  shall  be  in  lien  of  dower  or  any  other  claim,  takes  it  out 
of  the  rule  established,  in  many  of  the  cases,  that  where  the 
testator  directs  that  all  of  his  debts  shall  be  paid,  the  presump- 
tion is  that  it  was  not  his  intention  that  a  legacy  should  be  in 
satisfaction  of  a  debt,  and  gives  to  the  defendants  in  this  case 
the  benefit  of  the  general  rule.  It  seems  to  me  it  would  not 
have  been  stronger  if  the  testator  had  said  that  the  bequests 
made  to  her  were  intended  to  ^*  be  in  payment  and  discharge 
of  any  and  every  debt,  claim  or  demand  that  she  now  has 
against  me."  It  will  strike  the  mind  of  every  one  that  this 
case  is  not  within  the  exception  to  the  general  rule  which  pro- 
vides that  when  the  testator  says  that  his  debts  and  legacies 
shall  be  paid,  for,  in  this  case,  he  only  directs  that  his  debts  be 
paid,  if  any  he  have.  {Edmtmde  v.  Law^  3  K.  &  J.  318,  321 ; 
Lead.  Oas.  Eq.  777.)  In  this  work  I  have  found  a  more  com- 
plete and  useftil  analysis  of  the  whole  subject  than  elsewhere. 
(See  Id.  pp.  774,  &c.,  820,  &c.) 

I  condnde  that  the  testator  was  indebted  to  Mrs.  Busling 
at  the  time  of  making  his  last  will,  and  that  by  his  bequest 
therein  of  $2,000  he  intended  to  satisfy  and  discharge  such  in- 
debtedneea.  And  the  creditor,  Mrs.  Eusling,  having  accepted 
such  bequest,  she  was  not  justified  in  filing  her  bill  to  enforce 
her  claim.  The  bill  must  therefore  be  dismissed,  with  costs. 
I  will  so  advise. 
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In  thb  Mattbb  of  Kebnoohan. 

[104  New  York.  618.] 

Life  estates  and  rescainders. — Stock  dividends  and  cash 

DIVIDENDS. 

Where  a  testator  left  to  his  executors  certain  shares  of  stock  in  trust,  "  toreoeire 
the  rents,  interest,  and  income/'  and  to  apply  the  net  amounts  thereof  to  the 
use  of  his  widow  during  her  life,  with  remainder  oyer  to  designated  benefi- 
ciaries, a  dividend  declared  upon  this  stock  on  April  14,  and  made  payable  May 
2,  the  testator  haying  died  April  80,  was  held  to  be  principal  and  not  income, 
and  therefore  to  belong  to  the  remaindermen  and  not  to  the  tenant  for  life. 

The  lile-teDant  is  entitled  to  the  dividends  declared  after  the  testator's  death, 
although  made  from  net  earnings  accumulated  before  that  event 

The  option  g^ven  to  the  stockholders  to  take  at  par  certain  new  issues  of  stock 
or  bonds  does  not  belong  to  the  life-tenant,  but  must  euTire  to  the  benefit  of 
the  remaindermen. 

Cross  appeals  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  afSrming  a  decree  of  the  surrogate  of 
the  County  of  New  Tork.  The  facts  are  stated  in  the 
opinion. 

M.  W.  Divine^  for  appellant,  citing  Woodruff^a  EgtaUy  1 
Tucker,  58 ;  Clarkaon  v.  Clarhaon^  18  Barb.  646 ;  Simpson  v. 
Moore^  30  Id.  637;  Ooldamith  v.  Swift,  25  Hun,  201;  Eiggs 
V.  Cragg,  26  Id.  103 ;  s.  c,  89  N.  Y.  487 ;  HyaU  v.  AUm,  56 
Id.  553 ;  Jonea  v.  T.  H.  dkc.  R.  R.  Co.,  57  Id.  186 ;  Glapp  v, 
AsUrr,  2  Edw.  Ch.  240 ;  Cogswdl  v.  GogsweU,  2  Edw.  Ch.  231, 
240 ;  Scovd  v.  Rosevdt,  5  Redf.  121 ;  SprouU  v.  Bouche,  L.  B. 
29  Ch.  Div.  653 ;  Bwrclay  v.  Wainewright,  14  Ves.  67 ;  Price 
V.  Anderson,  15  Simons,  473 ;  Preston  v.  MdviUe,  16  Id.  163 ; 
Bates  V.  McKLvdey,  31  Beav.  280 ;  Clme  v.  Clim,  Kay,  600 ; 
Johnson  V.  Johnson,  15  Jur.  714 ;  Murray  v.  Glasse,  17  Id. 
816 ;  Phimhe  v.  Nield,  6  Id.  (N.  S.)  529 ;  Wa^e  v.  McCa/n- 
dish,  10  Leigh,  595  ;  Read  v.  Head,  6  Allen,  174 ;  McClaren 
V.  Stainton,  3  DeG.  F.  &  J.  202 ;  Bramder  v.  Brander,  4  Ves. 
800 ;  Paris  v.  Paris,  10  Id.  184 ;  Witts  v.  Steere,  13  Id.  363 ; 
2  Perry  on  Trusts,  3d  ed.  §  644 ;  Mi/not  v.  Paine,  99  Mass. 
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108;  Daland  v.  WUliams^  101  Id.  573;  Zeland  v.  Siayden, 
102  Id.  650;  Beard  v.  JEldridge,  109  Id.  258;  Oifard  v. 
Thompson^  125  Id.  478 ;  WUibaugh'a  Appeal,  64  Pa.  St.  256  ; 
Earp^e  Appeal,  28  Id.  368;  Van  Doren  v.  OUm,  19  N.  J. 
Eq.  176 ;  Lord  v.  Brooks,  52  N.  H.  72 ;  Pierce  v.  Burroughs, 
58  Id.  302 ;  ^  ra  jBroww,  14  E.  I.  371 ;  Phelps  v.  i^.  cj&  Jf. 
Bk.,  26  Conn.  272 ;  YaU  v.  FaiZ,  49  Id.  52 ;  Brmley  v.  <?r<w, 
50  Id.  75 ;  Brmda^e  v.  Brundage,  65  Barb.  397 ;  Ora/nger 
y.  Bassett,  98  Mass.  462  ;  Perry  on  l^ustees,  87,  §  545 ;  Athms 
V.  AU>ree,  12  Allen,  359 ;  Oray  v.  PorUand  Bk.,  3  Mass.  864 ; 
In  re  Hophm's  Trusts,  L.  K.  18  Eq.  Cas.  696 ;  1  Phillips  on 
Ev.,  402,  chap.  8,  §  10 ;  Code  Civ.  Pro.,  §  2736 ;  Betts  v.  Betts, 
4  Abb.  N.  C.  437;  In  re  Vanness,  1  Tucker,  180;  Eager  v. 
R(^>erts,  2  Eedf .  247 ;  In  re  Pike,  Id.  255. 

J.  Frederic  Kernocham,,  for  respondents,  citing  Boardman 
Y.LS.cSs  M.  S.  R.  Co.,  84  N.  Y.  178 ;  HyaU  v.  Allen,  56  N. 
Y.  553 ;  HiUY.  Nevoichawanick  Co.,  8  Hnn, 459 ;  71 N.  Y.  593 ; 
Minot  V.  Paine,  99  Mass.  108 ;  Daland  v.  Williams,  101  Id. 
571 ;  Lekmd  v.  Hayden,  102  Id.  542 ;  iSfeorrf  v.  EldHdge, 
109  Id.  258;  (J^orrf  v.  Thomas,  115  Id.  478;  Sproule  v. 
-Boi^A^,  29  Eng.  L.  K  Oh.  Div.  635 ;  1  Phillips  on  Ev.,  chap. 
5,  §  4,  pp.  100, 101 ;  Shear  v.  Van  Dyke,  10  Hun,  528;  Gillespie 
V.  Brooks,  2  Kedf.  349 ;  Wood  v.  Tunnicliffe,  74  N.  Y.  38. 

F2Biaw  Jay,  for  respondents,  citing  ^ya^^  v.  Allen,  56 
N.  Y.  553 ;  Hill  v.  Nemchxjmanick  Co.,  8  Hun,  459 ;  affirmed, 
71  N.  Y.  593 ;  Goldsmith  v.  aSwi^^A,  25  Hun,  201 ;  Atkins  v. 
AWree,  94  Mass.  359 ;  Boa/rdmam,  v.  Z.  -S.  cfe  M.  S.  R.  R.  Co., 
84  K  Y.  157;  J/o**'^  Appeal,  83  Penn.  St.  364;  Minot  v. 
Paine,  supra;  Brinley  v.  Grou,  50  Conn.  66 ;  Conn.  v.  JizoA- 
«(m,  1  Johns.  Ch.  13 ;  Toung  v.  BiU,  67  N.  Y.  162 ;  Acker- 
man  y.  Emott,  4  Barb.  626 ;  Lansing  y.  Landing,  45  Id.  182 ; 
^mi^  y.  Vdie,  60  N.  Y.  106 ;  Secor  y.  &7i^w,  5  Redf .  570 ;  In 
re  Oera/rd,  1  Dem.  244. 

Edward  8.  Dakin,  for  respondents,  citing  Young  y.  HiU, 
67  N.  Y.  162 ;  Stale  of  Conn.  y.  Jackson,  1  John.  Ch.  13  ;  Se- 
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c<yr  V.  &n<w,  6  Redf.  570;  In  re  Oerard,  1  Dem.  244;  EiU 
V.  N&unohawanick  Co.y  8  Hnn,  469  j  71  N.  Y.  693 ;  Spraule  v. 
Bouchey  62  L.  T.  N.  S.  366;  Minot  v.  Painey  supra;  DaHand 
V.  WHUams,  101  Maas.  571 ;  ZeZonrf  v.  Hwydm,  102  Id.  542 ; 
BrinUy  v.  (?r<m,  50  Conn.  66 ;  Van  Doren  v.  Alden^  19  N. 
J.  Eq.  117;  Atkins  v.  Albreey  12  Allen,  859. 

Danfobth,  J.  This  is  an  appeal  from  a  judgment  of  the 
Supreme  Conrt,  affirming  a  decree  of  the  surrogate  of  the 
connty  of  New  York,  on  a  jndicial  settlement  of  the  account 
of  the  executors  of  John  R  Marshall,  deceased.  The  account 
was  objected  to  by  several  of  the  parties  interested^  and  with 
the  objections,  sent  to  a  referee  to  hear  and  determine.  Upon 
the  coming  in  of  bis  report,  it  was  in  substance  confirmed  by 
the  surrogate,  and  upon  appeal  to  the  General  Term,  his  de- 
cision was  affirmed.  All  parties  claim  under  the  will  of  Mr. 
Marshall,  and  the  principal  questions  now  raised  concern  the 
rights  of  the  donee  for  life  and  the  remaindermen,  and  depend 
for  an  answer  upon  the  true  construction  of  that  provision  of 
the  will  which  empowers  the  executors  ^^  to  receive  the  rents, 
interest,  and  income  "  of  so  much  of  the  estate  as  was  given 
to  them  in  trust,  to  apply  the  net  amounts  of  such  rents  or 
income  to  the  use  of  the  widow  of  the  testator  during  her  life, 
and  after  her  death  to  divide  the  remaining  estate  among  his 
surviving  daughters  and  the  issue,  if  any,  of  such  as  may  have 
died. 

Among  the  items  of  personal  property  left  by  the  testator 
was  one  of  5,000  shares  of  the  capital  stock  of  the  Panama 
Railroad  Company.  This  was  inventoried  by  the  executors 
at  $100  per  share,  as  its  par  value,  and  $275  as  its  market 
value,  and  $1,375,000  as  its  assessed  value.  On  the  14th  of 
April,  1881,  a  dividend  of  $25,000  (No.  90)  was  declared  upon 
this  stock,  payable  May  2, 1881.  The  testator  died  during  the 
night  of  April  20,  at  ten  minutes  past  eleven  o'clock.  The 
executors  treated  this  dividend  as  principal,  and  charged  them- 
selves with  it  in  these  words:  ^'Panama  dividend  declared 
April  14,  1881,  books  closed  for  transfer  April  20,  1881,  2  p. 
M.,  and  payable  May  2,  1881."    Mrs.  Marshall,  the  widow  and 
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executrix  of  the  testator,  objected  to  this  in  both  characters, 
alleging  ^'that  no  snch  amoant  as  the  said  sum  of  $25,000 
formed  any  part  of  the  estate  of  John  B.  Marshall  at  the  time 
of  bis  death,  and  that  said  statement  and  item,  and  said 
amount  of  $25,000,  should  be  stricken  from  said  inventory 
and  from  said  account,"  and  added  to  the  items  of  income, 
and  as  such  received  by  the  executors. 

The  decision  of  the  surrogate  was  against  her  contention, 
and,  we  think,  properly.  As  soon  as  the  profits  on  shares  of 
stock  are  ascertained  and  declared,  they  cease  to  be  the  prop- 
erty of  the  company,  and  the  owner  of  the  shares  becomes 
entitled  to  the  dividend.  It  at  once  forms  part  of  his  estate. 
The  fact  that  they  are  made  payable  at  a  future  time  is  imma- 
terial. The  dividend  to  which  the  life-tenant  may  be  entitled 
as  income,  can  only  be  that  which  the  company  declares  after 
that  relation  is  acquired.  In  this  case  the  dividend  represented 
profits,  or  income,  but  had  become  a  debt  before  the  will  took 
effect.    Mrs.  Marshall  was  entitled  to  income  merely. 

In  Cogswell  v.  Cogmell  (2  Edwds.  Ch.  231),  cited  by  the 
appellant,  the  testator  directed  that  his  wife  be  permitted  "  to 
take  the  interest  or  dividends  "  on  certain  stock,  and  the  ques- 
tion submitted  was  ^'  as  to  the  time  from  which  she  would  be 
entitled  to  dividends,"  and  the  Vice-Chancellor  said  from  the 
death  of  the  testator;  *'that  is  to  say,"  he  adds,  "the  divi- 
dends which  may  accrue,  or  be  declared,  or  become  payable  at 
any  time  after "  that  event.  The  terms  of  the  will  and  the 
question  were  unlike  those  before  us.  The  will  in  one  case 
gives  income  or  profits,  in  the  other  dividends,  that  is  the 
share  of  income  or  profits  already  ascertained  and  declared. 
The  first  gives  that  to  which  the  testator  had  no  legal  title. 
The  other  might  include  that  of  which  he  became  the  legal 
owner  on  the  day  when  the  dividend  was  declared,  although 
it  remained  unpaid.  {Hyatt  v.  AUen^  56  N.  Y.  558 ;  HiU  v, 
Newicha/wanich  Co.,  8  Hun,  459,  affirmed  in  71  N.  Y.  593.) 

Second,  It  is  stated  in  the  account  that  the  5,000  shares  of 
Panama  railroad  stock  were  sold  to  the  Panama  Canal  Com- 
pany for  $265.74f  per  share,  making  $1,328,714.32.  The  life- 
tenant  objected  to  the  account  in  this  respect,  alleging  that  in 
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fact  the  stock  was  sold  at  $250  per  share  only,  and  not 
$265.74f ,  as  in  the  account  stated.  The  facts,  so  far  as  they 
are  deemed  material  in  presenting  this  question,  and  as  fonnd 
by  the  referee,  show  that  prior  to  the  death  of  the  testator, 
the  Panama  Bailroad  Company  had  not  only  earned  and  paid 
dividends,  but  had  accumulated  securities,  money,  and  other 
assets  from  earnings  over  and  above  expenses  and  dividends, 
and  on  the  10th  of  June,  1881,  had  on  hand  $1,102,000  as  a 
sinking  fund  for  the  redemption  of  outstanding  obligations. 
On  the  day  last  named  an  agreement  was  entered  into  between 
certain  stockholders  of  the  railroad  company  and  the  IJniverBal 
Inter-Oceanic  Canal  AsBociation  for  the  sale  of  their  stock  to 
the  canal  association  for  $250  for  each  share,  and  also  provid- 
ing that  the  canal  company  should  have  the  sinking  fund,  but 
that  the  stockholders  should  be  paid  by  the  canal  company  a 
sum  equal  to  a  ratable  proportion  of  the  $1,102,000  sinking 
fund  above-named,  which  was  equivalent  to  $15.74  per  share 
of  the  capital  stock.  This  makes  the  sum  of  $78,714.34,  and 
in  the  account  of  the  executors  is  merged  in  the  price  at  which 
the  stock  was  sold  the  canal  company  and  credited  to  princi- 
paL  This  disposition  was  sustained  by  the  referee  and  surro- 
gate, the  life-tenant  excepting  thereto  and  claiming  it  should 
have  been  carried  to  income.  We  think  the  exception  cannot 
stand.  The  money  was  not  paid  as  a  dividend,  nor  was  it  dis- 
tributed among  stockholders,  but  only  to  such  as  sold  their 
shares  to  the  new  company — ^the  canal  association.  Indeed,  as 
stockholder,  no  one  received  any  part  of  it.  It  was  paid  as  a 
price  to  the  seller.  The  Panama  Railroad  Company  was  not 
dissolved,  and  its  stockholders  who  did  not  sell  have  continued 
to  receive  dividends,  and  the  canal  company  which  purchased 
the  shares  once  owned  by  the  testator  have  received  in  like 
manner  dividends  on  the  shares  so  purchased.  Had  the  shares 
been  retained  by  the  executors,  the  money  in  question  would 
not  have  been  received  by  them.  It  is  true  that  the  sale  in 
effect  carried  with  it  the  interest  which  each  shareholder,  as  a 
member  of  the  company,  had  in  the  sinking  f nnd«  so  that  the 
new  shareholder  was  substituted  for  the  old.  The  fund  was 
the  accumulation  of  profits,  and  may  properly  be  regarded  as 
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part  of  the  capital  of  the  company.  Bat  it  still  remained 
pledged  for  the  bonds,  for  the  payment  of  which  it  was  creat- 
ed, and  its  possible  valae  only  enhanced  the  value  of  the 
shares.  The  price  paid  for  the  shares,  although  increased 
by  this  prospective  advantage,  belonged  altogether  to  the 
remaindermen,  and  was  properly  carried  to  principal  and  not 
income. 

Third.  It  was  also  provided  in  the  same  agreement  of  June 
tenth,  that  all  earnings  of  the  railroad  company  to  and  includ- 
ing June,  1881,  and  all  moneys  and  other  effects  not  by^that 
agreement  to  be  left  with  the  railroad  company,  should  be 
transferred  by  the  railroad  company  to  a  trustee  "for  the 
benefit  of  all  the  existing  stockholders,"  and  belong  to,  and 
be  divided  among  the  shareholders  "  who  are  such  at  the  time 
of  the  declaration  of  such  dividend  "  or  transfer  of  the  railroad 
company. 

This  was  not  carried  out,  but  before  June  thirtieth,  the 
assets  so  referred  to  were  sold  and  transferred  by  the  railroad 
company  to  a  syndicate  for  the  sum  of  $1,698,200,  and  this 
was  paid  to  the  railroad  company  June  30, 1881.  It  amounted 
to  $24.26  on  each  share  of  the  capital  stock  of  the  railroad 
company,  and  on  the  same  day  the  railroad  company,  on  the 
report  of  its  treasurer  that  the  amount  of  funds  on  hand 
^^  subject  to  distribution,  was  sufficient  to  authorize  a  dividend 
of  $24.26  upon  each  share  of  the  capital  stock  of  the  com- 
pany," adopted  the  following  resolution  : 

^^Hesolvedy  That  a  dividend  of  twenty-four  dollars  and 
twenty-six  cents  ($24.26)  on  each  share  of  the  capital  stock  of 
this  company  be,  and  the  same  is,  hereby  declared,  payable  on 
and  after  Monday,  the  first  day  of  August  next,  to  the  stock- 
holders of  record,  or  their  legal  representatives.  That  the 
books  of  transfer  be  closed  on  tlie  afternoon  of  the  thirtieth 
instant,  and  be  reopened  on  the  morning  of  the  2d  of  August, 
1881.''  This  dividend  was  numbered  "  91 "  in  regular  order, 
and  was  payable  and  paid  at  the  time  the  usaal  quarterly  divi- 
dends were  paid.  It  appeared  also  that  the  assets  which 
formed  the  consideration  of  the  payment  by  the  syndicate, 
were  accumulated  net  earnings,  represented  by  cash  or  securi- 
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ties  calling  for  cash.  The  executors  credited  to  income  the 
above  amount  of  $24.26  per  share,  making  $121,300.  It  was 
objected,  in  behalf  of  the  remaindermen,  that  the  credit  to 
income  was  wrong,  and  that  the  sum  of  $121,300  should  have 
gone  into  the  principal  of  the  estate.  The  referee  finds  and 
reports  that  of  this  sum  only  $22,442.85  should  be  regarded 
as  income  belonging  to  the  life-tenant,  and  the  residue, 
$98,857.15,  should  be  regarded  as  a  portion  of  the  corpus  of 
the  estate.  To  so  much  of  this  finding  as  apportions  any  part 
to  principal,  exception  was  taken  in  behalf  of  the  life-tenant. 
The  referee  made  the  apportionment  in  question  by  ascer- 
taining how  much  was  earned  before  and  how  much  after  the 
death  of  the  testator,  and  so  doing  applied  a  rule  which  may 
be  founded  on  general  equity,  viz. :  that  when  a  fund  is  given 
for  life  to  one  beneficiary,  and  remainder  over,  the  first  shall 
have  its  earnings  after  his  life-tenancy  begins,  and  the  remain- 
derman the  balance.  I  find  nothing  in  the  will  which  indi- 
cates that  the  testator  intended  any  such  investigation  or  divi- 
sion, or  that  any  other  than  the  ordinary  rule,  which  gives 
cash  dividends  declared  from  accumulated  earnings  or  profits 
to  the  life-tenant,  should  be  applied.  The  direction  to  his 
executors  is  to  receive  the  rents,  interest,  and  income  of  his 
estate,  and  apply  the  net  amount  of  such  rents  or  other  income 
(with  certain  exceptions  not  now  material)  to  the  use  of  his 
wife.  From  the  shares  in  question  no  income  could  accrue, 
no  profits  arise  to  the  holder  until  ascertained  and  declared 
by  the  company  and  allotted  to  the  shareholder,  and  that  act 
should  be  deemed  to  have  been  in  the  mind  of  the  testator, 
and  not  the  earnings  or  profits  as  ascertained  by  a  third  per- 
son, or  a  court  upon  an  investigation  of  the  business  and 
affairs  of  the  company,  either  upon  an  inspection  of  their 
books  or  otherwise.  This  was  held  in  Clapp  v.  Astor  (2 
Edwds.  Ch.  379),  in  construing  a  contract  relating  to  "  net 
profits  or  dividends,"  and  by  this  court  in  HyaU  v.  AJJLen  (56 
N.  Y.  553) ;  the  principle  stated  was  said  to  be  founded  in 
good  sense  and  applied  in  construing  an  agreement  made 
August  11,  1871,  which  provided  that  "all  profits  and  divi- 
dends of  and  upon  "  certain  "  stock,"  up  to  the  1st  of  Janu- 
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ary,  1872,  should  be  paid  to  defendant.  No  dividends  were 
declared,  or  distribution  of  profits  made  prior  to  that  time, 
but  in  April,  1872,  a  dividend  of  $15  per  share  was  declared 
and  was  received  by  defendant.  Plaintiff  sued  to  recover  it, 
and  a  referee  found  that  $250  of  this  dividend  was  earned 
between  August  11, 1871,  and  July  1,  1872,  and  gave  judg- 
ment for  that  amount.  This  court  reversed  the  judgment, 
saying  there  were  profits  earned  by  the  corporation  up  to 
January  1,  1872,  but  they  were  not  the  profits  of  the  stock- 
holders in  any  legitimate  sense.  "There  were  no  profits 
accruing  to  the  stockholders  until  they  were  set  apart  by  the 
corporation  for  their  use."  The  same  principle  is  to  be 
applied  in  determining  the  relative  rights  of  a  tenant  for  life 
and  a  remainderman.  Payments  in  respect  of  profits  accruing 
and  properly  divisible  as  such  are  income,  and  belong  to  the 
tenant  for  life,  if  the  sum  payable  is  ascertained  and  declared 
after  the  testator's  death. 

In  In  re  HopTMa  Trust  (L.  E.  18  Eq.  696),  a  holder  of 
shares  bequeathed  his  personal  estate  to  trustees,  in  trust,  to 
permit  his  wife  to  receive  the  dividends,  interest,  and  income 
thereof  for  her  life,  remainder  over.  He  died  in  December, 
1870.  In  January,  1873,  an  extraordinary  dividend  was 
declared  on  part  of  the  shares  for  five  years  previously,  and 
in  July,  1873,  a  special  dividend  was  declared  on  others  for 
the  half  year  previous.  It  was  held  that  the  life-tenant  was 
entitled  to  both;  that  although  the  company  might  have 
capitalized  the  earnings,  they,  by  resolution,  treated  the  money 
as  dividend  and  not  capital,  and  their  decision  was  conclusive. 
The  same  effect  was  given  to  the  determination  of  the  com- 
pany in  characterizing  its  earnings  in  BoHotCb  Trust  (L.  R. 
5  Eq.  238,  245);  and  the  rule  is  a  reasonable  and  proper  one, 
which  limits  the  right  of  a  stockholder  to  profits  by  the  action 
of  the  managers  of  a  corporation  or  company.  It  is  their  sole 
and  exclusive  duty  to  divide  profits  and  declare  dividends 
whenever,  in  their  judgment,  the  condition  of  the  affairs  of 
the  corporation  renders  it  expedient,  and  it  would  lead  to 
great  embarrassment  and  confusion  if  a  court  should  under- 
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take  to  interfere  with  their  discretion  so  long  as  they  do  not 
go  beyond  the  scope  of  their  powers  and  authority. 

In  this  case  no  portion  of  the  earnings  which  entered  into 
the  dividend  had  been  capitalized  by  the  company,  a^dy  there- 
fore, the  inquiry  when  the  profits  were  earned,  out  of  which 
it  was  to  be  paid,  was  immaterial.  It  is  not  claimed  that  the 
declaration  of  the  dividend,  as  dividend  from  profits,  was 
tdira  vireSj  and  whenever  earned  they  were  not  profits  until 
the  directors  so  declared.  In  Hyatt  v.  AUen  {supra)^  it  was 
thought  by  the  learned  judge,  who  spoke  for  the  court,  that 
'^  a  gift  of  the  profits  and  dividends  of  stock  for  life  would 
not  be  held  to  carry  dividends  declared  after  the  death  of  the 
beneficiary,  although  made  from  profits  accrued  during  lus 
life,"  making  the  act  of  the  company  conclusive,  and  giviog 
the  earnings  to  the  time  of  the  declaration  of  the  dividend. 
Sproule  v.  Bouche  (L.  K.  29  Ch.  Div.  635,  653)  sustains  this 
view.  ^'The  general  principle  applicable  to  these  inquiries 
may,  in  our  opinion,"  say  the  court  in  that  case,  *^  be  thus 
stated :  When  a  testator  or  settlor  directs  or  permits  the  sub- 
ject of  his  disposition  to  remain  as  shares  or  stock  in  a  com- 
pany, which  has  the  power  either  of  distributing  its  profits  as 
dividend,  or  of  converting  them  into  capital,  and  the  company 
validly  exercises  this  power,  such  exercise  of  its  power  is  bind- 
ing on  all  persons  interested  under  him  (the  testator  or  settlor) 
in  the  shares,  and  consequently  what  is  paid  by  the  company 
as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid  by  the 
company  to  the  shareholder  as  capital,  or  appropriated  as  an 
increase  of  the  capital  stock  in  the  concern,  enures  to  the 
benefit  of  all  who  are  interested  in  the  capital.  In  a  word, 
what  the  company  says  is  income  shall  be  income,  and  what  it 
says  is  capital  shall  be  capital."  I  think,  therefore,  the  ezeca- 
tors  properly  carried  the  whole  of  this  dividend  (91)  to  in- 
come, that  the  referee  and  surrogate  erred  in  making  an 
apportionment,  and,  therefore,  that  the  exception  of  the  life- 
tenant  shouTd  prevail. 

Fourth.  The  executors  classed  as  income  certain  options  or 
privileges  given  by  various  companies  in  1881,  to  subscribe  for 
stocks  and  bonds,  in  all  of  the  value  of  $44,478.     This  wafi 
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objected  to  bj  the  remaiDdermen,  and  the  objection  BUBtained 
by  the  referee  and  Burrogate. 

The  privilege  or  option  was  to  Babscribe  for,  and  take  at 
par  one  or  more  bonds  or  shares  of  stock  for  a  certain  number 
of  shares  of  stock  already  held  by  the  estate.  The  right  to 
subscribe  belonged  to  the  trast  estate,  and  accrued  upon  con- 
dition the  estate  chose  to  pay  for  or  purchase  the  bonds  or 
Btock.  If  the  option  was  accepted,  the  purchase  operated  to 
increase  the  capital  or  change  its  manner  of  investment,  and 
if  not  accepted,  the  life-tenant  could  neither  complain  of  the 
choice  of  the  trustees,  nor  in  any  way  control  their  discretion. 
We  think  its  value  did  not  belong  to  her,  and  that  the  deci- 
sions of  the  referee  and  surrogate  in  regard  thereto  were  cor- 
rect. 

Fifth,  The  guardian  of  Marie  Marshall  (a  person  of  un- 
sound mind),  and  the  guardians  for  Eernochan  (an  infant) 
also  appeal  against,  first,  allowance  of  compound  interest  on 
moneys  found  due  to  Mrs.  Marshall  from  the  testator ;  second, 
commissions  to  Mrs.  Marshall.  First.  Both  referee  and  sur- 
rogate were  against  the  objectors  as  to  the  first.  As  to  the 
second,  the  referee  sostained  the  objection,  but  the  surrogate 
overruled  it,  and  allowed  $15,000  to  Mrs.  Marshall  as  commis- 
sions. As  to  the  first,  the  testator  had  the  principal  moneys 
in  hand  for  the  purpose  of  investment  and  reinvestment,  but 
mingled  them  with  his  own  funds.  It  was  not  improper, 
therefore,  under  the  circumstances  of  this  case,  to  charge  him 
with  interest  upon  interest,  as  if  received  in  the  usual  manner, 
for  lie  forebore  investment  and  used  the  moneys  for  his  own 
convenience. 

As  to  commissions :  The  referee  found  that  Mrs.  Marshall 
"  duly  qualified  as  executrix  of  the  last  will  and  testament  of 
John  R.  Marshall,  deceased,  on  the  8th  day  of  October,  1881, 
and  has  been  at  all  times  since  that  date  ready  and  willing  to 
take  part,  and  has  taken  part  in  the  management  of  the 
estate." 

The  objection  raised  in  behalf  of  the  remaindermen  hangs 
upon  the  request  of  the  testator  contained  in  the  will,  in  these 
words :  "  It  is  also  my  request  that  all  persons  herein  named 
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as  executors  will  consent  to  act  as  such  executors  and  trustees, 
and  that  each  executor  and  trustee,  other  than  my  wife,  do 
also  receive  and  take  the  full  rate  of  commissious  provided  by 
law  for  each  executor,  intending  thus  to  provide  suitable  com- 
pensation for  their  services  in  and  attention  to  the  duties  here- 
in devolved  upon  them."  We  think  the  intention  of  the 
testator  was  to  exclude  his  wife  from  compensation.  Sab- 
stantiall J  the  whole  income  of  the  estate,  the  result  of  the 
management  of  the  executors,  of  whom  she  was  one,  is  given 
to  her,  and  it  cannot  be  supposed  that  he  intended  she  should 
also  be  paid  for  caring  for  it. 

The  decree  of  the  surrogate  and  judgment  of  the  Supreme 
Court  should  be  modified  according  to  the  above  opinion,  and, 
as  so  modified,  afSrmed  without  costs  in  this  court  to  either 
party. 

KuGEB,  Ch.  J.,  Bapallo  and  FmoH,  JJ.,  concur ;  Earl,  J., 
concurs  except  as  to  allowance  of  compound  interest,  and  as 
to  that  item  he  dissents;  Andrews,  J.,  dissents  as  to  the 
$24.26  a  share  on  the  ground  that  it  was  in  substance  a  clos- 
ing out  of  the  sale  of  the  stock  and  a  distribution  of  capital. 

Judgment  in  accordance  with  opinion. 


Life  Estates  and  Remainders  in  Siiares  of  Stoek.— An  ordinaiy  or 
regular  cash  dividend,  declared  during  the  oontinuanoe  of  the  life  estate, 
belongs  to  the  life-tenant.  It  is  income  and  DOt  capital.  Upon  this 
que8tion  the  cases  are  uniform:  Barclay  v.  Wainewright,  14  Ves.  66; 
Olive  V.  Olive,  Kay,  600;  Norris  v.  Harrison,  2  Madd.  268;  Preston  v. 
Melville,  16  Sim.  163;  Ouming  v.  Boswell,  2  Jar.  (N.  S.)  1005;  Murray  v. 
Glasse,  17  Jur.  816;  Ware  v.  McOandiah,  11  Leigh  (Ya.),  595. 

As  to  such  dividends,  it  is  not  material  when  they  were  earned.  If 
they  were  declared  during  the  continuance  of  the  particular  estate,  they 
go  to  the  life-tenant.  De  Gendre  v.  Kent,  L.  R.  4  Eq.  283 ;  Browne  v. 
OoUins,  L.  R.  12  £q.  586;  Locke  v.  Yenables,  27  Beav.  598;  Oogswell  v. 
Oogswell,  2  £dw.  Ohan.  281 ;  Price  v.  Anderson,  15  Sim.  473;  Barclay  v. 
Wainewright,  14  Ves.  66;  Witt  v.  Steere,  13  Ves.  268;  Abercrombie  v. 
Riddle,  3  Md.  Ohan.  320;  Wright  v.  Tuckett,  1  John.  &HenL  266;  Rich- 
ardson V.  Richardson,  73  Me.  570;  b.  c,  4  Am.  Prob.  Rep.  852;  Farley 
T.  Hydes,  42  L.  J.  Oban.  626;  Bates  v.  MacEinley,  31  Beav.  280;  Jones 
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Y.  Ogle,  L.  R  8  Oban.  192;  Goldsmith  v.  Swift,  25  Hun,  201;  Johnson 
V.  Bridgewater  Manfg.  Co.,  14  Gray,  274;  Jermain  v.  Lake  Shore,  Sec. 
R.R.  Co.,  91  N.  Y.  488;  Gifford  y.  Thompson,  115  Ma&s.  478;  Ellis  v. 
Proprietors,  Ac,  2  Pick.  248. 

The  English  Bole. — In  England  the  conrts  distinguish  between  ordi- 
nary or  regular,  and  extraordinary  or  extra  dividends,  the  former  going 
to  the  life-tenant  and  the  latter  to  the  remainderman.  Witt  v.  Steere,  18 
Yes.  868;  Norris  y.  Harrison,  2  Madd.  268;  Hooper  y.  Rossiter,  McClel- 
and,  527;  Bates  y.  MacEinley,  81  Beay.  280;  Paris  y.  Paris,  10  Yes.  185 
(by  Chan.  Eldon);  Brander  y.  Brander,  4  Yes.  800;  Barclay  y.  Waine- 
wright,  14  Yes.  66 ;  Price  y.  Anderson,  15  Sim.  478 ;  Irving  v.  Houstoun, 
4  Paton's  H.  of  L.  Cas.  521 ;  In  re  Barton's  Trust,  L.  R  5  Eq.  288;  Clay- 
ton  V.  Gresham,  10  Yes.  288;  Gill  v.  Burley,  22  Beav.  619;  Straker  v. 
Wilson,  L.  R  6  Chan.  508 ;  Plnmbe  v.  Neild,  6  Jur.  (N.  S.)  629 ;  Johnson 
v.  Johnson,  15  Jur.  714;  In  re  Hopkins'  Trust,  L.  R  18  Eq.  696;  Sproule 
v.  Bouche,  L.  R  29  Chan.  Div.  685  (reversed  in  the  House  of  Lords ;  see  2 
Ry.  &  Corp.  L.  J.  69) :  Locke  v.  Yenables,  27  Beav.  598 ;  Scholefield  v. 
Redfem,  82  L.  J.  Chan.  627. 

The  '<  Bale  in  Minot's  Case."— In  Massachusetts  a  rule  upon  this  sub- 
ject, which  is  known  as  the  rule  in  Minot's  case,  prevails.  It  is  thus  for- 
mulated in  the  opinion  of  the  Supreme  Judicial  Court  in  the  leading  case : 
*'  A  simple  rule  is  to  regard  cash  dividends,  however  large,  as  income, 
and  stock  dividends,  however  made,  as  capital."  Minot  v.  Paine,  99 
Mass.  101.  The  later  cases  are  to  the  same  effect:  Daland  v.  Williams, 
101  Mass.  571 ;  Leland  v.  Hayden,  102  Id.  542 ;  Heard  v.  Eldridge,  109 
Id.  258;  Rand  v.  HubbeU,  115  Id.  461 ;  Gifford  v.  Thompson,  115  Id.  478; 
Hemenway  v.  Hemenway,  184  Id.  446;  s.  c,  8  Am.  Prob.  Rep.  429,  and 
the  note  486 ;  New  England  Trust  Co.  v.  Eaton,  140  Mass.  582;  s.  c,  4 
Am.  Prob.  Rep.  868. 

See  also  the  following  earlier  cases  which  seem  to  have  led  up  to  the 
rule  •  Harvard  College  v.  Amory,  9  Pick.  446 ;  Balch  v.  Hallet,  10  Gray, 
402 ;  Atkins  v.  Albree,  94  Mass.  859.  Cf.  Reed  v.  Heard,  6  Allen,  174 ; 
Lovell  v.  Minot,  20  Pick.  116 ;  Parsons  v.  Winslow,  16  Mass.  361 ;  Bow- 
ker  v.  Pierce,  180  Id.  262;  Dodd  v.  Winship,  188  Id.  859;  Wright  v. 
White,  186  Id.  470. 

The  Massachusetts  rule  is  followed  in  Rhode  Island.  Parker  v.  Mason, 
8  R.  L  427;  Busbee  v.  Freeman,  11  Id.  149;  Petition  of  Brown,  14  Id. 
871,  and,  somewhat  tentatively,  in  the  District  of  Columbia;  Gibbons  v. 
Mahon,  4  Mack.  180.    But  the  opinion  in  this  case  is  confused. 

It  was  also  incorporated  into  the  civil  code  of  Georgia,  and  is  the 
rule  in  that  State.  Code  of  Georgia,  §  2256  ;  Millen  v.  Guerrard,  67  Ga. 
284. 

This  rule  has  in  general  found  little  favor.    It  has  been  savagely  criti- 
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cised  in  many  jurisdictionfi,  and   it  is  sobmitted   upon  the  aonndeBt 
grounds.    See  8  Am.  Prob.  Rep.  486,  n. 

The  General  Ameriean  Bole.— This  rule,  says  Mr.  Cook  in  his  work 
on  *^  Stock  and  Stockholders,''  §  SM>  '*  proceeds  upon  the  theory  that 
the  court,  in  disposing  of  stock  or  property  dividends,  as  between  life- 
tenant  and  remainderman,  may  properly  inquire  as  to  the  time  when  the 
fund  out  of  which  the  extraordinary  dividend  is  to  be  paid  was  earned 
or  accumulated.  If  it  is  found  to  have  accrued  or  been  earned  before  the 
life  estate  arose,  it  is  held  to  be  principal  and  to  belong  to  the  cotpw  of 
the  estate,  and  not  to  go  to  the  life-tenant,  without  reference  to  the  time 
when  it  is  declared  or  made  payable.  In  this  way  it  enures  to  the  bene- 
fit of  the  remainderman's  estate.  But  when  it  is  found  that  the  fund  out 
of  which  the  dividend  is  paid  accrued  or  was  earned,  not  before  but  after 
the  life  estate  arose,  then  it  is  held  that  the  dividend  is  income,  and  be- 
longs to  the  tenant  for  life." 

The  rule  was  first  announced  in  Pennsylvania,  and  hence  is  sometimes 
called  the  Pennsylvania  rule.  Earp's  Appeal,  28  Penn.  St.  868 ;  Wilt- 
bank's  Appeal,  64  Id.  256;  Moss's  Appeal,  88  Id.  264;  Biddle*s  Appeal, 
09  Id.  278 ;  a.  o.,  8  Am.  Prob.  Rep.  442;  Vinton's  Appeal,  09  Id.  484 ;  s. 
c,  8  Am.  Prob.  Rep.  281 ;  In  re  Thompson's  Estate,  11  Week.  Notes  Cas. 
482.  See  also  Robert's  Appeal,  92  Penn.  St.  407;  Thomson's  Appeal,  89 
Id.  86. 

This  is  also  the  rule  in  New  Jersey.  Van  Doren  v.  Olden,  19  N.  J. 
£q.  176 ;  Ashurst  v.  Field's  Adm'r,  26  Id.  1. 

New  Hampshire.  Lord  v.  Brooks,  52  N.  H.  72 ;  Wheeler  v.  Perry,  18 
Id.  807.  Cf.  Pierce  v.  Burroughs,  58  Id.  808. 

Aud  Maine.  Richardson  v.  Richardson,  75  Me.  570;  s.  c,  4  Am. 
Prob.  Rep.  852. 


OUTOALT  VS.  OUTOALT. 

[42  New  Jersey  Equity,  500.] 


CONSTBUCTION  OF  A  BBSIDUABY  CLAUSE. — QlFT  TO  ISSUE. 

Under  a  testamentary  direction  that  after  the  death  of  the  testator's  wife  the 
residue  of  his  estate  "  shall  be  divided  among  my  several  children,  share  and 
share  alike ;  and  in  the  event  of  any  of  my  said  children  dying  before  my  said 
wife,  and  leaving  issue  them  surviving,  then  such  issue  shall  be  entitled  to  isd 
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reMive  their  parent's  share,  the  same  as  said  parent  would  receive,  were  he  or 
she  then  living,"  the  children  of  a  son  who  died  in  testator's  lifetime,  and  he- 
fore  the  making  of  the  will,  and  before  the  death  of  the  widow,  were  held  en- 
titled to  their  father's  share. 

Bill  for  cooBtruction  of  will.  - 

Woodhridge  Sf/rovig  <&  SanSy  for  complainant. 

The  Chanobllor.  The  bill  is  filed  for  a  constmction  of 
the  residaary  claase  of  the  will  of  Jacob  H.  Oatcalt,  deceased. 
The  clause  is  as  follows  : 

"I  do  further  order  and  direct  that  after  the  decease  of  my 
said  wife,  Mary,  all  her  jast  debts  and  f aneral  expenses  shall 
be  first  paid  oat  of  my  remaining  estate,  and  the  residue  there- 
of shall  be  divided  among  my  several  children,  share  and  share 
alike ;  and  in  the  event  of  any  of  my  said  children  dying 
before  my  said  wife  and  leaving  issue  them  surviving,  then 
each  issue  shall  be  entitled  to  and  receive  their  parent's  share, 
the  same  as  said  parent  would  receive  were  he  or  she  then 
living." 

The  testator  left  five  children.  He  had  also  two  grand- 
children— the  children  of  a  son  who  died  in  the  testator's  life- 
time, and  before  the  making  of  the  will.  His  widow  (whom 
he  appointed  sole  executrix)  is  dead,  and  this  suit  is  brought 
by  his  administrators  de  bonis  nan  cum  testamento  cmneooo. 
The  question  is  whether  those  grandchildren  are  entitled  to 
share  in  the  distribution  of  the  residae  under  the  residuary 
clause  of  the  will.  The  direction  is  to  divide  among  the  testa- 
tor's several  children,  and  in  the  event  of  any  of  his  '^  said 
children  "  dying  before  his  wife,  and  leaving  issue  snrviving, 
the  issue  are  to  take  the  share  which  the  parent  would  have 
taken  if  living  at  the  widow's  death.  There  is  no  evidence  in 
the  will  that  the  testator  intended  to  exclude  the  children  of 
his  deceased  son.  The  gift  is,  indeed,  to  the  testator's  several 
children,  and  is  followed  by  the  provision  that,  ^^  in  the  event 
of  any  of  his  '  said '  children  dying  before  his  wife,  leaving 
issue,  such  issue  shall  take  in  the  parent's  stead."  But  this 
gift  to  his  children  and  to  the  issue  of  his  '^  said "  children 
Vol.  v.— 18 
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does  not  exdnde  the  children  of  the  deceased  sod.  By  the 
language  which  he  used,  the  testator  intended  to  make  a  gift 
to  his  children  who  should  snryiv-e  his  wife,  and  to  the  iesne 
{per  stirpes)  of  any  that  should  be  dead  at  the  time  of  her  de- 
cease. The  children  of  the  deceased  son  are  within  the  terms 
of  the  will.  Their  father  died  before  the  widow.  By  the  ex- 
pression, ^'  my  several  children,"  the  testator  referred  to  all 
his  children,  living  and  dead,  as  a  class.  By  the  word  ^^  sev- 
eral "  he  probably  meant  "  all."  It  may  be  added  that  it  is 
reasonable  to  presume  that  if  he  had  intended  to  exdade 
the  issue  of  his  deceased  son  he  would  have  said  so  plainly. 
Such  gifts  have  frequently  been  construed  as  admitting  the 
issue  of  a  person  who  died  in  the  testator's  lifetime  to  a  par- 
ticipation in  the  gift.  In  Potter's  Trusty  (L.  R.)  8  Eq.  62 
(Y.  C.  Matins,  1869),  the  testator  bequeathed  his  residuary  es- 
tate and  effects  to  trustees  to  pay  the  income  to  certain  per- 
sons for  their  lives;  and,  subject  thereto,  bequeathed  one- 
fourth  of  his  estate  and  effects  to  his  nephews  and  nieces,  the 
children  of  hiB  late  sister,  Mary  Lamb,  in  equal  shares  and 
proportions,  as  tenants  in  common,  and  not  as  joint  tenants, 
and  added : 

^^  And  in  case  of  the  death  of  any  of  my  said  nephews  and 
nieces,  leaving  issue,  then  I  direct  that  such  issue  shall  take 
the  share  that  his,  her  or  their  deceased  parents  would  have 
taken,  if  living." 

It  was  held  that  the  children  of  nephews  and  nieces  who 
died  before  the  date  of  the  will,  and  of  a  nephew  who  died 
after  the  date  of  the  will,  but  before  the  testator,  took,  by  sub- 
stitution, the  shares  which  their  respective  parents  would  have 
taken,  if  living  at  the  testator's  death.  In  Adams  v.  Adams 
(L.  R.  14  Eq.  246  [1872]),  a  provision  that  should  any  of  the 
brothers  or  sisters  of  the  testator  die  leaving  issue  during  the 
lifetime  of  his  sister,  Susan  Adams  (to  whom  he  gave  all  hie 
property  for  life,  with  remainder  to  his  other  brothers  and  sis- 
ters equally),  the  share  that  would  have  been  theirs  should  be 
equally  divided  among  their  children,  was  held  by  the  same 
judge  to  permit  the  children  of  a  brother,  who  died  fifteen 
years  before  the  testator,  to  take  a  share  of  the  estate.    In 
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Cort  V.  Wiikder  (1  Collyer,  321),  the  gift  was  to  a  class  (cousins 
german)  living  at  the  testator's  death,  with  provision  that  in 
the  event  of  the  death  of  any  of  them  before  their  respective 
shares  should  become  due  or  payable,  leaving  lawful  issue,  to 
such  issue,  it  was  held  that  the  issue  of  a  cousin,  who  died  in 
the  testator's  lifetime,  was  entitled  to  take  the  prospective 
share  of  the  parent  In  ChapmoffCB  Will  (32  Beav.  382),  where 
there  was  a  beqnest  of  a  legacy  to  such  of  certain  persons  (the 
testator's  nephews  and  nieces,  children  of  his  late  sister,  and 
others  whom  he  specified)  as  should  be  living  at  his  death, 
equally,  with  provision  that  in  case  any  of  them  should  die  in 
his  lifetime,  leaving  any  child  or  children  who  should  be  living 
at  his  decease,  and  who  should  then  have  attained  or  should 
live  to  attain  the  age  of  twenty-one  years,  such  child  or  chil- 
dren should  stand  in  their  parent's  place,  and  be  entitled  to  the 
same  share  or  shares  and  interest  as  the  deceased  parents 
would  have  been  entitled  to  if  living  at  the  time  of  the  testa- 
tor's death — ^it  was  held  (by  Sir  John  Bomilly,  M.  R)  that  the 
child  of  a  niece  who  had  died  prior  to  the  date  of  the  will  was 
entitled  to  participate  in  the  legacy  ;  that  the  words,  ^'  shall 
die  in  my  lifetime,"  were  not  to  be  construed  as  signifying 
death  in  the  testator's  lifetime  after  the  making  of  the  will, 
but  death  before  the  testator's  decease,  whether  happening  be- 
fore or  after  the  making  of  the  will ;  that  is,  they  were  held 
to  be  equivalent  to  the  expression,  ^^  shall  be  dead  at  the  time 
of  my  death." 

In  SOiLeifB  Trmis  (L.  R  5  Ch.  Div.  494),  where  the  gift 
was  in  trust  for  '^  all  and  every  the  children  of  Bobert  Fuller, 
or  their  issue,  in  equal  shares,"  it  was  held  (by  Sir  George 
Jessel,  M.  R)  that  the  issue  of  four  deceased  children  who 
were  dead  at  the  date  of  the  will  were  entitled  to  shares  as 
issue  of  their  deceased  ancestors.  In  Long  v.  Zdbar  (8  Pa.  St. 
229)  the  testator  having  given  legacies  of  nearly  equal  value 
to  his  children  and  the  children  of  his  deceased  children,  di- 
rected a  sale  of  his  real  estate  after  the  death  of  his  widow, 
and  that  the  residue  of  his  estate,  after  paying  legacies,  should 
be  equally  divided  among  his  children  who  should  be  living  at 
the  time  of  such  distribution,  and  that  in  case  any  of  them 
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should  be  deceased,  their  heirs  should  receive  in  equal  parts 
such  share  as  their  parents  would  be  entitled  to  receive  if  liv- 
ing. It  was  held  (upon  the  whole  will,  however),  that  the 
issue  of  a  child  who  died  before  the  date  of  the  will  were  enti- 
tled to  participate  in  the  residue  with  the  children  who  sur- 
vived the  period  for  distribution.  In  Mwifs  Appeal  (41  Pa. 
St.  512),  a  testator  by  his  will  bequeathed  the  residue  of  his 
estate  to  his  grandchildren,  the  children  of  his  two  daughters, 
to  be  paid  to  them  share  and  share  alike,  as  they  should  re- 
spectively arrive  at  the  age  of  twenty*one  years,  and  provided 
as  follows : 

^'  In  the  event  of  the  death  of  any  one  of  the  said  grand- 
children before  he  or  she  shall  arrive  at  the  age  of  twenty-one 
years,  then  and  in  that  case  I  order  and  direct  my  executors  to 
pay  the  share  of  him  or  her  so  dying  to  the  mother  of  the 
child,  if  living." 

It  was  held  that  the  mother  of  a  grandchild  who  had  died 
in  the  testator's  lifetime  was  entitled  to  an  equal  share  with 
the  other  grandchildren.  In  PoUer^a  Trusty  and  Adams  v. 
AdamSy  Yice-Chancellor  Malins,  criticising  Christapherwn  v. 
NayloT  (1  Meriv.  320),  places  the  decision  upon  a  principle 
which  he  lays  down  as  that  which  he  thinks  would  put  the 
law  upon  the  subject  on  the  most  rational  footing,  viz.: 
Wherever  there  is  a  gift  to  a  class,  with  a  gift  by  substitution 
to  the  issue  or  children  of  those  who  shall  die,  the  children 
take  what  their  parents  would  have  taken  if  living  at  the  te6- 
tator^s  death,  without  regard  to  the  question  whether  the 
parents  died  before  or  after  the  date  of  the  will,  unless  a  con- 
trary intention  is  shown.  But,  in  both  those  cases,  no  new 
rule  was  necessary,  for  there  was  an  independent  gift  to  the 
issue.  It  IB  laid  down  by  Mr.  Theobald  that  if  the  original 
gift  is  to  a  class,  with  a  direction  that  the  issue  of  any  dying 
in  the  testator's  lifetime  or  before  the  period  of  distribution, 
shall  take  the  share  their  parents  would  have  been  entitled 
to  if  then  living,  the  issue  of  those  dead,  at  the  date  of  the 
will,  will  be  admitted,  as  the  direction  amounts  to  an  inde- 
pendent gift — the  word  ^' share"  being  satisfied  by  a  stirpi- 
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tal  distribution.    (Theob.  Wills,  348.    See,  also.  Hawk.  Wills, 
249.) 

In  the  case  under  consideration,  the  gift  to  the  issue  is  an 
independent  gift.  There  will  be  a  decree  advising  the  admin- 
istrators that  the  children  of  Henry  Outcalt,  deceased,  are  en- 
titled to  that  share  of  the  residue  to  which  he  would  have  been 
entitled  had  he  survived  the  widow. 


Terry  vs.  Smith. 

[42  New  Jersey  Equity,  604.] 


GoNBTBUOnON    OF  A   BESmUABY  CLAUSE. — TbUST  FOB  THE   EXE- 
CUTION OF  A  WILL. 

A  testatrix,  after  directing  the  payment  of  her  debts  and  fhneral  expenBes,  gave 
to  one  of  her  danghters  the  interest  of  one  equal  undiyided  sixth  part  of  all 
her  estate  for  life,  with  remainder  over,  and  made  the  same  bequest  to  com- 
plainant She  then  gave  two  pecuniary  legacies,  and  then  gave  all  the  rest  of 
her  estate  to  her  executor  "  in  trust  for  tJiie  execution  of  her  will,"  and  gave 
to  another  daughter  the  income  of  such  residue  for  life,  with  remainder  over. 
The  personal  estate  is  $700,  the  real,  |42,000,  and  the  debts  about  $14,000 : 
Eeld,  (1)  that  oomplainant's  share,  although  evidently  given  in  trust,  is  not 
snbject  to  the  trust  of  the  residue,  and  consists  of  one-sixth  of  the  whole  estate, 
after  the  payments  of  the  debts  and  expenses,  for  which  the  court  may  appoint 
a  trustee ;  (S)  that  if  the  real  estate  can  be  equitably  divided,  complainant's 
share  thereof  may  be  set  off  for  her  benefit,  and  she  may  enjoy  it  as  a  tenant 
for  life,  but,  if  not  thus  partible,  there  must  be  a  conversion. 

If  the  language  is  not  doubtful,  the  mere  fact  that  the  reasons  assigned  by  the 
testatrix  for  discriminating  in  the  g^fts  to  certain  legatees  are  fidse  in  fact, 
cannot  control  the  construction  of  her  will,  although  such  construction  may 
ful  to  effectuate  her  purpose. 

Bill  for  partition.    On  final  hearing  on  pleadings. 

Hawhma  cfe  Durand^  for  complainant. 

8.  Patterson  and  O.  C.  Beekman^  for  defendants. 
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The  Chakoellob.  The  complainant  seeks  partition  of  the 
land  of  her  late  mother,  Harriet  E.  Manning,  deceased,  and  an 
account  of  the  rents  and  profits  thereof  coming  to  her,  and  an 
account  of  the  personal  estate  of  her  mother,  and  a  decree  that 
her  share  thereof  be  invested  for  her  benefit.  She  daims, 
nnder  the  will  of  her  mother,  a  life  interest  in  one-sixth  of  the 
whole  estate.  By  the  will  the  testatrix,  after  directing  pay- 
ment of  her  debts  and  funeral  expenses  by  her  executor  and 
trustee  therein  named,  gave  and  bequeathed  to  her  daughter, 
Frances  M.  G.  Wilson,  *'  the  interest  of  the  one  equal  undi- 
vided one-sixth  part  or  portion  "  of  her  whole  estate,  during 
Mrs.  Wilson's  natural  life,  and  directed  that  upon  the  death  of 
Mrs.  Wilson  "the  said  interest  and  principal  thereof"  be  paid 
absolutely  to  Georgiana  Sweet,  a  granddaughter  of  the  testa- 
trix. She  then  gave  and  bequeathed  to  her  daughter,  the 
complainant,  ^'  the  interest  of  the  one  equal  undivided  one- 
sixth  interest,  part  or  portion  "  of  the  whole  estate  during  the 
complainant's  natural  life,  and  directed  that  on  the  death  of 
the  complainant,  "  the  said  interest,  as  well  as  principal  there- 
of," be  paid  absolutely  to  the  before-mentioned  Geoigiana 
Sweet.  She  next  gave  a  legacy  of  $1,000  to  her  sister,  Mrs. 
Hendrickson  (which,  however,  she  subsequently  revoked  by  a 
codicil),  and  $5,000  absolutely  to  her  granddaughter,  Bessie 
Belle  Bateman,  daughter  of  her  daughter,  Nellie  J.  Smith,  on 
her  attaining  to  the  age  of  twenty-one  years,  and  $2,000  abso- 
lutely to  Harriet  L.  Smith,  another  daughter  of  Mrs.  Smith, 
upon  her  attaining  to  her  majority ;  and  she  then  gave  and  de- 
vised all  the  balance  and  residue  of  all  her  property,  both  real 
and  personal,  of  whatever  nature  or  kind,  and  wheresoever 
situated,  to  James  A.  Bradley,  her  executor,  "  in  trust  for 
the  execution  of  her  will,"  and  gave  to  her  daughter,  Mrs. 
Smith,  all  the  rents,  issues  and  profits  of  all  her  estate,  both 
real  and  personal,  so  to  be  held  in  trust,  and  directed  the 
executor  to  pay  over  to  her  those  rents,  issues  and  profits 
quarterly  for  and  during  her  natural  life ;  and,  upon  her 
death,  gave,  bequeathed  and  devised  all  the  remainder  and 
residue  of  her  estate,  both  real  and  personal,  to  Mrs.  Smith's 
before  mentioned   two  daughters  absolutely.     The  value  of 
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the  personal  property  was,  it  is  said,  about  $700 ;  that  of  the 
real  estate  aboat  $42,000,  and  the  debts  amounted  to  about 
$14,200. 

The  gift  to  the  complainant  is  of  the  interest  of  the  clear 
one-sixth  of  the  estate,  real  and  personal.  The  scheme  of  the 
will  is  to  give  to  her  and  Mrs.  Wilson  each  one-sixth  of  the 
entire  estate  for  life,  with  remainder  to  the  complainant's 
daughter ;  to  give  to  Mrs.  Smith's  two  daughters  $7,000,  and 
then  to  give  the  residue  of  the  estate  to  the  executor  to  paj 
debts  and  funeral  and  testamentary  expenses,  and  then  to  pay 
over  to  Mrs.  Smith,  quarterly,  the  rents,  issues  and  profits  of 
the  balance  of  the  residue,  and,  at  her  death,  to  hand  over 
such  balance  to  Mrs.  Smith's  two  daughters.  The  shares  of 
the  complainant  and  Mrs.  Wilson  are  not  subject  to  the  trust 
created  for  the  residue.  The  words,  ^^for  the  execution  of 
my  will,"  are  employed  in  the  will  to  qualify  the  trust,  but 
they  are  superfluous,  and  do  not  extend  it  over  the  shares  of 
the  complainant  and  her  sister,  Mrs.  Wilson.  The  debts  and 
the  pecuniary  legacies  of  $5,000  and  $2,000  to  Mrs.  Smith's 
daughters,  are  to  be  paid  out  of  the  residue  in  exoneration  of 
those  shares.  The  complainant  and  Mrs.  Wilson  are  each  en- 
titled to  the  interest  of  an  undivided  one-sixth  of  all  of  the 
testator's  estate,  real  and  personal,  without  any  deduction  for 
the  payment  of  debts,  or  for  the  payment  of  the  pecuniary 
legacies. 

The  trust  of  the  residue  did  not  devolve  upon  the  admin- 
istrator with  the  will  annexed.  {Brush  v.  Yaung^  4  Dutch. 
237;  Zamdng  v.  Sisters  of  St.  Francisj  8  Stew.  Eq.  892.) 

The  complainant  is  entitled  to  have  her  share  set  off  to  her 
for  her  use.  If  good  reason  be  shown  for  so  doing,  a  mixed 
trust  estate  is  partible  in  equity.  (  Wetmore  v.  Zabriskie^  2 
Stew.  Eq.  62.)  It  is  manifest,  from  the  language  of  the  be- 
quest, that  the  testatrix  contemplated  a  conversion  of  the 
share  into  money,  and  the  investment  thereof  for  the  benefit 
of  the  complainant  for  life.  The  gift  to  her  is  of  the  ^'  in- 
terest of  the  equal  undivided  one-sixth  part  or  portion"  of 
the  estate,  and  the  will  directs  that  after  her  death  the 
'^  said  interest  and  principal  thereof  "  be  '^  paid  "  to  Georgiana 
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Sweet.  And  bo,  too,  the  gift  to  Mrs.  Wilson  is  of  the  "  inter- 
est of  the  one  equal  undivided  sixth  interest,  part  or  portion  ^ 
of  the  estate  for  life,  with  a  direction  that  upon  her  death  the 
'^interest  as  well  as  the  principal  thereof"  be  ^^paid"  to 
Georgiana  Sweet.  The  testatrix,  indeed,  gives  no  express 
power  of  sale  of  the  real  estate,  and,  in  the  gift  of  the  residae 
to  Mrs.  Smith,  appears  not  to  have  contemplated  the  sale  of  the 
real  estate  therein,  for  she  gives  to  her  the  rents,  issnes  and 
profits  for  life,  and  gives,  bequeaths  and  devises  the  property, 
after  Mrs.  Smith's  death,  to  Mrs.  Smith's  daughters.  The 
difference  between  the  provision  for  the  complainant  and  Mrs. 
Wilson  and  the  provision  for  Mrs.  Smith  is  very  marked. 
The  testatrix  appoints  no  trustee  of  the  shares  of  the  com- 
plainant and  Mrs.  Wilson,  but  she  evidently  meant  to  create  a 
trust  as  to  those  shares.  In  such  case  where  such  a  trust  is 
created,  and  no  trustee  is  appointed,  the  trust  would  devolve 
upon  the  executor.  But  the  executor  has  renounced,  and  re- 
fuses to  act,  and  the  administrator  has  no  authority  to  exe- 
cute the  trust.  Under  such  circumstances  this  court  would 
appoint  a  trustee.  If  the  real  estate  can  be  partitioned 
without  prejudice  to  the  interest  of  the  owners,  the  share  of 
the  complainant  may  be  set  off,  and  she  may  enjoy  it  aa  tenant 
for  life. 

By  the  will  the  testatrix  declares  that  her  reason  for  be- 
queathing a  larger  share  of  her  estate  to  Mrs.  Smith  tiian  to 
the  complainant  and  Mrs.  Wilson  was  not  for  want  of  affec- 
tion for  the  latter,  but  because  they  were  "  amply  provided 
for  in  this  world's  goods,"  whereas  Mrs.  Smith  was  poor  and 
had  no  property  of  her  own  whatever ;  and  that  her  reason  for 
giving  more  of  her  estate  to  Mrs.  Smith's  two  daughters  than 
V)  her  other  granddaughter,  Georgiana  Sweet,  was  that  they 
were  poor  and  had  no  property  whatever,  while  Georgiana 
Sweet  had  ample  means  and  property  in  her  own  right.  It  is 
urged  on  behalf  of  Mrs.  Smith  and  her  daughters  that  under 
the  construction  which  is  above  put  upon  the  will,  the  testa- 
trix's intention  to  give  to  Mrs.  Smith  more  than  she  gave  to 
the  complainant  and  Mrs.  Wilson  will  be  frustrated.  But  this 
consideration  cannot  control  in  the  construction  of  the  will. 
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inasmnch  as  the  language  and  terms  of  the  instrament  are  not 
donbtfnL  The  fact  that  the  testatrix's  plan  of  division  of  her 
property  fails  to  effectuate  her  purpose  in  this  respect  will  not 
justify  the  conrt  in  disregarding  the  plain  provisions  of  the 
will.  If  her  design  is  defeated,  it  is  because  she  overvalued 
her  property,  or  because  it  has  fallen  in  value,  or  because  she 
contracted  debts  or  met  losses  after  the  making  of  the  will. 
Where  the  testator's  language  and  the  provisions  of  the  will 
are  plain  the  conrt  must  be  guided  by  them. 


The  following  note  is  reprinted  from  the  New  Jersey  Equity  Reports, 
Vol.  42,  by  the  permiBsion  of  Johk  H.  Stbwabt,  Esq.,  the  reporter: 

Query ^  whether  a  devise  revoked  because  the  testator  says  by  codicil 
he  is  advised  that  the  legacy  is  void  in  law,  which  is  not  so,  is  a  valid 
revocation.  Atty.-€kn.  v.  Lloyd,  1  Yes.  Sr.  82 ;  8  Atk.  661 ;  James's 
Goods,  19  L.  T.  610 ;  Dunham  v.  Averill,  45  Conn.  61,  77 ;  Armorer  v. 
Case,  9  La.  Ann.  288 ;  Skipwith  v.  Cabell,  19  Gratt.  768 ;  Arthur  v.  Ar- 
thur, 10  Barb.  9. 

After  a  devise  to  L.,  in  tail,  and  the  death  of  L.  in  testatrix's  lifetime, 
leaving  a  daughter,  E.,  of  which  testatrix  was  ignorant,  she  made  a  codi- 
cil reciting  that  L.  had  died  without  issue  and  devising  L.'s  estate  over. 
Bdd^  to  be  only  a  conditional  revocation,  and  that  E.  was  entitled.  Evans 
V.  Evans,  2  Perry  A;  D.  878 ;  10  Ad.  &  E.  228. 

A  testator,  in  1849,  gave  the  interest  of  a  fund  to  his  daughter  Char- 
lotte, by  her  maiden  name,  with  a  gift  over  of  the  fund  in  case  she  should 
marry  or  die  unmarried.  She  had  been  married  in  1828,  as  testator  knew, 
but  her  husband  had  not  been  heard  of  for  several  years  prior  to  1849. 
After  testator's  death  be  reappeared  and  on  Charlotte's  death  claimed  the 
fund  as  her  husband.  Held,  that  the  gift  showed  that  testator  believed 
him  to  be  dead,  and  that  he  intended  that  no  husband  of  Charlotte's  should 
have  the  fund.  Crothwaite  v.  Dean,  L.  R.  (6  Eq.)  249.  See  Pratt  v. 
Mathew,  22  Beav.  828. 

A  testator  assigned  as  a  reason  for  discriminating  between  gifts  to  A. 
and  B.  that  A.  could,  under  a  clause  in  a  prior  deed  of  part  of  the  prop- 
erty from  himself  to  A.  be  required  to  bring  it  into  hotch-pot,  which  was 
not  a  fact  BM,  that  A.  could  not  be  required  to  elect.  Langslow  v. 
Langslow,  21  Beav.  662.     See  Box  v.  Barrett,  L.  R.  (8  Eq.)  244. 

Where  £3,000  were  given,  on  the  decease  of  A.  without  issue,  to  the 
children  of  B.,  and  by  a  codicil  testator  recited  that  he  had  already  given 
the  £8,000  to  B.  for  life,  with  remainder  to  B.'s  children,  and  then  re- 
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▼oked  the  gift  as  to  £2,000  and  gave  it  to  C.    Held,  that  B.  oould  not 
claim  the  other  £1,000  for  life.    Re  Smith,  d  Johns.  A  Hem.  094. 

But  a  legacy  will  not  be  cat  down  by  a  mere  misrecital  of  its  amoant 
in  a  codicil.    Gordon  v.  Hoflhnan,  7  Sim.  20;  Mann  v.  Fuller,  Kay,  624. 

A  testator  assigned  as  a  reason  for  reyoking  a  legacy  to  A.  that  he  had 
provided  A.  with  a  permanent  home,  when,  in  fact,  he  had  not  so  pro- 
vided. Hsld,  that  the  revocation  was  valid.  Hayes  v.  Hayes,  6  C.  K  Or. 
265. 

The  words  in  a  will,  '^  I  have  already  given  to  my  son  John  lot  No.  1," 
which  was  not  a  fact,  do  not  constitute  a  devise  thereof.  Smith  v.  Meyers, 
2  U.  G.  Q.  B.  (O.  S.)  801  (835).  See  Edmunds  v.  Waugh,  4  Drew,  75; 
Denn  v.  Cornell,  8  Johns.  Cas.  174;  Burford  v.  Burford,  29  Pa.  St.  121. 

A  recital  that  the  title  to  certain  lands  is  in  A.,  which,  in  fact,  is  in 
testator,  does  not  amount  to  a  devise  thereof,  but  where  the  title  should, 
in  jostice*  be  in  A.,  equity  will  not  correct  the  mistake.  Williams  v. 
AUen,17Ga.  81. 

After  giving  to  his  daughter  the  use  of  the  residue  of  his  estate  after 
her  marriage,  with  remainder  to  her  children,  a  testator,  by  codicil,  re- 
voked the  gift  because  he  declared  that  in  consequence  of  nervous  debility 
she  was  unfit  to  marry,  and  therefore  should  not  marry.  Seld,  that  the 
court  would  not  inquire  into  the  fact  whether  the  testator  was  mistaken 
or  not  with  reference  to  his  daughter's  health  or  capacity.  Morley  v. 
Reynoldson,  2  Hare,  570. 

If  a  testator  assign  as  a  reason  for  revoking  a  legacy  that  the  legatee 
is  dead,  which  is  not  true  in  fact,  such  revocation  is  void.  Campbell  v. 
French,  3  Ves.  821 ;  Barclay  v.  Maskelyne,  Johns.  124.  See  Gifibrd  v. 
Dyer,  2  R.  I.  99 ;  Bitter  v.  Fox,6  Whart.  99. 

A  testator,  by  codicil,  recited  that  he  thereby  gave  his  grandson  a 
legacy  because  be  had  disinherited  him,  whereas,  in  fact,  he  had  given 
him  a  large  legacy  in  the  will.  HMy  that  the  legacy  in  the  will  was  not 
revoked,  but  that  the  codicil  was  void  for  mistake.  Mordecai  v.  Boylsn, 
6  Jones  Bq.  865. 

So,  if  a  testator,  believing  his  will  to  be  lost,  execute  another  which  is 
probated,  and  afterwards  the  original  is  found.  Moresby's  Goods,  1  Hagg. 
878.  See  Pringle  v.  McPherson,  2  Brev.  279 ;  Onions  v.  Tyrer,  1  P.  Wm 
845. 

Testatrix  bequeathed  to  A.  '*£800  due  on  bond.''  She  owed  A.  only 
£120,  but  A.  was  held  entitled  to  the  £800.  Whitfield  v.  Clement,  1  Meriv. 
402.  See  Wood  v.  White,  82  Me.  840 ;  Sherwood  v.  Sherwood,  45  Wis. 
860. 

A  specific  bequest  made  to  testator's  granddaughter  in  satisfaction  of 
a  debt  said  by  testator  to  be  due  from  him  to  her,  whereas,  in  fact,  it  wss 
due  to  her  father,  cannot  be  charged  therewith.  Harrison  v.  Haskins,  2 
Pat.  &  H.  888. 
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Under  a  direction  to  pay  debts,  *'  including  a  debt  of  £800  owing  from 
me  to  my  daaghter,"  whereas,  the  testator  owed  ^ber  only  £150 — Hdd^ 
that  she  was  not  entitled  to  more  than  £160.  Wilson  y.  Morley,  L.  R.  (6 
Ch.  Diy.)  776. 

A  testator  gave  a  legacy  to  A.,  and  by  codicil  stated  that  he  had  ad- 
vanced a  certain  amount  to  A.  which  should  be  deducted  from  the  legacy. 
BMy  that  the  amount  stated  should  be  deducted,  although  the  adyance- 
ment  was,  in  fact  less  than  that  sum.  Aird  y.  Quick,  L.  R  (13  Gb.  Diy.) 
291 :  Quihampton  y.  Ooing,  24  W.  R.  017;  McAlister  y.  Butteifield,  81 
Ind.  25 ;  Bunnell  y.  Bunnell,  78  Ind.  168;  Jackson  y.  Payne,  2  Mete.  (Ey.) 
567 ;  Barker  y.  Comins,  110  Mass.  477 ;  Sayre  y.  Sayre,  5  Stew.  Eq.  61 ; 
8  Stew.  Eq.  568 ;  Outcalt  y.  Appleby,  9  Stew.  Bq.  75,  note ;  Painter  y. 
Painter,  18  Ohio,  247.  See  Van  Houten  y.  Post,  6  Stew.  Eq.  844;  Whately 
y.  Bpooner,  8  K.  ft  J.  542 ;  Hoak  y.  Hoak,  5  Watts,  80;  Bullock  y.  Bul- 
lock, 2  Dey.  Eq.  807. 

A  testator  gaye  his  daughter  '*  four  hundred  dollars  that  she  has  now 
m  her  possession.*'  She  neyer  had  that  amount  or  any  other  of  her  father, 
but  shortly  before  the  will  was  made  he  endorsed  and  gaye  to  her  a  prom- 
issory note  of  her  husband  for  that  sum.  Eddy  that  she  had  no  claim  for 
the  legacy.     Snow  y.  Moore,  107  Mass.  510. 

As  to  the  effect  of  a  testator's  mistake  in  the  amount  of  a  certain 
legacy,  see  Read  y.  Strangways,  14  Beay.  189;  Thomas  y.  Howell,  L.  R. 
(18  Eq.)  198;  Mihiery.  Milner,  1  Yes.  Sr.  106;  Purse  v.  Snaplin,  1  Atk. 
414;  Danyers  y.  Manning,  2  Bro.  C.  0.  18;  Jordan  v.  Fortescue,  11  Jur. 
649;  Brackenbury  y.  Brackenbury,  2  Eden,  275;  Amb.  474;  Berkeley  y. 
Palling,  1  Russ.  496  ;  Treyor  y.  Treyor,  5  Russ.  24 ;  McLennan  y.  Wishart, 
14  Grant's  Ch.  512. 

Or  his  estate  in  lands.  Burger  y.  Hill,  1  Bradf .  860 ;  Harmer  y.  Moul- 
ton,  28  Fed.  Rep.  5 ;  Farrer  y.  Ayres,  5  Pick.  409.  See  Wilkins  y.  Ken- 
nedy, 9  East,  866. 

The  words  in  a  will,  "I  acknowledge  N.,  my  second  cousin,  to  be  my 
next  of  kin  and  heir  at  law  to  all  my  property  situate  in  M.,"  is  an  effec- 
tual gift  to  N.,  who  was,  in  fact,  neither  heir  nor  next  of  kin  of  the  testa- 
tor.   Parker  y.  Nickson,  1  De  G.,  J.  ft  S.  177. 

A  testator  made  a  bequest  to  "my  step-daughter  Sarah,"  who  was  not, 
in  fact,  such,  because  the  marriage  of  her  mother  to  testator  was  yoid,  as 
the  mother  knew,  but  Sarah  and  the  testator  did  not.  EM,  that  Sarah 
was  entitled.  Wilkinson  y.  Jongbin,  12  Jur.  (N.  S.)  880;  L.  R.  (2  Eq.) 
819. 

A  gift  to  a  trustee  was  declared  by  the  testator  to  be  made  in  pursuance 
of  a  prior  marriage  settlement  Edd,  that  the  trustee  was  entitled  thereto, 
although  the  marriage  settlement  was  inoperatiye  at  the  time  the  will  was 
made.  Dyke  y.  Dyke,  44  L.  T.  (N.  S.)  568.  See  Adams  ▼.  Adams,  1 
Hare,  587;  Machem  y.  Macbem,  28  Ala.  874. 
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See,  farther,  Cole  v.  Wade,  16  Yes.  46 ;  Eennell  v.  Abbott,  4  Yes. 
808 ;  Florey  v.  Florey,  24  Ala.  241 ;  Heara  y.  Rosa,  4  Harring.  46 ;  Jonea 
▼.  Haberaham,  68  Ga.  146 ;  Cleveland  ▼.  Caraon,  10  Stew.  £q.  877,  and 
note;  Wallize  t.  Walliae,  56  Pa.  St.  242;  Wbitlock  y.  Wardlaw,  7  Rich. 
458 :  Eatherly  y.  Eatherly,  1  Coldw.  461 ;  Hunt  y.  White,  24  Tex.  648. 


Weathbbhbad  vs.  Stoddabd. 

[68  Vermont,  628.] 

Construction  of  a  will.— Vested  and  oontingsnt 

INTERESTS. 

No  estate  will  be  hold  oontingent  unless  yery  decided  terms  are  osed  in  the  will, 
or  it  is  necessary  to  hold  the  same  contingent  in  order  to  carry  ont  the  other 
proyioiona  or  implications  of  the  will ;  thus,  the  testator  bequeathed  his  estate 
to  trustees  in  trust  for  his  daughter.  They  were  dir^ted  to  apply,  if  neces- 
sary, the  whole  income  to  her  education  and  maintenance,  and,  when  she 
should  arrive  at  eighteen  or  be  married,  it  was  discretionary  with  tliem 
whether  or  not  to  deliver  to  her  the  whole  estate.  In  case  the  legatee  died 
before  eighteen,  the  estate  was  disposed  of  by  bequests  over.  8he  was  never 
married,  and  died  at  twenty-three,  with  the  funds  in  the  possession  of  the 
trustees.  Hdd,  that  the  daughter  took  a  vested  estate  at  least  when  she  was 
eighteen,  which,  upon  her  decease,  passed  to  her  devisees. 

Appeal  from  a  decree  of  the  Probate  Court,  Heard  on 
an  agreed  statement  of  facts  and  the  will  of  Alanson  £. 
Weatherhead,  September  Term,  1885,  Royce,  Ch.  J.,  presid- 
ing. Judgment  aflSrming  the  decree  of  the  Probate  Court. 
The  decree  of  the  Probate  Court  was : 

^'  It  is  ordered  and  decreed  by  the  court  here  that  all  the 
property  and  estate  left  in  trust  by  the  will  of  Alanson  £. 
Weatherhead  passes  by  the  will  of  said  Marj  H.  Weatherhead 
as  her  will  directs,  and  that  the  balance  of  $5,783.19  remaining 
in  the  hands  of  said  executor  be  held  in  trust  by  the  said  E. 
W.  Stoddard  daring  the  life  of  Gertrude  A.  Lynde,  now  Mrs. 
Gertrude  A.  Hunt,  and  the  annual  interest  and  use  thereof 
paid  to  her ;  after  the  decease  of  said  Gertrude  A.  Hunt  the 
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principal  to  be  paid  and  transferred  to  the  residuary  legatee 
named  in  the  will  of  said  deceased." 

The  fourth  clause  of  the  will  commenced  as  follows:  ''And 
in  case  the  said  Phoebe  Mary  Hope  Weatherhead  shall  decease 
before  arriving  at  the  age  of  eighteen  years,  then  I  give  and 
bequeath  to  the  said  Lysander  W.  Howe,  the  sum  of  five  hun- 
dred dollars  in  current  money,  in  case  he  shall  survive  the 
said  Phosbe,  and  the  rest  and  residue  of  my  estate,  after  the 
payment  of  the  legacy  aforesaid,  to  be  divided  as  follows,  to 
wit,"  &c. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

James  M.  Tyler  and  Martm  <&  Eddy^  for  plaintiff. 
Hcuikvns  <k  Stoddard^  for  defendant. 

EowsLL,  J.  Alanson  E.  Weatherhead  died  testate  in 
1862,  leaving  only  one  child  surviving  him,  Phoebe  Mary 
Hope  Weatherhead,  then  about  two  years  old.  His  will  was 
duly  probated,  and  the  third  clause  of  it  reads  as  follows : 

'^  I  give  and  bequeath  all  my  estate,  real  and  personal,  to 
Gralusha  Weatherhead,  Marcus  Weatherhead,  and  Lysander 
W.  Howe,  to  be  held  by  them  in  trust  for  my  daughter  and 
only  child,  Phoebe  Mary  Hope  Weatherhead ;  and  I  hereby 
direct  the  trustees  above  mentioned  to  apply  from  time  to 
time  such  portion,  or  if  necessary  the  whole,  of  the  income 
from  said  truet  estate  towards  the  support,  maintenance,  and 
education  of  the  said  Phoebe  Mary  Hope  Weatherhead ;  and 
when  she  shall  arrive  at  the  age  of  eighteen  years,  or  in  case 
she  shall  marry  before  arriving  at  the  age  aforesaid,  then  in 
either  case  the  said  trustees  shall  pay  over  to  the  said  Phoebe 
Mary  Hope  Weatherhead  the  whole  of  said  trust  estate,  or 
snch  portion  thereof  as  in  their  judgment  and  discretion  shall 
seem  most  for  the  benefit  and  advantage  of  the  said  Phoebe — 
and  I  leave  this  matter  to  the  best  judgment  and  discretion  of 
the  aforesaid  trustees." 

By  the  fourth  clause  of  his  will,  in  case  the  said  Phoebe 
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died  before  eighteen,  the  testator  disposed  of  all  his  estate  bj 
divers  bequests  over. 

The  said  Phosbe  was  never  married,  and  died  testate  at 
abobt  the  age  of  twenty-three.  Her  will  was  duly  probated, 
whereby,  after  one  or  two  small  specific  legacies,  she  gave  the 
use  of  the  residue  of  her  estate  to  Gertrude  A.  Lynde — ^now 
Mrs.  Hunt — ^for  life,  with  remainder  over. 

Said  trustees  retained  in  their  hands  all  of  said  estate,  pay- 
ing therefrom  only  what  was  necessary  for  the  support  and 
education  of  the  said  Phoebe,  and  never  paid  the  same  over  to 
her  after  she  became  eighteen,  acting  in  withholding  it  accord- 
ing to  their  best  judgment  and  discretion,  and  as  they  deemed 
most  for  her  benefit  and  advantage,  and  she  never  demanded 
it  of  them. 

The  plaintiff  claims  that  by  the  terms  of  the  will  the  tak- 
ing of  a  vested  interest  in  her  father's  estate  by  the  said 
Phoebe  was  made  to  depend  upon  the  judgment  and  discretion 
of  the  trustees,  and  as  their  judgment  and  discretion  were 
never  exercised  in  her  favor  by  paying  over  the  estate  to  her, 
that  she  never  took  a  vested  interest  therein ;  while  the  de- 
fendant claims  that  she  took  a  vested  interest  therein  on  the 
death  of  her  father,  subject  to  be  defeated  only  by  her  death 
before  eighteen,  and  that  on  becoming  eighteen  the  estate  be- 
came hers  absolutely,  and  would  have  descended  to  her  heirs 
bad  she  died  intestate,  and  that  if  it  did  not  vest  in  her  at  least 
at  eighteen,  then  there  was  no  testamentary  disposition  of  it 
after  that,  and  so  she  took  it  by  inheritance. 

This  last  contention  is  not  sound;  fer  there  was  at  all 
events  a  discretionary  trust,  liable  to  be  executed  in  &vor  of 
the  said  Phoebe  by  paying  the  fund  over  to  her  at  any  time 
after  she  became  eighteen,  and  hence  there  was  a  testamentary 
disposition,  operative  as  long  as  she  lived  with  the  trust  unex- 
ecuted ;  for  the  legal  estate,  which  vested  in  the  trustees  by 
the  will,  would  continue  in  them  as  long  as  the  purposes  of 
the  trust  required  it.  (Bayley,  J.,  in  Doe  d.  Player  v.  Nir 
choUa,  1  B.  &  C.  336.) 

This  brings  us  to  the  single  question,  whether  the  said 
Phoebe  ever  took  a  vested  interest  in  this  estate. 
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The  proposition  is  dedacible  from  the  authorities,  espe- 
cially from  the  more  recent  English  authorities,  that  no  estate 
will  be  held  contingent  unless  very  decided  terms  of  contin- 
gency are  osed  in  the  will,  or  it  is  necessary  to  hold  the  same 
contingent  in  order  to  carry  out  the  other  provisions  or  impli- 
cations of  the  will.    (2  Red.  Wills,  627.) 

If  the  testator  had  stopped  with  directing  the  trustees  to 
pay  over  the  estate  to  his  daughter  on  arriving  at  eighteen  or 
marrying,  it  is  clear  on  all  the  authorities  that  the  legacy 
would  have  vested  on  the  happening  of  either  of  those  events 
if  not  before ;  and  so  it  comes  to  this,  whether  the  discretion- 
ary clause  makes  any  difference.  We  think  it  does  not,  both 
on  the  construction  of  the  will  and  on  authority. 

When  a  man  sits  down  to  dispose  of  his  property  by  will, 
it  is  fair  to  presume  that  he  does  not  intend  to  die  intestate 
nor  to  become  intestate  after  death,  and  so  courts  lean  against 
intestacy.  Now  here  the  testator  made  no  bequests  over 
except  in  the  single  event  of  his  daughter's  dying  hefore  eigh- 
teen. If,  then,  she  did  not  take  a  vested  interest  at  least  at 
eighteen,  the  testator  become  intestate  at  her  death,  and  his 
estate  is  left  to  be  distributed  by  law ;  for  it  would  be  absurd 
to  read  this  will  as  giving  bequests  over  in  case  his  daughter 
died  after  eighteen,  as  she  did.  Then  again,  the  very  fact 
that  he  made  no  disposition  over  in  case  she  died  after  eigh-- 
teen,  is  a  circumstance  of  no  little  weight  to  show  that  he 
intended  his  estate  to  vest  in  her  at  all  events  on  her  becom- 
ing eighteen.  (2  Bed.  Wills,  606.)  In  England  a  gift  over  in 
one  event  is  generally  regarded  as  favoring  vesting  in  all  other 
events,  on  the  ground  that  the  gift  over  being  made  to  depend 
upon  particular  events,  the  presumption  is  that  in  every  other 
event  the  estate  was  intended  to  remain  in  the  first  taker. 
But  we  think,  as  said  by  Judge  Bedfield,  that  this  form  of 
argument  is  more  forcible  when  there  is  no  disposition  over, 
for  then  it  may  well  be  said  that  the  testator  intended  the 
estate  to  vest  in  the  last  donee  named. 

The  trustees  were  the  brothers  and  a  brother-in-law  of  the 
testator.  He  made  them  his  executors,  and,  reposing  confi- 
dence in  them,  was  willing  to  leave  it  to  them  as  trustees  to 
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say  when  cmd  to  what  extent  his  danghter,  after  becoming 
eighteen  or  marrjing,  should  be  permitted  to  come  into  the 
actual  possession  and  enjoyment  of  his  estate ;  but  we  do  not 
think  he  intended  to  leave  it  to  them  to  say  whether  she 
should  ever  have  it  at  all  or  not  in  interest  He  had  willed  it 
"  in  truet  for  her,^  and  the  discretionary  clause — treating  it 
as  valid,  but  as  to  which  see  Gray,  Perp.  (§  120) — was  inserted 
for  her  supposed  benefit,  and  more  by  way  of  giving  directions 
to  the  trustees  as  to  the  time  and  manner  of  payment  than  as 
importing  condition  or  contingency.  And  this  idea  of  a  tni8t 
is  important,  and  well-nigh  decisive  of  the  case.  The  remarks 
of  Lord  Justice  Turner  on  this  subject  in  Oddie  v.  Proton  (4 
De  G.  &  J.  179, 19.3)  are  exceedingly  pertinent.  He  says : 
<^  When,  as  in  this  case,  funds  are  given  to  trustees  to  be  held 
by  them  upon  trusts,  directions  must  of  course  be  given  to 
them  as  to  the  time  and  manner  in  which  they  are  to  deal 
with  the  funds  in  favor  of  the  persons  for  whose  benefit  they 
are  intended.  Words,  therefore,  that  in  other  cases  might 
import  condition  or  contingency,  may  in  such  cases  be  used 
for  a  wholly  different  purpose,  namely,  for  the  purpose  of 
conveying  the  necessary  directions  to  the  trustees.  The  court, 
therefore,  in  such  cases,  looks,  I  apprehend,  more  to  the  sub- 
stance of  the  gift  than  to  the  words  in  which  it  is  expressed. 
It  considers  for  whose  benefit  it  was  made — ^who  were  intend- 
ed to  be  the  cestuis  que  truet.^^  And  the  same  idea  is  brought 
out  by  Lord  Cottenham  in  Saunders  v.  Vautier  (1  Or.  &  Ph. 
240),  where  he  says:  ''It  is  argued  that  the  testator's  great 
nephew  does  not  take  a  vested  interest  in  the  East  India  stock 
before  his  age  of  twenty-five,  because  there  is  no  gift  but  in 
the  direction  to  transfer  the  stock  to  him  at  that  age.  But  is 
that  so?  There  is  an  immediate  gift  of  the  stock;  it  is  to  be 
separated  from  the  estate  and  vested  in  trustees;  and  the 
question  is  whether  the  great  nephew  is  not  the  cestui  que 
trust  of  the  stock.  It  is  immaterial  that  these  trustees  are 
also  executors ;  they  hold  the  stock  as  trustees,  and  the  trust 
is,  to  accumulate  the  income  till  the  great  nephew  attains 
twenty-five,  and  then  to  transfer  the  stock  and  the  accumxQat- 
ed  interest  to  him.    There  is  no  gift  over,  and  the  stock  either 
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belongs  to  the  great  nephew  or  will  fall  into  the  residne  in 
the  event  of  his  dying  under  twenty-five.  I  am  clearly  of 
opinion  that  he  is  entitled  to  it."  It  is  not  enongh  to  say 
that  the  Oonrt  of  Chancery  wonld  not  have  controlled  the 
judgment  and  discretion  of  these  trustees  further  than  to  have 
oompelled  an  honest  exercise  thereof,  according  to  Bacon  v. 
Baoan  (55  Vt.  248),  Sharon  v.  Simmons  (80  Vt.  458),  French 
y.  Davidson  (8  Mad.  896),  and  Walker  v.  Walker  (5  Mad.  424) ; 
for  that  is  quite  another  question  from  saying  whether  this 
legacy  vested,  and  is  not  at  all  determinative  of  it,  for  the 
legacy  might  have  vested,  and  yet  the  legatee  not  have  been 
entitled  to  the  possession  and  full  enjoyment  of  it. 

We  have  carefully  examined  all  the  cases  cited  in  the  argu- 
ment and  many  others,  but  shall  not  attempt  to  review  them 
all.  The  first  case  to  which  we  desire  to  call  attention  is 
ChwrehiU  V.  Lady  SpeaJee  (1  Yem.  251),  which  was  this: 
Prideaux,  plaintiff's  grandfather,  bequeathed  to  his  wife  a 
mortgage  of  £1,000,  desiring  her  to  give  £500  of  it  to  the 
plaintiff,  ^'but  for  the  time  and  manner  of  doing  it"  he  left 
'Mt  freely  to  herself,  and  as  she  shall  see  it  best  for  her." 
The  testator  died  about  1664,  the  plaintiff  then  being  about 
nine  years  old.  Mrs.  Prideaux,  plaintiff's  grandmother,  lived 
till  1688,  when  she  died,  making  the  Lady  Speake  her  execu- 
trix, having  paid  no  part  of  the  £500,  neither  was  the  same  in 
all  that  time  so  much  as  demanded  of  her.  Plaintiff's  bill  was 
to  have  this  legacy  of  £500  paid  to  her  with  interest ;  and  the 
Lord  £eeper,  notwithstanding  there  was  no  demand  proved, 
and  though  the  testator  left  the  time  and  manner  of  paying  to 
his  wife,  decreed  the  £500  with  interest  from  the  death  of  the 
testator,  being  near  twenty  years.  A  note  to  the  case  says 
that  the  court  was  fully  satisfied  that  the  nature  of  the  case 
was  a  trust  in  the  grandmother  for  the  plaintiff. 

In  Hon^e  Eeecutors  v.  V(m  Schaick  (20  Wend.  564),  the 
testator  gave  $6,000  to  each  of  his  grandchildren  who  should 
be  living  at  the  time  of  his  death,  to  be  paid  to  them  respec- 
tively on  attaining  the  age  of  twenty-one  or  marrying,  such 
payments,  however,  not  to  be  made  toithoiU  the  approbcu- 
tion  of  the  parents  of  such  grandchildren  expressed  in  writing, 
Vol.  v.— 19 
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and  it  was  held  that  the  legatees  severally  took  a  vested  inter- 
est immediately  on  the  death  of  the  testator.  Mr.  Justice 
Bronson,  speaking  for  the  conrt,  said  if  the  testator  had 
stopped  after  directing  the  legatees  to  be  paid  on  attaining 
twenty-one  or  marrying,  the  legacies  wonld  clearly  have  been 
vested,  and  that  the  clause  requiring  the  approbation  of  the 
parents  made  no  difference,  that  it  provided  for  only  a  future 
postponement  of  the  time  of  payment,  that  the  gift  was  still 
absolute,  and  referred  to  ChurchiU  v.  Lady  SpeaJce  (1  YenL 
S51)  as  authority.  It  is  true  that  case  is  a  little  different  from 
this,  for  there  the  gift  was  directly  to  the  legatee,  while  here 
it  is  contained  in  the  direction  to  pay ;  but  Vice-chancellor 
Wigram  says  that  the  court  never  intended  to  decide  that  the 
gift  of  a  legacy  under  the  form  of  a  direction  to  pay  at  a  future 
time  or  on  a  given  event,  was  less  favorable  to  vesting  than  a 
simple  and  direct  gift  of  a  legacy  at  a  like  future  time  or  on  a 
like  event,  but  has  intended  only  to  assimilate  those  cases  to 
each  other,  and  to  distinguish  both  from  the  class  of  cases  in 
which  there  has  been  a  gift  of  a  legacy  and  also  a  direction  to 
pay  at  a  future  definite  time  distinct  from  the  gift.  {Leenmg 
v.  Sherratt,  2  Hare,  14, 18.) 

MillarcPs  Appeal  (87  Pa.  St.  467)  is  much  in  point.  There 
the  testator  willed  to  his  executrix  $30,000  in  trust,  to  be  pat 
at  interest,  and  to  pay  over  the  interest  from  time  to  time 
when  and  as  received  unto  his  nephew,  Joseph  M.  Millard; 
and  in  case  the  said  Joseph  should  be  sober  and  industrioas  in 
his  habits,  the  executrix  was  authorized  ^^  to  pay  over  to  him 
irom  time  to  time  such  portions  of  the  principal  as  she  in  her 
judgment  shall  deem  right  and  proper,  or  she  may  at  any  time 
she  may  deem  it  right  and  proper  pay  over  to  him  the  whole 
of  the  said  $30,000."  In  the  exercise  of  the  discretion  thus 
conferred  upon  her,  the  executrix  had  paid  to  him  a  little 
more  than  $4,000  of  the  principal  when  he  died,  leaving  a 
widow,  the  appellant,  and  one  daughter,  Margaret  Blanche 
Millard,  and  this  appeal  was  taken  from  a  decree  dismissing 
exceptions  filed  to  the  executrix's  final  account  as  trustee  of 
the  fund,  on  the  ground  that  she  had  not  therein  charged  her- 
self with  the  balance  of  the  principal  in  her  hands,  and  it  was 
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held  that  the  legacy  vested.  The  court  said  that  plainly  the 
testator  intended  to  give  the  entire  beneficial  interest  to  his 
nephew,  and  that  the  discretionary  clause  in  nowise  affected 
the  question  of  intent,  bat  was  designed  to  provide  for  the 
nephew,  and  at  the  same  time  to  prevent  the  fond  from  being 
wasted  through  idleness  or  intemperance ;  that  as  the  condi- 
tion on  which  the  principal  was  to  be  paid  had  become  impos- 
sible of  performance  by  the  death  of  the  nephew,  and  as  the 
trustee  could  not  keep  the  money,  and  there  was  no  gift  over, 
and  it  did  not  pass  under  the  residuary  clause,  either  the  tes- 
tator died  intestate  as  to  this  fund  or  it  mnst  go  to  the  per- 
sonal representative  of  the  nephew ;  that  the  court  regarded 
the  question  as  free  from  doubt,  but  said  if  it  did  not,  it  would 
feel  bound  to  apply  the  rule  favoring  vested  rather  than  con- 
tingent estates,  primary  rather  than  secondary  intent.  The 
court,  indeed,  laid  stress  on  the  fact  that  there  was  an  absolute 
gift  of  the  income,  and  said  that  a  gift  of  the  income  of  a  fund 
without  limitation  as  to  time  was  a  gift  in  perpetuity,  and  car- 
ried the  fund  itself;  and  if  we  were  to  adopt  plaintiff's  theory 
as  to  the  non-vesting  of  this  legacy  on  other  grounds,  and  fol- 
low some  recent  and  very  respectable  English  authorities — 
which  we  do  not  find  it  necessary  to  do  in  order  to  sustain 
onr  judgment — we  should  have  that  precise  element  in  this 
case,  namely,  a  gift  of  the  income  of  the  entire  estate  without 
limitation  as  to  time.  Thus,  in  Fox  v.  Fox  (L.  R.  19  Eq.  Cas. 
386),  there  was  a  discretionary  power  in  the^ trustees  to  apply 
the  whole  income  of  the  fund,  or  so  much  thereof  as  they 
might  from  time  to  time  think  proper,  for  the  maintenance 
and  education  of  the  legatees  until  their  shares  became  pay- 
able, which  was  at  twenty-one,  and  the  question  was  whether 
there  was  a  gift  of  the  whole  income,  within  the  rule  laid  down 
in  WcUson  v.  Eayes  (5  My.  &  Cr.  125)  and  other  cases,  that  a 
legacy  which,  upon  the  terms  of  the  gift,  would  be  contingent 
on  the  legatee's  attaining  a  certain  age,  may  become  vested  by 
a  gift  of  the  interest  in  the  meantime,  whether  directly  or  in 
the  form  of  maintenance,  provided  it  be  the  whole  interest ; 
and  it  was  held  on  the  authority  of  Ewrrison  v.  Orvrawood 
(12  Beav.  192),  that  it  was  a  gift  of  the  whole  income,  followed 
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by  a  discretion  to  apply  lese  than  the  whole,  and  consequently 
that  the  legacy  Tested,  ^^  and  not  the  less  so  becanse  there  was 
a  discretion  conferred  on  the  trustees  to  apply  less  than  the 
whole  income  for  that  purpose." 

So  in  Rovs^s  EstaU  (9  Hare,  649)  there  was  a  gift  of  a 
legacy  in  tmst,  to  apply  so  mnch  of  the  interest  thereof 
as  the  trustees  should  think  proper  in  the  maintenance  of 
the  testator's  grandson  until    twenty-one,  and  then  to  pay 
the  whole  interest  to  him  for  life,  and  on  his  death,  to  stand 
possessed  of  the  legacy  and  interest  and  all  accumulations  in 
trust  for  his  children,  with   remainder  over  in   default  of 
children ;  and  it  was  held  that  the  provision  for  maintenance 
of  the  grandson  during  minority  out  of  the  interest,  showed 
that  the  interest  was  intended  for  him;  that  the  legacy  vested 
in  interest  though  not  in  possession  before  he  became  twenty- 
one  ;  and  that  he  was  entitled  to  the  interest  that  accrued  dur- 
ing his  minority  and  was  not  applied  in  his  maintenance ;  and 
Wynch  V.  Wynch  (1  Cox  Oh.  488)  was  regarded  as  strong 
authority  on  the  point.    There  a  father  gave  legacies  to  his 
daughters,  payable  at  twenty-one  or  marriage,  but  he  made 
provision  for  their  maintenance  in  the  meantime  out  of  another 
fund,  and  it  was  held  that  the  legacies  did  not  carry  interest 
till  the  time  of  payment ;  but  the  Master  of  the  Uolls  said  if 
maintenance  had  been  payable  out  of  the  interest  of  the  lega- 
cies, he  should  have  thought  the  daughters  entitled  to  what 
they  claimed. 

None  of  the  cases  referred  to  by  the  plaintiff  are  at  all  in 
conflict  with  the  views  here  expressed. 

In  PimJc  V.  De  Thuisey  (2  Mad.  157)  the  executor  was  di- 
rected to  give  the  legatee  the  principal  of  the  legacy  ^'  only 
in  case  of  an  establishment  or  acquisition  for  him  which 
seems  advantageous  to  my  executor,  this  disposition  being  an 
essential  condition  of  the  legacy  I  make  to  the  said  "  legatee, 
and  it  was  held,  taking  the  whole  will  together,  that  as  to  the 
principal  of  the  legacy,  the  intention  was  to  give  it  on  condi- 
tion and  not  absolutely. 

In  Malcolm  v.  (yC<Magh,a/n  (3  Mad.  349)  the  testator  gave 
£2,000  to  his  two  daughters,  to  be  paid  on  marriage  with  con- 
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sent  of  his  executors,  and  if  either  died  before  twenty-five  or 
married  without  consent,  her  legacy  went  to  the  other.  One 
married  before  twenty-five  without  consent,  and  it  was  held 
that  the  intent  was  clear  to  make  marriage  with  consent  a 
condition  precedent,  and  that,  there  being  no  bequest  over,  the 
condition  must  be  complied  with  in  order  to  entitle  her  to 
claim  the  legacy.  Atkins  v.  HiccocJcs  (1  Atk.  500)  is  to  the 
same  effect. 

Judgment  affirmed  and  ordered  to  be  certified  to  the  Pro- 
bate Court. 


Warner  vs.  Willard. 

[64  Connecticat,  470.] 


RE8n)UA.BY   BEQUEST. — pRESUMPTION  AGAINST    INTESTACY   AS    TO 
ANY   PABT  OF  THE   ESTATE. 

Where  a  testator,  after  sundry  pecanlary  legacies  to  his  children  and  the  gift  of 
a  life  estate  in  his  realty  to  bis  wife,  made  the  following  residuary  bequest: 
"All  the  residue  of  my  estate  of  whatever  kind  I  give  to  my  wife,"  but  made 
no  disposition  of  the  fee  of  his  realty,  it  was  held  that  the  widow  was  entitled 
to  the  fee  in  addition  to  the  life  estate  expressly  given  her,  in  her  husband's 
lands. 

Amicable  submission  of  a  question  involving  the  construc- 
tion of  a  will.    The  opinion  states  the  case. 

E.  D.  Rohbina^  for  the  plaintifl: 

C.  M.  Joslyn^  for  the  defendant. 

Gbangeb,  J.  Tiiis  is  an  amicable  suit  to  obtain  a  con- 
struction of  the  will  (jf  William  Willard.  The  first  clause  of 
the  will  is  as  follows : 

"  I  give  and  bequeath  to  my  beloved  and  faithful  wife, 
Veil,  v.— 19* 
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Jane  G.  Willard,  the  use  and  improvement  of  the  real  estate 
of  which  I  may  die  possessed,  during  her  nataral  life.  I  also 
give  to  her,  the  said  Jane  G.,  all  my  hoasehold  furniture  of 
every  name  and  kind." 

The  testator  then  gives  to  one  daughter  (2,500;  to  an- 
other, $2,000 ;  to  his  son,  (2,000  and  his  gold  watch,  gold- 
headed  cane  and  wardrobe ;  and  to  an  adopted  son  $1,000. 
Then  follows  the  sixth  clause  of  the  will,  which  is  as  follows: 

'^  All  the  residue  of  my  estate  of  whatever  name  or  kind, 
after  payment  of  my  debts  and  funeral  charges,  I  give  and  be- 
queath to  my  wife,  Jane  G.  Willard." 

The  residue  of  the  estate  of  course  includes  the  fee  of  the 
real  estate,  of  which  only  the  life  use  had  been  given  by  the 
first  clause  and  which  had  not  been  disposed  of  by  any  other 
clause  of  the  will,  unless  from  the  whole  will  we  can  gather 
the  intent  of  the  testator  not  to  include  it. 

The  defendant  contends  that,  taking  this  clause  in  coDoec- 
tion  with  the  first,  it  is  evident  that  the  testator  intended  to 
give  his  wife  only  a  life  use  of  the  real  estate  and  that  this  gift 
of  the  residue  must  therefore  be  regarded  as  intended  to  em- 
brace only  the  personal  estate.  The  facts  are  found  with  re- 
gard to  the  amount  of  the  testator's  personal  and  real  estate, 
but  they  throw  no  light  upon  this  question. 

It  is  ditficult  to  discover  any  reason  why  the  testator 
should  have  given  his  wife  a  life  estate  only,  in  the  first 
clause  of  the  will,  and  the  fee  of  the  same  real  estate  by  the 
residuary  clause.  But  the  question  for  us  to  consider  is  not 
why  he  did  wliat  he  did,  but  simply  what  has  he  in  fact  done. 
We  must  look  for  his  intention  only  in  the  will  itself,  and 
in  that  he  has  expressed  himself  in  language  free  from  all 
ambiguity.  He  not  only  speaks  of  ^' all  the  residue,"  bat 
of  "  all  the  residue  of  my  estate  of  whatever  name  or  Jdnir 
It  would  hardly  be  possible  for  language  to  be  more  compre- 
hensive. 

Were  the  matter  left  in  any  doubt,  there  is  a  further  con- 
sideration that  wonld  be  decisive.  I|  the  fee  of  the  real 
estate  does  not  pass  by  the  residuary  clause,  then  it  is  not 
disposed  of,  and  becomes  intestate  estate.     But   there  is 
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always  a  preeainption  tliat  when  a  party  makea  a  will  he 
intends  to  dispose  of  all  his  property,  and  not  to  die  intestate 
as  to  any  part  of  it.  ^' Every  intendment  is  to  be  made 
against  holding  a  man  to  be  intestate,  who  sits  down  to  dis- 
pose of  the  residue  of  his  property."  (Booth  v.  Booths  4  Ves. 
407.)  To  the  same  effect  are  Eiggina  v.  Dwen^  100  111.  564, 
556 ;  Smith  v.  Smiti^,  17  Gratt.  268  ;  Irwin  v.  Zane,  15  W. 
Virg.  646. 

Oar  oonclnsioB  is  that  the  widow  took  the  fee  of  the  real 
estate,  and  the  Superior  Court  is  so  advised.  " 

In  this  opinion  the  other  judges  concurred. 


In  rb  Oushing's  Will. 

[68  Vermont,  898.] 

ANMurrr  in  libit  of  dowee. — Appobtionmbnt. — Interest. 

An  annnity  given  to  a  widow  in  lien  of  dower  is  apportionable,  and  payable  for 
a  part  of  the  year,  to  the  time  of  the  annuitant's  death. 

Appeal  from  the  Probate  Court.  Heard  on  a  commis- 
sioner's report,  December  Term,  1885,  Taft,  J.,  presiding. 
Judgment  pro  forma  for  the  appellant. 

French  (6  Southgate  and  W.  jE  Johmon^  for  appellant. 

BarreU  ds  Barrett^  for  appellee. 

Veazet,  J.  The  question  is  as  to  the  proper  construction 
of  the  provisions  of  the  will  of  Nathan  Cushing,  deceased,  in 
behalf  of  his  wife.  He  first  willed  her  $1,000;  then  follows 
the  principal  clause  in  controversy,  viz. : 

'*  I  also  give  and  bequeath  to  mj  said  wife  the  whole  inter- 
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est  and  income  of  (6,000,  to  be  paid  to  her  each  and  eyery 
year  during  her  life,  the  first  payment  to  be  made  at  the  dose 
of  one  year  after  ray  decease,  and  so  on  annually  thereafter  as 
long  as  she  shall  live.  And  if  said  interest  or  income  shall  at 
any  time  prove  insufficient  to  support  her  in  a  manner  becom- 
ing her  station  and  condition  in  life,  and  in  such  manner  as 
shall  make  her  comfortable,  and  meet  all  necessary  expenses  of 
a  reasonably  prudent  course  of  life,  then  it  is  my  will  that  so 
much  of  the  said  $6,000  shall  be  taken  as  shall  be  necessary  to 
effect  the  object  aforesaid." 

Ho  then  gives  his  wife  certain  household  furniture  and 
clothing,  and,  after  other  provisions  in  her  behalf,  he  pro- 
vides that  these  '^  bequests  and  provisions "  were  to  be  upon 
condition  that  she  should  relinquish  and  waive  her  right  to 
dower  and  assignment  of  any  other  personal  property  to  her. 
He  then  makes  bequests  to  others,  but  not  sufficient  to  ex- 
haust his  estate,  and  then  disposes  of  the  residue  to  his  chil- 
dren. He  then  provides  that  his  personals  estate  shall  be  sold, 
and  the  real  estate  sold  or  rented,  as  shall  be  for  the  best 
interests  of  all  concerned,  "  and  shall  enable  him  "  (the  execu- 
tor) "  to  raise  funds  to  pay  debts,  legacies,  and  necessary  ex- 
penses." 

He  died  leaving  an  estate  of  some  $30,000. 

We  think  it  is  very  clear  that  it  was  the  intention  of  the 
testator,  by  the  provision  for  his  wife  above  quoted  in  full,  to 
give  her  the  whole  of  the  interest  and  income  of  $6,000  during 
her  life  for  her  support,  without  deduction  of  taxes  or  expenses. 
The  language  of  the  provision  imports  this,  and  such  cod- 
struction  is  strongly  aided  by  the  other  provisions  alluded  to, 
and  by  the  circumstances  of  his  estate  and  condition.  This 
intent,  being  manifest  from  the  words  of  the  will  as  a  whole, 
must  be  followed  {Richardson  v.  Paige^  64  Vt.  373),  there 
being  no  other  provision  inconsistent  with  this  one  creating  a 
legal  impossibility  that  the  two  can  subsist  together.  {Hibhard 
V.  Hurlhurt,  10  Vt.  173.) 

But  it  is  claimed  that  the  testator  provided  an  annuity  for 
his  wife,  and  as,  at  the  common  law,  annuities  are  not  appor- 
tionable,  and  as  we  have  no  statute  making  them  so,  her  execu- 
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tor,  she  being  dead,  had  no  right  to  the  interest  on  the  $6,000 
which  had  accrued  during  the  portion  of  the  last  year  of  her 
life  previons  to  her  decease,  the  provision  for  the  payment  of 
the  interest  being  that  it  should  be  paid  annually. 

Treating  this  as  an  annuity,  the  proposition  is  sound  that 
"  annuities  are  not  in  their  nature  apportionable  either  in  law 
or  in  equity."  (2  Williams'  Ex.  835.)  Bat  there  are  excep- 
tions to  the  rule,  and  the  same  author  says :  "  With  respect  to 
interest — ^interest  being  due  de  die  in  diem  is  not  one  en* 
tire  thing,  but  an  aggregate  of  many  distinct  tilings,"  and 
may  be  apportioned.  The  language  last  quoted  was  evidently 
borrowed  from  the  note  to  Clunks  Case^  reported  in  Coke's 
Reports  (vol.  5,  pt  10,  128,  a).  The  note  is  by  Fraser,  where- 
in he  says,  after  the  remark  adopted  by  Williams :  "  It  is 
obvious,  therefore,  that  the  representatives  of  a  party  dying 
before  the  day  at  which  interest  whs  usnally  payable,  would 
be  entitled  to  interest  up  to  the  time  of  the  party's  death." 
{Edwards  v.  Warwick^  2  P.  Wms.  171 ;  Hay  v.  Palmer,  2  Id. 
501 ;  Banner  v.  Lowe^  18  Ves.  135 ;  Wilson  v.  Ha/rman,  2  Ves. 
Sen.  672.) 

In  Perry  on  Trusts  (§  556),  the  author  says :  "  But  where 
an  annuity  is  given  to  a  widov)  in  lieu  of  dower y  or  for  main- 
tenance of  an  infant,  or  for  the  separate  maintenance  of  a 
married  woman,  an  apportionment  is  made  on  the  ground  that 
such  annuity  is  necessary  for  support  till  the  death  of  the 
annuitant ; "  and  he  cites  Pearly  v.  Smith  (3  Atk.  260),  How- 
eU  V.  Hanf&rih  (2  Black.  W.  1016),  Green  v.  Osborn  (17  S.  & 
R.  171).  And  he  says  further:  "But  interest  money  upon 
notes,  mortgages,  and  similar  securities,  accrues  from  day  to 
day,  although  it  is  not  payable  until  a  fixed  day,  it  is  therefore 
apportionable,  and  trustees  must  pay  the  proportion  accruing 
during  the  life  of  the  tenant  for  life  to  his  representatives," 
and  cites  Earp's  Will  (I  Pars.  Eq.  453;  28  Penn.  St.  368); 
Sweigart  v.  Series  Adm'r  (8  S  &  R.  299)  ;  Roger's  Trust  (1 
Dr.  &  Sm.  338).  I  find  these  authorities  support  the  propo- 
sitions so  far  as  I  have  access  to  them. 

We  think  that  we  are  justified  by  authority  in  holding  to 
au  apportionment  in  this  case,  especially  in  view  of  the  fact 
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that  it  will  be  the  fnlfillment  of  the  wish  and  intention  of  the 
testator  as  indicated  by  the  terms  of  the  will. 

Therefore,  the  decree  of  the  Probate  Court  should  have 
been  affirmed. 

The  pro  forma  judgment  of  the  County  Court  is  reversed. 
Judgment  for  the  appellee  for  the  amount  allowed  by  the 
Probate  Court,  with  interest  from  date  of  appeal  and  costs ; 
and  let  this  be  certified  to  the  Probate  Court. 


Beabdslbt  f'*.  Selectmen  of  Bbidoepobt. 

[58  ConneeticQt,  489.] 

Construction  of  a  will. — Bequest  for  oharitablb  pur- 
poses.— ^Unoertaintt. 

A  bequest  to  selectmen  "  for  the  special  benefit  of  tbe  worthy,  deserving,  poor, 
white,  American,  Protestant,  Democratic  widows  and  orphans,"  in  a  desig- 
nated towD,  is  not  void  for  nocertaioty. 

Surr  by  an  executor,  for  advice  as  to  the  construction  and 
validity  of  certain  bequests  in  a  will  and  codicil ;  brought  to 
the  Superior  Court. 

The  will  in  question  was  that  of  Aaron  Sunoimers,  of 
Bridgeport,  Conn.,  who  died  in  April,  1884.  It  was  dated 
March  16th,  1881,  and  was  as  follows : 

"  I,  Aaron  Summers,  of  Bridgeport,  do  will  and  bequeath 
the  use  of  my  whole  estate,  both  personal  and  real,  after  my 
just  debts  and  funeral  charges  are  paid,  to  my  wife,  Anna 
Maria,  while  she  remains  my  widow.  After  her  second  mar- 
riage, if  it  should  ever  occur,  or  her  decease,  I  will  the  whole 
of  my  estate,  both  personal  and  real,  to  be  disposed  of  within 
a  reasonable  time  after  my  decease  and  hers  (meaning  my  wife) 
by  ray  executor,  and  deposited  in  some  safe  banking  institution 
or  institutions  in  the  town  of  Bridgeport,  or  within  the  State 
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of  Connecticut,  to  be  nsed  discretioDarj  by  tlie  acting  Belect- 
men  of  said  Bridgeport,  for  the  special  benefit  of  the  worthy, 
deserving,  poor,  white,  American,  Protestant,  Democratic 
widows  and  orphans  residing  in  the  town  of  Bridgeport, 
nntil  all  is  expended.  I  also  will  that  not  one  of  my  con- 
nections shall  have  a  dollar ;  also,  not  one  of  my  wife's  con* 
nections  shall  have  a  dollar,  but  strictly  among  those  entirely 
disconnected,  as  mentioned  in  this  will.  No  partiality  to 
friends." 

On  the  18th  of  October,  1882,  the  testator  executed  the 
following  codicil  to  his  will : 

^^  I,  Aaron  Summers,  being  still  of  sound  and  disposing 
mind  and  memory,  and  desiring  in  some  respects  to  change  my 
last  will,  dated  March  16th,  1881,  do  hereby  make,  publish  and 
declare  the  following  as  a  codicil  to  said  last  will,  in  manner 
and  form  following,  to  wit : 

"  jFzrst  I  give  and  bequeath  unto  the  Bridgeport  Protes- 
tant Orphan  Asylum  of  Bridgeport,  Conn.,  the  sum  of  one 
thousand  dollars,  to  be  used  for  the  general  purposes  of  said 
asylum. 

'^  Second.  I  give  and  bequeath  nnto  the  Bridgeport  Hospi- 
tal the  sum  of  one  thousand  dollars,  to  be  used  for  the  general 
purposes  of  said  hospital. 

''  I  hereby  revoke  and  annul  any  and  all  parts  of  my  said 
will  which  are  inconsistent  with  this  codicil,  but  the  remainder 
of  said  will  I  hereby  distinctly  reaffirm  and  publish." 

-B.  C.  AmbeTj  for  the  executor. 

J.  A.  Joyce,  for  the  selectmen  of  Bridgeport. 

J.  J.  RoBCy  for  the  Bridgeport  Hospital. 

R,  S.  Sanfordj  for  the  Bridgeport  Orphan  Asylum. 

J.  C.  ChcMnherlainj  for  the  widow. 

Z.  Wdrnerj  for  the  heirs  at  law. 
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Pardee,  J.  By  his  will,  as  originally  made,  Aaron  Sam- 
rncrs  gave  to  his  wife  the  use  of  his  entire  estate  during  life  or 
widowhood;  by  the  codicil  he  gave  $1,000  to  the  Bridgeport 
Protestant  Orphan  Asylum,  and  $1,000  to  the  Bridgeport 
Hospital.  The  claim  of  the  widow  is,  that  she  is  to  have  the 
use  for  life  of  the  entire  estate,  and  that  neither  of  these  leg- 
acies is  payable  until  after  her  death.  Bnt  the  office  of  this 
codicil  is  to  change  what  had  been  written  before  ;  it  is  the 
latest  and  controlling  expression  of  the  testator's  wish.  The 
bequests  thereby  made  are  absolute  in  terms ;  as  perfectly  so 
as  if  the  devise  of  the  life  nse  to  the  wife  in  the  wilL  The 
expressions  are  all  free  from  ambiguity ;  all  express  a  legal 
intent  in  legal  language ;  and  in  them  the  roles  of  law  re- 
quire us  to  find  the  precise  extent  of  the  changes  intended  by 
the  testator.  These  legacies  are  therefore  payable  at  the  usual 
time. 

Subject  to  the  nse  for  life  by  his  wife,  and  to  diminution 
by  certain  legacies,  the  testator  disposes  of  his  estate  as  fol- 
lows :  "  To  be  used  discretionary  by  the  acting  selectmen  of 
said  Bridgeport  for  the  special  benefit  of  the  worthy,  deserving, 
poor,  white,  American,  Protestant,  Democratic  widows  and 
orphans  residing  in  the  town  of  Bridgeport,  Connecticut,  until 
all  is  expended." 

It  is  the  claim  of  the  heirs  at  law  that  this  bequest  is  void 
for  uncertainty  as  to  the  persons  composing  the  class  tj  bo 
benefited,  and  they  have  pressed  upon  our  attention  the  doubts 
and  difiiculties  which  will  beset  the  trustees  whenever  they 
shall  attempt  to  select  the  beneficiaries.  But  notwithstanding 
the  accumulation  of  adjectives,  the  bequest  is  within  our  stat- 
ute of  charitable  uses  as  interpreted  by  this  court ;  for  it  is  to 
be  borne  in  mind  that  the  question  before  us  is  not — are  there 
not  many  persons  concerning  whom  there  must  be  doubts 
whether  they  can  meet  some  of  the  requirements  of  the  testa- 
tor? but  it  is,  are  there  not  many  concerning  whom  no  donbt 
can  exist  that  they  are  able  to  meet  them  all?  Each  one 
of  the  adjectives  is  of  common  use  and  has  as  definite  and 
precise  a  meaning  as  have  most  words  in  the  language.  Of 
course  there  are  all  grades  of  character  and  pecuniary  condi- 
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tion,  and  all  shades  of  color ;  of  course  men  may  profess  the 
Protestant  faith  and  worship  after  its  forms ;  may  advocate  the 
prindplee  of  the  Democratic  party  and  vote  for  its  candidates, 
and  yet  at  heart  accept  neither.  Bat,  notwithstanding  all 
this,  men  are  constantly  deciding  and  acting,  in  matters 
which  concern  both  property  and  person,  npon  the  belief  that 
they  will  not  be  misunderstood  when  they  nse  adjectives  like 
these  under  consideration.  The  business  of  the  world  will 
not,  cannot,  wait  until  every  word  shall  become  mathematically 
precise. 

The  office  of  selectmen  is  continuous  by  law.  The  persons 
from  time  to  time  constituting  the  board  of  selectmen  of  the 
town  of  Bridgeport  are  joint  trustees  in  perpetual  succession, 
clothed  with  power  and  placed  under  obligation  to  select  bene- 
ficiaries from  the  classes  specified  by  the  testator  and  apply 
either  the  interest  or  the  principal  of  the  fund  to  the  relief  of 
their  necessities  at  discretion. 

The  beneficiaries  must  be  '^  poor."  This  word  as  used  by 
the  testator  includes  all  those  who  have  exhausted  all  means  of 
support  and  are  in  a  condition  to  require  public  aid  for  the 
supply  of  their  necessities ;  certainly  it  includes  those  who,  as 
paupers,  are  receiving  such  aid,  and,  therefore,  beyond  all 
question  within  the  statute. 

Tliey  must  be  "  worthy  and  deserving."  In  White  v.  jpisk 
(22  Conn.  81),  the  descriptive  adjective  was  "pious;"  in 
Treafs  Appeal  from  Probate  (80  Conn.  113),  this  court  said  of 
the  will  under  consideration  in  White  v.  ^isky  that  the  testa- 
tor "  had  provided  in  his  will  no  way  of  selecting  the  bene- 
ficiaries from  a  class,  and  the  court  held  that  they  could  not, 
even  as  a  court  of  equity,  do  it  for  him.  Had  that  power  been 
given  to  his  executors  or  trustees  the  clause  in  the  will  would 
have  been  sustained."  To  determine  that  one  is  "  worthy  and 
deserving,"  is  no  more  difficult  than  to  determine  that  he  is 
"  pious." 

They  must  be  "  white."  In  Treats  Appeal  from  Probate^ 
just  referred  to,  they  were  "  Indians  and  Africans,"  and  the 
bequest  was  sustained.  It  is  as  difficult  to  declare  of  a  person 
that  he  has  color  as  that  he  has  none.    For  many  years  by  the 
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constitution  of  this  State  only  white  men  were  permitted  to 
Yote ;  if  the  word  has  in  the  general  mind  a  meaning  so 
sharply,  defined  as  that  it  can  be  pat  to  a  use  so  practical  and 
80  important,  we  think  it  may  well  support  a  charitable  be- 
quest. 

They  must  be  ^'  American."  In  the  general  mind  this  ad- 
jective now  describes  the  descendants  of  Europeans  bom  ia 
America,  and  is  applied  especially  to  the  inhabitants  of  the 
United  States ;  persons  quite  as  easily  distinguished  as  Indians 
and  Africans. 

They  must  be  '^  Protestant."  This  adjective  was  defined 
and  declared  capable  of  sustaining  a  charitable  bequest  by  this 
court  in  TappavCs  Appeal  from  ProbixU^  52  Conn.  41^. 

They  must  be  ^^  Democratic."  It  is  a  matter  of  common 
knowledge  that  there  is  a  political  party  known  as  the  Demo- 
cratic party,  to  which  a  large  portion  of  the  voters  in  every 
one  of  the  United  States  adhere ;  which  they  support  by  speech 
and  act — by  advocating  its  principles  and  voting  for  its  candi- 
dates for  ofSce ;  and  that  the  determination  of  the  question  as 
to  what  persons  and  principles  shall  be  in  the  ascendant  in 
government  for  the  time  being  depends  upon  the  belief  of  the 
voter  that  the  speech  and  the  act  of  the  candidate  are  true  in- 
dexes of  his  opinion.  The  trustees  are  to  inquire  and  decide 
concerning  a  given  man  whether  they  believe  that  he  adhered 
to  and  supported  the  principles  of  the  Democratic  party ;  and 
they  may  well  rest  upon  reasons  which  are  sufficient  to  con- 
trol the  general  mind  of  voters  in  a  matter  of  the  highest  im- 
portance. 

They  may  be  "  orphans."  This  word  describes  a  child  who 
has  lost  one  or  both  of  its  parents.  He  may  be  extremely 
young  and  so  of  course  without  character,  religious  belief,  or 
political  principles,  and  as  by  law  neither  women  nor  chDdren 
vote,  so  in  the  common  speech  neither  are  said  to  have  Demo- 
cratic or  other  political  principles.  Therefore  it  must  be  de- 
termined to  have  been  the  intent  of  the  testator,  as  to  an 
orphan  not  of  sufiicient  age  to  have  acquired  a  character,  that 
he  should  have  been  bom  of  white,  American  and  Protestant 
parents,  of  a  Democratic  father,  and  be  destitute;   and  as 
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to  a  widow,  that  she  should  be  worthy,  deserving,  poor, 
white,  American,  Protestant,  and  have  had  a  Democratic  hus- 
band. 

The  Superior  Court  is  advised  that  the  bequest  for  *^  the 
special  benefit  of  the  worthy,  deserving,  poor,  white,  Ameri- 
can, Protestant,  Democratic  widows  and  orphans  residing  in 
the  town  of  Bridgeport,  Connecticut,"  is  valid  ;  and  that  the 
legacies  by  the  codicil  to  the  Bridgeport  Protestant  Orphan 
Asylum,  and  to  the  Bridgeport  Hospital  are  payable  at  the  ex- 
piration of  one  year  from  the  death  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 


Of  diaritabie  bequests* — A  charitable  bequest  is  not  necessarily  in- 
valid because  the  will  does  not  provide  a  trustee.  Cod.  Theodos.  lib.  16, 
tit.  2, 1,  20;  Eyre  v.  Shaftesbury,  2  P.  Wm.  108,  108;  s.  c.  7  Ves.  Jr.  68, 
68;  Anon.,  1  Ch.  Cas.  267;  Lord  Falkland  v.  Bertie,  2  Vem.  842;  Corp. 
of  Ludlow  V.  Greenhouse,  1  Bligh  R.  (N.  S.)  48;  Attorney-General  v. 
Mayor  of  Dublin,  1  Bligh  R.  (N.  S.)  812;  Attorney-General  v.  Middle- 
ton,  2  Yes.  827;  s.  p.  Attorney-General  v.  Brereton,  2  Ves.  425;  Baptist 
Association  v.  Hart's  Exra,  4  Wheat.  R.  1  ;  McCord  v.  Ochiltree,  8 
Blackf.  15;  Mills  ▼.  Fanner,  1  Meriv.  55;  Attorney-General  v.  Brentwood 
School,  1  Mylne  Ss  Keen,  876;  Yidal  v.  Girard's  Ezra.,  2  How.  155;  Mag- 
gridge  V.  Thackwell,  7  Ves.  86;  Attorney-General  v.  Jackson,  11  Ves. 
865;  West  v.  Knight,  1  Ch.  Cas.  185;  Attorney-General  v.  Hickmen,  2 
£q.  Ga&  Abr.  198;  White  v.  White,  1  Bro.  Ch.  Cas.  12;  Attorney-Gen- 
eral V.  Mayor  of  Coventry,  7  Bro.  Pari.  Cas.  286;  Attorney-General  v. 
Earl  of  Clarendon,  17  Ves.  491 ;  Attorney-General  v.  South  Sea  Com- 
pany, 4  Beav.  458  (b);  Attorney-General  v.  Boucherett,  25  Beav.  116; 
Blifls  V.  American  Bible  Society,  2  Allen,  884;  Com.  v.  Bonsall,  8 
Whari.  559;  Evines'  Appeal,  4  Harris,  44;  Louisville  v.  Trusteea,  15  B. 
Mon.  642;  Yarmouth  v.  Yarmouth,  84  Me.  411;  Sheriff  v.  Lowdnes,  16 
Md.  857 ;  Edwards  v.  Jagers,  19  Ind.  407 ;  Vincennes  University  v.  Indi- 
ana, 14  How.  269;  Washburn  v.  Sewall,  9  Mete.  280:  Sohier  v.  St.  PauFs 
Church,  12  Mete.  250;  Brown  v.  Kelsey,  2  Cush.  248;  Groton  v.  Ruggles, 
17  Me.  187;  Beatty  v.  Kurtz,  2  Pet.  588;  Burr  v.  Smith,  7  Vermont,  210; 
Bartlett  v.  Nye,  4  Mete.  878;  Potter  v.  Chapin,  6  Paige,  649;  Phillips 
Academy  v.  King,  12  Mass.  546;  Preachers^  Aid  Society  v.  Rich,  45  Me. 
552;  Tappan  v.  Deblois,  45  Me.  122;  Philadelphia  v.  Fox,  64  Penn.  St. 
169;  American  Bible  Society  v.  Wetmore,  17  Conn.  188;   Grines  v.  Har- 
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mon,  85  Ind.  198;  Mudonaiy  Society  of  the  Methodist  Epiaoopal  Chiucli 
Y.  Chapman  et  al^  128  Mass.  265 ;  Schonler's  Petition,  184  Masa.  426;  T?'!!- 
liams  ▼.  Pearson,  88  Ala.  299;  Walker  y.  Walker,  25  Ga.  420;  Zanes^ille 
0.  &M.  Co.  Y.  Zanesyille,  17  Ohio  St.  852;  Treat's  Appeal,  80  Conn. 
118. 

A  bequest  is  Yoid  for  uncertainty  when  the  particular  intent  of  the 
testator  cannot  be  ascertained  because  the  objects  of  the  trust  sie  not 
sufficiently  pointed  out.  James  y.  Allen,  8  MeriY.  17 ;  Miller  y.  Bowen,  5 
CI.  &  F.  99;  Morice  y.  Bishop  of  Dunham,  0  Yes.  890;  Ewen  y.  Bamier- 
man,  2  Dow.  &  01.  74;  Attorney-General  y.  Haberdasher's  Co.  1  MyL  Ss 
E.  420;  Nash  y.  Morley,  5  BeaY.  177;  Williams  y.  Eenhaw,  6  Law  J. 
(N.  S.)  Oh.  84;  s.  c.  5  CL  &  P.  Ill ;  Norris  y.  Thomson,  4  0.  B.  Green, 
877;  Biiggs  y.  Perry,  8  De  G.  &  Sim.  626;  s.  c.  8  Macn.  ft  Gord.  546; 
Thayer  y.  Wellington,  9  Allen,  288  ;  Ralston  y.  Telfair,  2  DeY.  £q.  265 ; 
Dorley  y.  Attorney-General,  4  Yin.  Ab.  Charitable  Uses,  c.  pi.  10;  s.  a  S 
Eq.  Cas.  Ab.  104,  pL  15;  s.  c.  7  Yes.  58,  n.;  Harding  y.  Glyn,  1  Atk. 
460;  Burrough  y.  Philcox,  5  MyL  &  Cr.  72;  Salusbury  y.  Denton,  8  K.  & 
J.  520;  Harris  y.  Dn  Pasquier,  26  L.  T.  (N.  8.)  680;  Zeisweiss  y.  Jones, 
68  Pa.  St.  465;  Chamberlain  y.  Chamberlain,  48  N.  T.  424;  Baker  y. 
Clark,  110  Mass.  88;  Sanderson  y.  White,  18  Pick.  828;  Olliffe  et  ano. 
Y.  Wells'  Ezrs.  180  Mass.  221;  Nichols  y.  Allan  Exr.  180  Mass.  211; 
Estate  of  Hinckley,  58  Cal.  457;  Estate  of  Robinson,  68  Cal.  620;  Pas- 
chal Y.  Acklin,  27  Tex.  178. 

But  where  the  bequest  is  to  some  association  whose  duty  it  becomes  to 
dispose  of  the  charity,  or  where  the  will  confers  the  power  upon  the  ex- 
ecutors, trustees,  &c.,  to  discriminate  and  select  or  apportion  the  appli- 
cation of  the  fund,  a  means  is  giYen  whereby  the  objects  can  be  designated 
and  the  bequest  is  Yalid.  Reade  y.  Silles  (27  Eliz.),  Acta  Cane.  559; 
Attomey-Gteneral  y.  Webster,  L.  R.  20  Eq.  488;  Attorney-General  y. 
Hotham,  Turn.  &  Russ.  209;  Powell  y.  Attorney-General,  8  MeiiY.  48; 
Attorney-General  y.  Comber,  2  Sim.  &  Stu.  98 ;  Sorresly  y.  Hollins,  9  Mod. 
221;  s.  G.  1  Coll.  Jurid.  489;  Mayor,  Ac,  of  FaYersham  y.  Ryder,  5  De 
Gkx,  Macn.  &  Gord.  89;  Attorney-General  y.  Whitchurch,  8  Yes.  144; 
Seguine  y.  Seguine,  8  Keys,  668;  Williams  y.  Williams,  4  Seldon,  525; 
Liley  y.  Hey,  1  Hare,  580;  Shotwell  y.  Mott,  2  Sandf.  Ch.  46;  Thompson 
Y.  Thompson,  1  Coll.  881 ;  Kendall  y.  Granger,  5  BeaY.  800 ;  West  y. 
Knight,  ICh.  Cas.  184;  Dent  y.  Allcroft,  80  BeaY.  840;  Trustees  of 
Smith's  Charities  y.  Northampton,  10  Allen,  498 ;  Norru  y.  Thompson's 
Exr.  19  N.  J.  R.  807 ;  Hoey  y.  Kenny,  25  Barb.  806 ;  Chambers  y.  St. 
Louis,  29  Mo.  548;  Curtis  y.  Hutton,  14  Yes.  589;  Matter  of  Hageumeyer's 
Will,  12  Abb.  K.  C.  482 ;  Sanderson  y.  White,  18  Pick.  888;  Clapp  y. 
Fullerton,  84  N.  T.  197;  Holmes  y.  Mead,  52  N.  Y.  882;  Suter,  Adm'r  y. 
Milliard  et  al.  182  Mass.  412;  Rotch  y.  Emerson,  105  Mass.  481 ;  Power- 
Y.  Cassidy  et  al.  79  N.  T.  602;  s.  o.  1  Am.  Prob.  R.  868;  affi'g  16  Hun, 
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294;  Vaux's  Appeal,  109  Pa.  Bt.  497 ;  Lewin  on  Trusts,  c.  2;  Stevens' 
Adm'x  y.  Burgess  et  al.  61  Me.  S9. 

A  devise  to  the  trustees  to  an  unincorporated  association  is  an  execu- 
tory devise,  and,  unless  prohibited  by  statute,  will  be  sustained.  Isaac 
V.  Gumperz,  Ambl.  238,  n. ;  Attorney-General  v.  Stepney,  10  Ves.  22 ; 
Boyle  on  Charities,  100;  Betts  v.  Betts.  4  Abb.  N.  C.  817;  People  v. 
Thompson,  21  Wend.  285 ;  Commonwealth  v.  Allegheny  County,  20  Pa. 
St.  185;  Marx  v.  McGIynn,  88  N.  T.  857;  Tappan's  Appeal,  52  Conn. 
412;  Parker  v.  Parker,  128  Mass.  584;  Tappan  v.  Deblois,  45  Me.  122  ; 
Preachers'  Aid  Society  v.  Rich,  Id.  552. 

The  existence  of  &ey  pres  power  as  inherent  in  courts  of  equity  in  the 
United  States  has  been  generally  denied.  Here  courts  of  equity  act  judi- 
cially, and  not  as  parens  patrim^  and  will  not  divert  an  illegal  or  uncertain 
gift  to  a  charitable  object  nowise  intended  by  the  testator.  Curling  v. 
Curling,  8  Dana,  38;  Chambers  v.  St.  Louis,  29  Mo.  548;  Grines  v.  Har- 
mon, 85  Ind.  249;  Gillman  v.  Hamilton,  16  111.  225;  Starkweather  v. 
American  Bible  Society,  72  III.  60 ;  Miller  v.  Chittenden,  2  Iowa,  815 ; 
Lapage  v.  McNamara,  5  Iowa,  146;  Carter  v.  Balfour,  19  Ala.  814;  Adams 
V.  Bass,  18  Ga.  180 ;  Beekman  v.  Bonsor,  27  Barb.  260 ;  Dublin  Case,  88 
N.  H.  510 ;  BartleU  v.  King,  12  Mass.  545 ;  Burbank  v.  Whitney,  24 
Pick.  152 ;  Holland  v.  Peck,  1  Ired.  Eq.  255 ;  Pringley  v.  Dorsey,  8  S. 
C.  (N.  8.)  509;  Smith  v.  Nelson,  18  Vt  554;  Heiss  v.  Murphy,  40  Wise. 
276 ;  Board  of  Education  v.  Edson,  18  Ohio  St.  221 ;  Estate  of  Hinckley, 
58  CaL  512 ;  McCord  v.  Ochiltree,  8  Blackf .  15 ;  Cruikshank  v.  Home  for 
the  Friendless,  18  Abb.  N.  C.  282. 

The  English  Courts  recognize  the  cypres  doctrine  and  in  the  courts  of 
some  of  the  States  bequests  have  been  executed  cy  pre$,  Langford  v. 
Gowland,  9  Jur.  (N.  S.)  12;  Aston  v.  Wood,  6  L.  R.  Eq.  419;  Pocock  v. 
Attorney-General,  8  L.  R.  Ch.  D.  842;  Alchin  Trustees,  14  L.  R.  Eq.  280; 
Jackson  v.  Phillips,  14  Allen,  550 ;  Attorney  v.  Garrison,  101  Mass.  227; 
Academy  v.  Clemens,  50  Mo.  167 ;  Gk>ode  v.  McPherson,  51  Mo.  126 ; 
Philadelpbia  v.  Girard,  45  Pa.  St.  9. 


Vol.  v.— 2 


806  AMERICAN  PROBATE  REPORTS. 

JoNBS  V8.  Jokes. 

[66  Wiflconflin,  810.] 

GoNSTBUCmON  OF   A  WILL. — LiFB    ESTATE  WITH    POWEB  OF  DIB- 

POBinON. 

A  will  proTided  m  ibilows :  "  After  my  Uwftal  debts  are  paid  and  diflchnged,  I 
giTe,  bequeath,  and  dispose  of  as  follows,  to  wit:  To  my  beloTed  wife,  M.  J., 
all  that  ii  in  my  possession  at  the  time  of  my  decease;  and  also  my  wife  have 
right  to  sell  the  estate,  if  that  will  be  her  ohoioe.  And  after  my  wife's  deoeaae, 
the  property  to  be  parted  to  my  dear  children  in  equal  shares."  Meld,  that  the 
widow  took,  under  the  will,  only  an  estate  for  life  in  the  property,  with  power 
to  sell  such  life  estate,  and  that  the  children  took,  in  equal  shares,  a  rested 
remainder  in  fee. 

Appeal  from  the  Oircnit  Court  for  Dodge  County. 

George  Oaryy  for  appellant. 

D.  D.  Thomas  and  /.  C.  Sloan^  for  respondents. 

Lyon,  J.  It  was  said  by  Chief  Justice  Marshall,  in  Smitk 
y.  BeU  (6  Pet.  68),  that  *^  the  first  and  great  rule  in  the  expo- 
sition of  wills,  to  which  all  other  rules  must  bend,  is  that  the 
intention  of  the  testator  expressed  in  the  will  shall  prevail, 
provided  it  be  consistent  with  the  rules  of  law."  This  role 
has  been  asserted  in  a  variety  of  forms,  and  enforced  in  all 
courts  of  this  country  and  England  whose  decisions  are  author- 
itative, and  it  has  never  been  shaken  by  adverse  rulings. 

The  case  of  jffnac  v.  Knox  (69  Wis.  172)  affords  an  apt 
illustration  of  the  application  of  the  rule.  The  will  to  which 
construction  was  given  in  that  case  contained  this  clause:  ^^I 
give,  devise,  and  bequeath  unto  my  wife,  M.,  her  heirs  and  as- 
signs, forever,  all  my  real  and  personal  estate,  .  .  .  hav- 
ing full  confidence  in  my  said  wife ;  and  hereby  request  that, 
at  her  death  she  will  divide  equally  .  .  .  between  my  sons 
and  daughters  [naming  them]  aU  the  proceeds  of  my  said  prop- 
erty, real  and  personal,  .  .  .  hereby  bequeathed."  It  was 
held  that  the  precatory  words  in  the  will  raised  a  trust  in 
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favor  of  the  testator's  children,  although  none  was  expressed, 
and  although  the  devise  was  to  the  wife,  her  heirs  and  as- 
signs, forever ;  and  that  the  widow  took  a  life  estate  in  the 
property,  conpled  with  a  trust  as  to  the  remainder  in  favor  of 
the  children. 

So,  in  this  case,  we  have  but  two  questions  for  determina- 
tion :  (1)  What  intention  has  the  testator  expressed  in  his  will 
in  respect  to  the  disposition  of  his  estate  ?  and,  (2)  His  inten- 
tion being  ascertained,  is  there  any  existing  rule  of  law  which 
will  prevent  the  court  from  carrying  it  out  i 

1.  The  disposition  which  the  testator  intended  to  make  of 
his  property  is  made  perfectly  clear  by  the  terms  of  his  will. 
First,  he  gave  all  his  property  to  his  wife.  That  is  the  signifi- 
cation of  the  words  "  all  that  is  in  my  possession,"  employed 
in  the  instrument.  Then  he  gave  "  the  property  "  to  his  chil- 
dren, necessarily  meaning  the  same  property  mentioned  in  the 
devise  and  bequest  to  his  wife,  to  be  ^^  parted  to  " — that  is  to 
say,  divided  between  them — ^in  equal  shares,  after  the  death  of 
his  wife.  The  provision  for  his  wife  contains  no  word  of  in- 
heritance, and  it  is  obvious  that  his  children,  equally  with  her, 
were  the  objects  of  his  care  and  bounty.  In  view  of  the  fact 
that  he  employed  no  language  from  which  an  intention  to  be- 
stow more  than  a  life  estate  upon  his  wife  can  be  inferred^  the 
provision  which  he  made  for  his  children  shows  very  clearly 
that  he  intended  to  give  her  only  a  life  estate. 

2.  Is  there  any  rule  of  law  which  will  prevent  the  court 
from  carrying  out  and  executing  the  expressed  intentions  of 
the  testator  in  respect  to  the  disposition  of  his  property? 
Counsel  for  the  appellant,  who  is  deservedly  eminent  for  great 
learning  in  this  branch  of  the  law,  maintains  that  the  power 
of  sale  contained  in  the  will — "  and  also  my  wife  have  right  to 
sell  the. estate,  if  that  will  be  her  choice  " — authorizes  the  ap- 
pellant to  dispose  of  the  whole  estate  of  the  testator,  abso- 
lutely, for  her  own  exclusive  benefit.  That  is  to  say,  counsel 
maintains  that  the  power  is  general  and  beneficial,  and,  the 
same  being  unaccompanied  by  any  trust,  the  life  estate  of  the 
appellant,  the  grantee  of  the  power,  is  changed  as  to  creditors 
and  purchasers  into  an  absolute  fee,  subject  to  the  future  estate 
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of  the  tefitHtor's  children  only  in  case  the  appellant  die  without 
executinj;  the  power  and  the  property  has  not  been  sold  for 
the  satisfaction  of  her  debts.  (B.  S.  ch.  97,  sees.  2104-2112.) 
He  argnes  from  these  premises  that  the  estate  or  interest  of 
the  children  of  thd  testator  under  the  will  is,  at  most,  a  con- 
tingent remainder. 

We  do  not  stop  to  inquire  whether  this  conclusion  is  prop- 
erly deducible  from  the  premises,  or  what  would  be  the  effect 
upon  the  parties  of  such  a  construction  of  the  will,  for  the 
reason  we  do  not  think  the  premises  are  sound.  The  power 
of  sale  may  be  beneficial,  but  we  are  of  the  opinion  that  it  is 
not  a  general  power.  As  already  observed,  the  testator  mani- 
festly gave  to  his  children  remainder  in  fee  in  the  same  prop- 
erty in  which  he  gave  his  widow  a  life  estate.  There  is 
nothing  in  the  will  (aside  from  the  power  of  sale)  from  which 
it  can  be  inferred  that  he  intended  to  authorize  any  sale  of  the 
corpus  of  his  estate ;  and  the  language  of  the  power  itself 
does  not  necessarily  raise  such  an  inference.  On  the  con- 
trary, it  is  quite  obvious  that  he  intended  his  property  to  go 
to  his  children  intact,  on  the  determination  of  the  life  estate. 
We  cannot  believe  that  by  the  terms  of  his  will  the  testator 
placed  it  in  the  power  of  his  widow  to  sell  the  property  abso- 
lutely, and  thus  put  upon  his  children  the  risk  of  her  losing 
the  proceeds  in  unfortunate  investments  or  otherwise.  There 
was  nothing  in  the  circumstances  of  the  widow,  or  the  situ- 
ation of  the  estate,  which  called  for  any  such  power,  and,  as 
already  remarked,  nothing  in  the  will  which  ought  to  be 
held  as  conferring  it.  Hence,  we  agree  with  the  Circuit 
Court,  that  the  power  of  sale  only  authorizes  the  appellant 
to  sell  her  life  estate  or  interest  in  the  property,  leaving  the 
property  intact  for  the  testator^s  children  when  his  widow  shall 
decease. 

These  views  take  this  case  out  of  the  rule  of  Campbdl  v. 
Becmmant  (91  N.  Y.  464),  and  the  cases  therein  cited,  much 
relied  upon  by  counsel  for  appellant,  to  the  effect  that  when 
the  property  is  to  be  spent  by  the  primary  legatee  at  his 
pleasure  a  further  limitation  is  hostile  to  the  nature  and  in- 
tention of  the  gift,  and  therefore  void.     This  case  is  more 
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nearly  like  that  of  Terry  v.  IViggina  (47  N.  Y.  512),  in  which 
the  power  of  sale,  general  in  terms,  was  held  to  be  limited  to 
the  necessities  of  the  devisee  of  a  life  estate,  and  a  remainder 
over  to  a  religious  society  was  upheld.  Smith  v.  BeU  (6  Pet. 
68),  above  cited,  is  a  very  strong  case  in  the  same  direction. 

We  are  aware  of  no  other  principal  of  law  which  forbids  a 
construction  of  this  will  as  the  testator  made  it.  Were  the 
famous  rule  in  8heUey*8  Case  (1  Coke,  219)  in  force  in  this 
State,  it  might  defeat  the  provision  for  the  children  of  the  tes- 
tator, who,  it  was  admitted  by  counsel  for  both  parties,  are 
the  children  of  the  appellant,  his  widow,  also.  We  have  here, 
therefore,  in  substance  and  legal  effect,  a  devise  and  bequest 
to  the  widow  of  the  testator  for  life,  with  remainder  to  the 
heirs  of  her  body.  That  rule  is  that  the  words  ^'  heirs  of  her 
body  "  are  words  of  limitation,  and  not  of  purchase,  and  the 
ancestor — the  widow  of  the  testator — takes  the  whole  estate. 
But  the  rule  in  SheUey^s  Case  is  not  in  force  in  this  State. 
The  opposite  doctrine  prevails  here,  and  is  contained  in  B.  S. 
sec.  2052,  which  provides  that  in  such  a  case  the  heirs  of  the 
body  of  tenant  for  life  shall  take  as  purchasers  by  virtue  of 
the  remainder  limited  to  them.  This  saves  the  remainder,  and 
effectuates  the  expressed  intention  of  the  testator. 

The  rules  for  the  management  and  disposition  of  per- 
sonal estate  bequeathed  for  life,  with  remainder  over,  are  laid 
down  in  Qclder  v.  LitfUjohn  (30  Wis.  344),  and  no  repetition 
of  them  is  here  required. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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EOKYAIilKEA    V8.  SOHLBGEL. 

[104  New  York,  125.] 

Dow£B.«— Election  between  dower  and  a  proyibion  or  the 
WILL. — Intention. 

Dower  if  not  excluded  by  a  proyimon  for  the  wife  of  the  testator  ezoept  by  ex- 
preei  words  or  necessary  implication,  nor  is  the  intention  to  put  the  widow  to 
an  election  to  be  inferred  firom  the  extent  of  the  provision,  or  because  she  is 
devisee  for  life  or  in  fee,  or  because  it  seems  inequitable  to  permit  her  to  dsim 
both  the  proTision  and  the  dower. 

Where  the  testator  giyes  the  residuum  of  his  estate  to  his  executors,  to  sell  and 
dispose  thereof,  and  to  diyide  the  proceeds  equally  between  hia  "  wife  end 
children,  share  and  share  alike,"  the  widow  is  not  Uiereby  put  to  her  election, 
but  is  'entitled  to  her  dower  in  addition  to  such  a  provision  for  her  in  the 
will. 

AcnoN  for  the  coDstniction  of  the  will  of  Schl^el,  de- 
ceasedy  upon  appeal  from  the  judgment  of  the  Supreme  Court. 
The  opinion  states  the  case. 

John  W.  JSimvaltnka  and  Henry  MeCUnJceyy  for  appellants, 
citing  Lent  v.  n(yumrd,  89  N.  Y.  177 ;  Dodge  v.  Pond,  23  Id. 
69 ;  Stagg  v.  Jackson,  1  Id.  206 ;  Monorief  v.  Roes,  50  Id. 
481 ;  MeaJcvng  v.  CrofrmeUy  5  Id.  136 ;  Hatch  v.  BasseUj  62 
Id.  359 ;  Bogert  v.  HerteU,  4-  Hill,  492 ;  Ordham  v.  LMng- 
ston,  7  Hun,  11 ;  Ze  F&vre  v.  Toole,  84  N.  T.  96  ;  Brink  v. 
Layton,  2  Eedf .  E.  79 ;  Hawley  v.  James,  16  Wend.  62-142 ; 
Willard's  Eq.,  713, 715 ;  Story's  Eq.,  §  1075 ;  Dodge  v.  Dodge, 
81  Barb.  413 ;  2  Redf.  on  Wills,  442 ;  Yemon  v.  Vernon,  53 
N.  Y.  861,  361 ;  Prt/oost  v.  Cdyer,  62  Id.  585 ;  Baiics  v.  HiOr 
man,  43  Barb.  645 ;  Savage  v.  Btmiham,  17  N.  Y.  577 ;  To- 
bias V.  Ketcham,  82  Id.  327 ;  Cook  v.  PUU,  98  Id.  35. 

W.  E.  Olover,  for  respondents,  citing  Leni  v.  Howard,  89 
N.  Y.  169 ;  Chalmers  v.*  StovU,  2  Vee.  &  Bea.  222 ;  2  How. 
Pr.  N.  S.  514 ;  Cole  v.  Cole,  2  Id.  516  ;  Dickson  v.  RoUnson, 
1  S.  &  St4  513 ;  Le  F^ore  v.  Toole,  84  N.  Y.  95-102 ;  Hatch 
V.  Bassett,  52  Id.  359 ;  JUoncrief  v.  Ross,  60  Id.  431. 
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George  Bliss,  for  respondents,  citing  Lasher  v.  Lasher,  13 
Barb.  106 ;  Chureh  v.  BvU,  2  Denio,  430  ;  affi'd,  5  Hill,  206 ; 
Adsit  V.  Adsity  2  Johns.  Ch.  448,  452 ;  Sanford  v.  Jackson, 
10  Pai.  266 ;  Tolnas  v.  Ketoham,  32  N.  Y.  319,  325  ;  Leu)is  v. 
Smith,  9  Id.  502,  611,  521 ;  Vernon  v.  Vernon,  53  Id.  351, 
362 ;  In  re  ZahH,  94  Id.  605  ;  Leonard  v.  Steele,  4  Barb.  20 ; 
Ftdler  v.  Totes,  8  Paige,  325,  330 ;  In  re  Frazer,  92  N.  Y. 
239 ;  BuU  v.  Church,  5  Hill,  206 ;  affi'd,  2  Denio,  430 ;  Jack- 
son  v.  Churchill,  7  Cow.  286 ;  JETavens  v.  Havens,  1  Sandf. 
Ch.  324,  329,  331 ;  Wood  v.  Wood,  6  Paige,  596,  599;  Smith 
y.  Kniskerny  4  Johns.  Ch.  9  ;  Rathbone  v.  Dyckman,  3  Paige, 
9 ;  White  v.  Kane,  1  How.  U.  8. 382 ;  MiUs  v.  Mills,  28  Barb. 
454 ;  Dawson  v.  BeU,  1  Keen,  761,  764;  Bending  v.  Bending, 
3  Kay  &  J.  257 ;  Harrison  v.  Harrison,  1  Keen,  768  ;  Foster 
V.  Cook,  3  Bro.  C.  C.  347;  Gibson  v.  Gibson,  17  Eng.  L.  & 
Eq.  349 ;  Williams  v.  Freeman,  98  N.  Y.  577 ;  EUis  v.  Leuns, 
3  Hare,  310. 

Andrews,  J.  The  question  is,  whether  the  widow  of  the 
testator  is  put  to  her  election  between  dower  and  the  provision 
in  the  will. 

The  estate  of  the  testator  consisted  of  both  real  and  per- 
sonal property.  The  will,  after  directing  the  payment  of  the 
testator's  debts  and  funeral  expenses,  and  after  giving  to  his 
wife  the  bed-room  furniture  in  his  dwelling-house,  and  to  his 
children  the  rest  of  the  furniture  therein,  proceeds  as  follows : 
'^  All  the  rest,  residue  and  remainder  of  my  estate,  property, 
and  effects  of  every  nature,  kind,  and  description,  I  give, 
devise,  and  bequeath  to  my  executors  and  executrix  herein- 
after named,  and  I  authorize  and  direct  them  to  sell  and  dis- 
pose of  the  same  at  such  time  and  on  such  terms  as  to  them 
shall  seem  best,  and  to  divide  the  proceeds  thereof  equally 
among  my  wife  and  children,  share  and  share  alike." 

There  can  be  no  controversy  as  to  the  general  principles 
governing  the  question  of  election  between  dower  and  a  pro- 
vision for  the  widow  in  the  will.  Dower  is  favored.  It  is 
never  excluded  by  a  provision  for  a  wife,  except  by  express 
words  or  by  necessary   implication.      Where  there  are  no 
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expresB  words  there  must  be  upon  the  face  of  the  will  a 
demonstration  of  the  intention  of  the  testator  that  the  widow 
shall  not  take  both  dower  and  the  provision.  The  will  for- 
nishes  this  demonstration  only  when  it  clearly  appears  without 
ambiguity  or  doubt,  that  to  permit  the  widow  to  claim  both 
dower  and  the  provision  would  interfere  with  the  other  dis- 
positions and  disturb  the  scheme  of  the  testator,  as  manifested 
by  his  will.  The  intention  of  the  testator  to  put  the  widow  to 
an  election  cannot  be  inferred  from  the  extent  of  the  provision, 
or  because  she  is  a  devisee  under  the  will  for  life  or  in  fee,  or 
because  it  may  seem  to  the  court  that  to  permit  the  widow  to 
claim  both  the  provision  and  dower  would  be  unjust  as  a  fam- 
ily arrangement,  or  even  because  it  may  be  inferred  or  believed, 
in  view  of  all  the  circumstances,  that  if  the  attention  of  the 
testator  had  been  drawn  to  the  subject  he  would  have  expressly 
excluded  dower.  We  repeat,  the  only  sufficient  and  adequate 
demonstration  which,  in  the  absence  of  express  words,  will 
put  the  widow  to  her  election,  is  a  clear  incompatibility,  aris- 
ing on  the  face  of  the  will,  between  a  claim  of  dower  and  a 
claim  to  the  benefit  given  by  the  will.  We  cite  a  few  of  the 
cases  in  this  State  showing  the  general  principle  and  the  wide 
range  of  application.  {Adsii  v.  Addt^  2  J.  Ch.  449 ;  Sanford 
V.  JacksoHy  10  Paige,  266 ;  Church  v.  BuU,  2  Den.  430 ;  Zetois 
V.  Smith,  9  N.  Y.  502 ;  Fuller  v.  Totes,  8  Paige,  325  ;  Bavens 
V.  Rmens,  1  Sand.  Ch.  824,  831 ;  Wood  v.  Wood,  5  Paige, 
596.) 

In  view  of  these  settled  rules,  we  think  the  widow  in  this 
case  was  not  put  to  her  election.  The  devise  to  the  executors 
was  void  as  a  trust,  but  valid  as  a  power  in  trust,  for  the  sale 
of  the  lands  and  a  division  of  the  proceeds,  and  the  lands 
descended  to  the  heirs  of  the  testator,  subject  to  the  execution 
of  the  power.  (I  Eev.  Stat.  p.  729,  §  56 ;  Cooke  v.  PlaU,  98 
K.  Y.  35.)  It  is  strenuously  urged  that  the  power  of  sale 
being  peremptory,  worked  an  equitable  conversion  of  the 
lands  into  personalty,  as  of  the  time  of  the  testator's  death, 
and  created  a  trust  in  the  executors  in  the  proceeds  for  the 
purpose  of  distribution,  which  trust,  it  is  alleged,  is  incon^ 
sistent  with  a  claim  of  dower.      The  doctrine  of  equitable 
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conversioD,  as  the  phrase  implies,  is  a  fiction  of  equity  which 
is  frequently  applied  to  solve  questions  as  to  the  validity  of 
trusts;  to  determine  the  legal  character  of  the  interests  of 
beneficiaries ;  the  devolution  of  property  as  between  real  and 
personal  representatives,  and  for  other  purposes.  It  seems  to 
be  supposed  that  there  is  a  necessary  repugnancy  between  the 
existence  of  a  trust  in  real  property  created  by  a  will,  and  an 
outstanding  dower  interest  of  a  widow  in  the  trust  property. 
We  perceive  no  foundation  for  this  contention.  If  the  pur- 
poses of  a  trust,  as  declared,  require  that  the  entire  title,  free 
from  the  dower  interest  of  the  widow,  should  be  vested  in  the 
trustees  in  order  to  effectuate  the  purposes  of  the  testator  in 
creating  it,  a  clear  case  for  an  election  is  presented.  (  Vernon 
V.  Vemony  6S  N.  Y.  851.)  But  the  mere  creation  of  a  trust 
for  the  sale  of  real  property  and  its  distribution,  is  not  incon- 
sistent with  the  existence  of  a  dower  interest  in  the  same 
property.  There  is  no  legal  difficulty  in  the  trustee  executing 
the  power  of  sale,  but  the  sale  will  necessarily  be  subject  to 
the  widow's  right  of  dower,  as  it  would  be  subject  to  any 
outstanding  interest  in  a  third  person,  paramount  to  that  of 
the  trustee.  In  the  cases  of  Savage  v.  Burnham  (17  N.  T. 
561),  and  Tobias  v.  Ketcham  (82  Id.  819),  the  widow  was  put 
to  her  election,  not  because  the  vesting  of  the  title  in  trus- 
tees  was  per  se  inconsistent  with  a  claim  for  dower,  but  for 
the  reason  that  the  will  made  a  disposition  of  the  income,  and 
contained  other  provisions  which  would  be  in  part  defeated  if 
dower  was  insisted  upon.  There  is  language  in  the  latter  case, 
which,  disconnected  with  the  context,  may  give  color  to  the 
contention  of  the  appellant.  But  it  is  the  principle  upon 
which  adjudged  cases  proceed  which  is  mainly  to  be  looked 
to,  because  a  correct  principle  is  sometimes  misapplied.  There 
is,  however,  no  ground  for  misapprehension  of  the  meaning  of 
the  learned  judge  in  that  case,  interpreting  his  language  with 
reference  to  facts  then  under  consideration.  It  has  frequently 
been  declared  that  powers  of,  or  in  trust  for  sale,  are  not  in- 
consistent with  the  widow's  right  of  dower.  {Gibson  v.  Oib- 
soHy  17  Eng.  L.  &  Eq.  349 ;  Bending  v.  Bending^  8  Kay  &  J. 
257;  Adsie  v.  Adsitj  supra;  In  re  Frazer,  92  N.  T.  239.) 
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And  it  was  held  in  Wood  v.  Wood  (5  Paige,  596),  that  the 
widow  was  not  put  to  her  election  where  the  testator  devised 
all  his  property  to  trastees  with  a  peremptory  power  of  sale^ 
and  directed  the  payment  to  the  widow  of  an  annuity  out  of 
the  converted  fund.  The  same  conclusion  was  reached  under 
very  similar  circumstances  in  FtM&r  v.  Totes  (8  Paige,  335), 
and  In  re  Frazer  {euprd)^  the  widow's  dower  was  held  not  to 
be  excluded  by  a  provision  in  the  will,  although  as  to  a  por- 
tion of  the  realty  the  power  of  the  sale  given  to  the  executors 
was  peremptory.  The  general  doctrine  is  very  clearly  stated 
by  the  Vice-Chancellor  in  EtLie  v.  Lewis  (3  Hare,  310) :  "  I 
take  the  law  to  be  clearly  settled  at  this  day,  that  a  devise  of 
lands  eo  nomine  upon  trusts  for  sale,  or  a  devise  of  lands  eo 
nomine  to  a  devisee  beneficially,  does  not  per  se  express  an 
intention  to  devise  the  lands  otherwise  than  subject  to  its  legal 
incidents,  dower  included."  This  remark  of  the  Yice-Ghancel- 
lor  also  answers  the  claim  that  the  testator,  when  he  described 
as  the  subject  of  the  dower  '^  all  the  rest,  residue,  and  remain- 
der of  my  estate,"  meant  the  entire  title,  or  the  estate  as  en- 
joyed by  him.  A  similar  argument  was  answered  by  Lord 
Thnrlow  in  Fosi^  v.  Cook  (3  Bro.  Oh.  0.  347).  "  Because,"  he 
said,  '^  the  testator  gives  all  his  property  to  the  trustees,  I  am 
to  gather  from  his  having  given  all  he  has,  that  he  has  given 
that  which  he  has  not."  The  argument  that  the  testator  in- 
tended equality  of  division  between  his  wife  and  children  i& 
also  answered  by  the  same  consideration.  The  proceeds  of 
the  testator's  estate  were,  by  the  will,  to  be  equally  distributed. 
It  left  untouched  the  dower  of  the  widow,  which  he  could  not 
sell  or  authorize  to  be  sold,  and  which  was  a  legal  right  not 
derived  from  him  and  paramount  to  all  others.  It  may  be 
conjectured,  perhaps  reasonably  inferred,  that  the  testator 
really  intended  the  provision  for  his  wife  to  be  exclusive  of 
any  other  interest,  but  so  it  is  not  written  in  the  will,  and  we 
are  not  permitted  to  yield  any  force  to  the  suggestion.  It  is  a 
question  of  legal  interpretation  which  has  been  settled. 

The  judgment  should,  therefore,  be  a£Srmed. 
All  concur. 
Judgment  affirmed. 
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Ebllby  vs.  Viqas. 

[112  lilinoSs,  248.] 
CoKSTBUCmOir  of  a  will. — DbVTSE  to  a  OLABB   AB    ^^  HBIBS   AT 


Where  a  deTiae  is  made  to  a  class  of  persons  not  named,  ^*  as  heirs  at  law  "  of 
the  testator,  so  that  reference  has  to  be  made  to  the  statute  to  ascertain  the 
persons  who  constttote  his  heirs,  the  provisions  of  the  statute  as  to  the  quan- 
tity each  shall  take  must  also  govern.  In  such  case  the  estate  devised  will  be 
divided  among  his  heirs,  as  in  oases  of  intestacy. 

Appeal  from  the  Circuit  Conrt  of  Greene  county,  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Morrison^  WhiUock  db  LippmooUy  for  appellants. 

Jdmea  R.  Ward,  for  appellees. 

Soorr,  J.  The  bill  in  this  case  was  brought  by  a  part  of 
the  heirs  at  law  of  Titus  W.  Vigas,  deceased,  against  his  other 
heirs,  for  a  partition  of  the  real  estate  of  which  the  testator 
died  seized.  Surviving  the  death  of  the  testator,  were  his 
widow  (since  deceased),  his  daughter  Jane  (intermarried  with 
Milton  F.  Kelley),  and  his  grandchildren,  William  Vigas, 
Titus  Yigas,  Hattie  Yigas,  and  Josephine  Yigas  (intermarried 
with  Ohristopher  Doyle),  children  of  his  son  James  Yigas,  who 
departed  this  life  before  the  death  of  the  testator.  Since  the 
death  of  the  testator,  his  grandson,  William  Yigas,  has  died 
without  issue,  leaving  as  his  only  heirs  at  law  his  mother, 
Sarah  F.  Yigas,  and  his  brothers  and  sisters,  as  above  stated. 
It  is  alleged  in  the  bill  that  by  the  terms  of  the  testator's  will 
Jane  Kelley,  his  only  surviving  child,  would  take  but  one-fifth 
of  the  '^  remainder  "  of  the  estate,  and  that  the  heirs  at  law  of 
his  deceased  son  would  take  the  other  four-fifths,  and  the  Cir- 
cuit Court  BO  decreed.  Jane  Kelley,  her  husband  joining  with 
her,  brings  the  case  to  this  court,  and  assigns  for  error  that 
decision  of  the  Circuit  Court. 

The  second  clause  of  the  will  of  Titus  W.  Yigas,  deceased. 
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which  was  duly  admitted  to  probate  in  the  county  where  he 
had  resided,  is  as  follows  : 

"  Second.  I  give,  devise,  and  bequeath  unto  my  beloved 
wife,  Margaret  T.  Yigas,  all  my  estate,  both  real  and  personal 
property,  of  whatsoever  kind,  during  her  natural  life,  and  at 
her  death,  all  the  property  aforesaid  to  her  bequeathed,  to  my 
daughter,  Jane  Kelley,  the  sum  of  $1,000,  and  to  my  daughter- 
in-law,  Sarah  L.  Yigas,  wife  of  James  Yigas,  deceased,  lot  JMo. 
258,  in  Carlin's  addition  to  the  town  of  CarroUton,  in  the 
county  and  State  aforesaid,  the  remainder  of  my  estate  to  be 
divided  equal  among  my  heirs  at  law." 

The  widow,  to  whom  a  life  estate  was  given  by  this  pro- 
vision of  the  will,  has  since  died,  and  the  question  is,  how  shall 
the  "  remainder "  of  his  estate  be  divided  among  the  "  heirs 
at  law"  of  the  testator.  After  making  special  devises  and 
bequests,  it  will  be  observed,  the  testator  then  provides,  "  the 
remainder  of  my  estate  to  be  divided  equal  among  my  heirs  at 
law."  The  proof  is,  the  testator  left  one  daughter  and  four 
grandchildren  his  only  "heirs  at  law,"  and  the  question  is, 
how  do  they  take  the  "remainder"  of  his  estate — whether 
per  stirpes  or  per  capita.  Although  the  will,  in  this  respect, 
is  by  no  means  free  from  ambiguity,  the  court  is  of  opinion 
the  heirs  take  the  "remainder"  of  the  testator's  estate  per 
stirpes.  That  would  give  one-half  of  the  "remainder"  of  the 
estate  to  his  daughter  Jane,  and  to  the  heirs  at  law  of  James 
Yigas,  deceased,  the  other  half.  It  will  be  observed  the  de- 
vise of  the  remainder  of  the  estate,  after  the  determination  of 
the  life  estate  first  created,  is  to  a  class  of  persons — that  is, 
to  the  "  heirs  at  law  "  of  the  testator.  To  ascertain  who  are 
included  in  the  class  designated  as  "  heirs  at  law,"  reference 
must  be  had  to  the  statute  of  this  State  regulating  descents 
and  distribution  of  estates.  Tlie  rule  establislied  by  the  deci- 
sion of  this  court  in  RicJiards  v.  Miller  (62  HI.  417)  is,  when 
the  statute  is  invoked  to  ascertain  the  persons  who  take  a 
devise  or  bequest  by  a  general  description,  its  provisions  as  to 
the  quantity  each  shall  take  must  also  be  observed.  The  same 
doctrine  had  previously  been  declared  in  Doggett  v.  Stock  (8 
Mete.  460),  and  in  TiUingast  v.  Cook  (9  Id.  143).    It  will  be 
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seen  the  testator,  by  his  will,  disposed  of  the  remainder  of  his 
estate  to  his  '^  heirs  at  law,"  bnt  made  no  devise  of  it  to  any 
one  by  name,  other  than  designating  them  as  a  class.  The 
word  "heir,"  it  is  said,  when  nncontroUed  by  the  context, 
designates  the  person  appointed  by  law  to  succeed  to  the  estate 
in  question,  as  in  case  of  intestacy,  and  so  the  authorities  seem 
to  hold.  Who  are  heirs  of  a  deceased  person  is  determined 
and  declared  by  statnte,  and  the  quantity  each  shall  take,  as 
hevr^  is  also  fixed.  Observing  these  rules  of  construction,  it 
would  seem  the  residue  of  the  estate  of  the  testator  should  be 
divided  in  accordance  with  the  provisions  of  the  statute,  as  in 
cases  of  intestacy.  That  being  so,  the  heirs  at  law  in  this  case, 
nnder  the  statute,  would  take  the  remainder  of  the  testator's 
property  p&r  stirpeSy  and  not  per  capita.  This  construction 
accords  with  what  seems  to  have  been  the  plain  intention  of 
the  testator.  The  only  donbt  as  to  its  correctness  arises  out  of 
the  use  of  the  words  "equal  among"  in  the  will.  It  is 
understood  the  words  "  equal  among,"  or  "  equally,"  or 
''share  and  share  alike,"  when  used  in  a  will,  mean  a  division 
of  the  estate  per  capita;  but  this  meaning  of  these  words 
may  be  controlled  by  the  context,  and  is  often  so  done.  That 
is  the  case  here.  The  testator,  by  making  a  bequest  of  money 
to  his  own  daughter  and  a  devise  of  land  to  his  daughter-in- 
law,  evidently  intended  to  make  an  equal  division  of  his  estate 
between  his  daughter  and  the  family  of  his  deceased  son,  and 
it  is  not  unreasonable  to  believe  that  was  all  he  meant  by  the 
use  of  the  words  "  equal  among."  This  most  just  intention 
ought  not  to  be  defeated  by  giving  to  the  words  employed  in 
the  will  an  arbitrary  and  technical  meaning  never  understood, 
or  perhaps  thought  of,  by  the  testator  when  he  used  them. 
This  construction  of  the  will  not  only  conforms  to  what  is 
believed  to  have  been  the  evident  intention  of  the  testator,  as 
manifested  by  the  context,  but  it  finds  strong  support  in  the 
previous  decisions  of  this  and  other  courts.  (Richo/rda  v. 
MiOery  62  111.  417 ;  BasaeU  v.  Granger,  100  Mass.  348;  Boa- 
hirCa  Appeal,  3  Pa.  St.  304.) 

This  case  may  be  readily  distinguished  from  Pitney  v. 
Brovm,  44  111.  363.    In  that  case  the  devise  of  the  residue  of 
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the  estate  was  to  deviBees  by  name.  Here  the  devise  is  to  a 
class  of  persons  designated  as  ^^  heirs  at  law."  In  the  former 
case,  the  persons  to  take  the  estate  were  specifically  named,  sb 
well  as  the  quantity  each  shonld  take.  But  in  the  case  bring 
considered,  reference  must  be  had  to  the  statute  to  ascertain 
who  are  the  ^'  heirs  at  law ''  of  the  testator,  and  when  that  is 
done,  the  rule  seems  to  be  that  the  statute  also  determines  the 
quantity  each  heir  shall  take— as,  for  instance  in  Hichards  y. 
JUiUer  {stipra)j  the  devise  was  to  the  ^^ heirs  at  law"  of  the 
testatrix,  and  by  the  statute  it  was  ascertained  her  husband 
was  one  of  her  heirs  at  law,  and  by  the  same  statute  he  took 
one  half  of  the  estate,  to  the  exclusion  of  the  collateral  heirs, 
as  in  case  of  intestacy,  and  it  was  so  decreed. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 


Mills  vs.  Newbebby. 

[lia  lUinoiB,  128.] 


CoNDiriON  PRECEDENT. — RESIDUARY  OIFIS. — PbEOATOBT  WOKDB. 

— Creation  of  a  trust  by  wobds  of  request. 

Where  a  legacy  is  given  upon  a  condition  precedent,  not  performed,  the  legacy 
faUs  into  the  residue ;  and  when  a  legacy  lapses,  there  being  no  residnary  be- 
qneet,  the  subject-matter  of  the  legacy  wiU  go  to  the  next  of  kin  as  estate  un- 
disposed of  under  the  wilL 

Where  a  bequest  is  accompanied  by  words  expressing  a  command,  reoommefida- 
tion,  entreaty,  wish,  or  hope,  on  the  part  of  the  testator,  that  the  donee  will 
dispose  of  the  prc^rty  devised,  in  £avor  of  another,  a  trust  will  be  created*- 
first,  if  the  words,  on  the  whole,  are  sufficiently  imperatiye ;  second,  if  the 
subject  be  sufficiently  certain ;  and  third,  if  the  object  be  also  sufficiently 
certain. 

A  devise  or  bequest  for  a  public  charitable  use  is  favored  in  law,  and  a  will  gir- 
ing  the  same  should  receiye  a  more  liberal  oonstmction  than  will  be  allowed 
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in  gifts  to  iodiTidatla,  and  oonrtB  of  equity  haye  gone  great  lengths  by  cre- 
ating implied  or  oonstmctiye  trusts  from  mere  recommendation  and  precatory 
words  of  testators ;  but  in  modem  times  the  dispontion  is  to  giye  the  words 
used  their  natural  and  ordinary  sense,  unless  it  is  clear  they  are  used  in  a  per- 
emptory sense. 
Where  a  deyise  is  made  in  fayor  of  a  particular  person,  with  a  general  intention 
is  fayor  of  a  class  to  be  selected  by  such  person,  whose  duty  it  is  made  to  exe- 
cute the  power  giyen,  the  court  will  not  permit  the  object  of  the  power  to  suf- 
fer by  the  neglect  or  refusal  of  the  donee,  but  will  fasten  upon  the  property  a 
trust  for  the  benefit  of  the  class,  or  carry  into  efiect  the  testator's  general  in- 
tention. The  fulure  of  the  particular  mode  by  which  the  charity  is  to  be 
eflected  will  not  defeat  the  charity,  but  equity  will  substitute  another  mode  to 
^ye  it  effSect. 
To  constitute  a  yalid  trust  by  a  deyise,  three  circumstances  must  concur:  sufii- 
'  dent  words  to  raise  it,  a  definite  subject,  and  a  certain  or  ascertained  object. 
If  the  subject  of  the  charity  is  not  certain,  no  trust  arises.  If  the  words  by 
which  the  trust  is  expressed  or  from  which  it  may  be  implied,  giye  the  first 
taker  the  power  of  withdrawing  any  part  of  the  subject  from  the  object  of  the 
wish  or  request)  or  of  applying  it  to  his  own  use,  the  subject  can  not  be  consid- 
ered certain,  and  a  court  of  equity  will  not  create  a  trust. 

Appeal  from  the  Appellate  Court  for  the  First  District. 
Heard  in  that  court  on  appeal  from  the  Circnit  Court  of  Cook 
county. 

The  will  of  Julia  R.  Newberry  is  in  substance  as  follows : 

"  First,  In  event  I  die  unmarried,  leaving  my  mother  sur- 
viving, I  devise  and  bequeath  to  her  all  my  property,  both  real 
and  personal,  of  every  kind  and  nature,  upon  the  express  con- 
dition, however,  that  she  devise,  by  will  to  be  executed  before 
receiving  this  bequest,  so  much  thereof  as  shall  remain  undis- 
posed of  or  unspent  at  the  time  of  her  decease,  to  such  char- 
itable institution  for  women,  in  said  city  of  Chicago,  as  she 
may  select/' 

The  second  clause  devises  her  property  to  her  mother  and 
husband,  if  she  should  leave  both  her  surviving,  in  equal 
shares,  upon  a  like  '^express  condition."  The  third  clause 
devises  the  property  to  her  husband,  if  she  should  marry  and 
leave  him  surviving,  and  no  mother,  upon  the  like  "  express 
condition."  The  fourth  clause  provides,  if  there  is  no  surviv- 
ing husband  or  mother,  that  all  her  estate,  except  jewelry, 
works  of  art,  books,  and  wearing  apparel,  be  converted  into 
money,  and  the  income  be  used  to  establish  a  gallery  of  paint- 


320  AMERICAN  PROBATE  REPORTS. 

ings  and  works  of  art  in  New  York,  Washington,  or  Chicago, 
the  preference  to  be  given  to  Chicago.  The  excepted  articles 
are  devised  to  her  children,  if  any ;  if  none,  to  a  Miss  Tink- 
ham. 

The  situation  at  the  time  of  the  making  of  the  will  was, 
that  Jnlia  Bosa  had  the  income  from  the  estate  of  her  &ther, 
Walter  L.  JNewberrj,  deceased,  then  amounting  to  some 
$500,000,  the  principal  of  which  was  settled  upon  her  chil- 
dren, if  any  ;  and  Mrs.  Newberry  had  some  $300,000  personal 
property  from  said  estate,  and  a  dower  estate  therein. 

Luther  Laflin  Mills  and  Rosenthal  <&  Penoe^  for  appel-i 
lant. 

WiUiams  dk  Thompson^  for  appellees. 

Edward  S.  Isharri^  for  appellee  E.  W.  Blatchf ord. 

Francis  Kema^^  for  appellee  Mrs.  Newberry. 

Sheldon,  J.  The  contingency  mentioned  in  the  first  daose 
of  the  will  occurred,  and  there  were  none  to  take  under  the 
will  other  than  Mrs.  Newberry,  the  mother,  and  some  chft^ 
itable  institution  for  women  in  Chicago.  The  condition  of 
Mrs.  Newberry  taking  under  the  will  was,  that  she  should, 
before  receiving  the  bequest  to  her,  execute  a  will  devising,  as 
mentioned,  the  undisposed  or  unspent  part  of  the  property. 
This  condition  we  regard  a  condition  precedent.  Mrs.  New- 
berry declined  to  execute  the  will  and  perform  the  condition. 
She  could  then  take  nothing  under  the  will.  Where,  then, 
did  the  property  bequeathed  to  her  go  %  When  a  legacy  is 
given  upon  a  condition  precedent  not  performed,  the  l^cj 
falls  into  the  residue ;  and  where  a  legacy  lapses,  there  being 
no  residuary  bequest,  it  will  go  to  the  next  of  kin  as  estate 
undisposed  of  under  the  will.  (2  Redfield  on  Wills,  175, 176  \ 
Prescott  V.  PrescoU,  7  Mete.  141.) 

It  is  insisted  that  there  was,  here,  a  residuary  clause;  that 
the  whole  estate  was  given  to  two  parties — the  mother,  and 
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charity  ;  that  the  estate  was  to  go,  a  certain  portion  to  the 
mother,  the  remainder,  '^so  mach  thereof  as  shall  remain 
undisposed  of  and  unspent,"  was  to  go  to  charity.  That  what 
shall  rema/in  means  the  remduum^  and  charity  is  to  take  the 
residuum.  The  remainder  here  spoken  of  is  by  no  means 
tantamount  to  a  residuary  clause,  which  will  embrace  and 
carry  all  that  is  not  disposed  of  to  others  by  the  will.  It  is 
a  remainder  which  embraces  but  that  which  shall  remain 
undisposed  of  or  unspent  at  the  time  of  the  decease  of  Mrs. 
Newberry.  It  is  something  which  may  never  be,  and  if  it 
ever  shall  arise,  it  will  only  be  upon  such  decease. 

It  is  urged,  again,  that  by  the  doctrine  of  acceleration^ 
charity  is  immediately  entitled  to  the  whole  of  the  estate—- 
such  doctrine  being,  that  if  there  is  a  gift  to  one  person  for 
life,  and  after  his  death  to  another,  if  the  first  one  is  incapable 
of  taking,  or  if  he  refuses  to  take,  the  remainder  is  accelerated. 
Although  the  ulterior  devise,  in  terms,  is  not  to  take  effect  in 
possession  until  the  decease  of  the  prior  devisee,  if  tenant  for 
life,  yet,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of  the 
remainder,  to  take  effect  in  every  event  which  removes  the 
prior  estate  out  of  the  way.  (Theobold  on  Construction  of 
Wills,  460;  1  Jarman  on  Wills  (5th  Am.  ed.),  574;  Blotch- 
ford  V.  Ifewberry,  99  111.  11.) 

It  is  said  the  whole  estate,  here,  was  given  to  two  parties, 
the  mother  and  charity,  in  succession ;  that  it  was  not  intended 
that  any  part  of  the  estate  should  become  intestate,  or  that  the 
next  of  kin,  as  such,  should  receive  anything,  and  that  the  in- 
tention was,  that  when  the  estate  of  one  party  ceased,  that  of 
the  other  should  commence  in  possession ;  that  such  is  the 
result,  here,  under  the  rule  of  acceleration,  and  that  the  court 
should  ascertain  the  special  object  of  charity,  and  order  the 
iTvhole  fund  paid  over  at  once  by  Mrs.  Newberry  to  such  object. 
What  here  stood  in  the  way  of  anything  going  over  to  charity, 
was  the  enjoyment  of  this  property  by  Mrs.  Newberry,  with 
the  right  of  erpending  and  disposing  of  it  until  the  time  of 
her  decease.  This  prior  estate  has  not  been  removed  out  of 
the  way — it  has  not  gone  or  would  not  go  over  to  any  other 
person,  but  is  in  the  rightful  possession  and  use  of  Mrs.  New- 
VoL.  v.— 21 
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berry,  with  full  capacity  of  spending  and  disposing  of  it. 
True,  the  enjoyment  of  the  property  by  her  is  not  under  the 
will,  as  devisee,  but  under  the  law,  as  next  of  kin.  But  what 
difference  should  that  make?  The  technicality  of  hov)  the 
mother  enjoyed — whether  as  devisee  or  next  of  kin — the  tes- 
tatrix could  have  cared  nothing  for.  The  thing  substantial 
was  the  use  and  enjoyment  of  the  property  for  life.  As  next 
of  kin,  Mrs.  Newberry  enjoys  the  use  of  the  property,  and  the 
right  of  expending  and  disposing  of  it,  just  the  same  as  she 
would  have  done  had  she  executed  the  will  as  required  by  the 
first  clause.  All  that  has  happened  is,  that  Mrs.  Newberry 
has  refused  to  perform  the  condition — to  execute  the  will. 
But  that  in  no  way  interrupts  her  use  and  enjoyment  of  the 
property.  What  was  to  go  over  to  charity  was  not  that  which 
remained  undisposed  of  or  unspent  at  the  time  of  refusing  to 
perform  the  condition  or  to  take  under  the  will,  but  it  was  so 
'inuch  as  should  remain  undisposed  of  or  unspent  at  the  time 
•of  Mrs.  Newberry's  decease.  She  was  to  have  the  use  and 
^enjoyment  of  the  property,  with  the  power  of  disposing  of  it, 
fK>  long  as  she  lived.  The  refusing  to  perform  the  condition 
can  not  be  taken  as  the  equivalent  of  her  death.  Had  any- 
thing occurred  to  cause  inability  afterward  to  make  any  use  of 
the  property  and  to  expend  or  dispose  of  it,  that,  with  some 
reason,  might  be  urged  as  such  equivalent,  and  as  accelerating 
the  enjoyment  by  the  ulterior  object  of  bounty.  The  rule  of 
acceleration  is  applied  in  supposed  fulfillment  of  the  testator's 
intention.  The  paramount  intention  appearing  in  this  will  is, 
that  the  mother  should  have  the  possession,  use,  enjoyment, 
and  disposition  of  the  whole  of  this  property  so  long  as  she 
lived.  The  interest  of  charity  was  quite  subordinate  in  the 
testatrix's  consideration,  and  it  was  but  the  undisposed  of  and 
unspent  remnant  remaining  at  the  end  of  life.  It  would  be 
doing  the  greatest  violence  to  the  intention  disclosed  in  the 
will  to  hand  all  the  property  over  to  charity  upon  the  mother 
declining  to  execute  the  will  mentioned  in  the  condition,  and 
in  our  opinion  there  is  no  legal  principle  which  so  requires. 
There  being  no  residuary  clause  in  the  will,  upon  non-per- 
formance of  the  condition  precedent  the  property  went  over 
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to  the  next  of  kin,  and  the  executor  rightly  distributed  the 
same  to  Mrs.  Newberry,  as  such  next  of  kin. 

Taking  this  as  being  so,  it  is  then  contended  for  appellant, 
that  it  was  but  the  legal  title  to  the  property  which  went  to 
Mrs.  Newberry,  and  that  there  was  a  trust  in  favor  of  charity 
attached  to  the  property  in  her  hands,  created  by  the  words  of 
the  condition  in  the  first  clause.  We  agree,  in  the  main,  with 
what  is  urged  by  appellant's  counsel  upon  this  branch  of  the 
cause,  except  in  its  application  in  this  case.  It  has  been  estab- 
lished from  a  series  of  cases,  that  where  a  bequest,  accompa- 
nied by  words  expressing  a  command,  recommendation,  entrea- 
ty, wish,  or  hope,  on  the  part  of  a  testator,  that  the  donee  will 
dispose  of  the  property  in  favor  of  another,  a  trust  will  be 
created — first,  if  the  words,  on  the  whole,  are  sufficiently  im- 
perative ;  second,  if  the  subject  be  sufficiently  certain ;  and 
third,  if  the  object  be  also  sufficiently  certain.  (Hill  on  Trus- 
tees, 110.)  Such  a  charity  as  here  is  favored  in  law,  and  will 
receive  a  more  liberal  construction  than  will  be  allowed  in 
gifts  to  individuals.  As  is  said  by  Story :  '*  In  the  interpreta- 
tion of  the  language  of  wills,  courts  of  equity  have  gone  great 
lengths,  by  creating  implied  or  constructive  trusts  from  mere 
recommendatory  and  precatory  words  of  the  testator."  (2 
Story's  Eq.  Jur.  §  1068.)  But  as  said  further,  in  §  1069  :  "  In 
more  modem  times  a  strong  disposition  has  been  indicated  not 
to  extend  this  doctrine  of  recommendatory  trusts,  but,  as  far 
as  the  authorities  will  allow,  to  give  to  the  words  of  wills 
their  natural  and  ordinary  sense,  unless  it  is  clear  that  they 
are  designed  to  be  used  in  a  peremptory  sense."  There  is  in 
this  case  more  than  the  expression  of  mere  recommendation, 
confidence,  hope,  wish,  and  desire  that  the  remainder  left  of 
the  property  should  go  to  charity.  It  is  made  an  express  con- 
dition that  the  devisee,  before  receiving  the  bequest  to  her, 
shall  devise,  by  will  to  be  executed  by  her,  such  remainder  to 
charity.  The  language  is  of  a  peremptory  and  imperative 
nature,  expressive  of  the  testatrix's  intention  which  she  wills 
to  be  performed,  answering  the  description  of  a  will,  as  legally 
defined  :  "  The  legal  declaration  of  a  man's  intentions,  which 
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he  wills  to  be  performed  after  his  death.''    (2  BkckBtone's 
Com.  499.) 

We  think  the  language  of  this  condition  f nllj  sufficient  to 
create  a  trust  with  respect  to  such  property  as  may  be  the 
subject  of  a  trust.  And  we  do  not  feel  any  difficulty  in  re- 
spect to  uncertainty  of  the  object  of  the  bounty  to  charity,  or 
in  respect  to  the  necessity  of  a  will  from  Mrs.  Newbeny  in 
order  to  carry  the  subject  of  the  bounty.  Although  the  con- 
dition reads  that  Mrs.  Newberry  should  devise,  by  will,  the 
undisposed  of  or  unspent  part  of  the  property  to  such  char- 
itable institution  for  women,  in  the  city  of  Chicago,  as  she 
might  select,  we  do  not  deem  it  of  the  essence  that  Mrs.  New- 
berry should  have  made  the  will  or  the  selection.  There  is 
here  expressed  a  general  intention  in  favor  of  charities  for 
women,  in  Chicago,  and  a  power  given  to  Mrs.  Newberry  to 
select  the  particular  object  of  charity ;  but  her  failure  to  make 
the  selection  the  court  will  not  allow  to  disappoint  the  bene- 
ficiaries, but  will  carry  into  effect  the  general  intention  in 
favor  of  the  class,  and  will  itself  execute  the  power  to  select 
the  particular  object  of  charity.  As  observed  by  Mr.  Perry, 
in  his  work  on  Trusts,  (vol.  1,  §  250),  Lord  Cottenham,  in 
Bv/rrougha  v.  Philcax  (5  M.  &  C.  72),  stated  the  general  rale 
deduced  from  the  cases,  as  follows :  '^  When  there  appears  a 
general  intention  in  favor  of  a  class,  and  a  particular  intention 
in  favor  of  individuals  of  a  class  to  be  selected  by  another 
person,  and  the  particular  intention  fails  from  that  selection 
not  being  made,  the  court  will  carry  into  effect  the  general 
intention  in  favor  of  the  class.  When  such  an  intention 
appears,  the  case  arises  as  stated  by  Lord  Eldon  in  Brown  v. 
Higga  (8  Ves.  674),  of  the  power  being  so  given  as  to  make  it 
the  duty  of  the  donee  to  execute  it ;  and  in  such  case  the  court 
will  not  permit  the  objects  of  the  power  to  suffer  by  the  neg- 
ligence or  conduct  of  the  donee,  but  fastens  upon  the  property 
a  trust  for  their  benefit."  It  was  said  by  this  court  in  EeiMer 
V.  Harris  (42  111.  435) :  '^  The  opinions  in  the  cases  of  Mag- 
gridge  v.  Thackwell  (7  Ves.)  and  Mills  v.  Fanner  (1  Merri- 
vale),  were  by  Lord  Eldon,  and  resulted  in  this,  that  if  a 
testator  has  manifested  a  general  intention  to  give  to  charity, 
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the  failure  of  the  particular  mode  by  which  the  charity  is  to 
be  effected  will  not  destroy  the  charity,  for,  the  substantial 
intention  being  charity,  equity  will  substitute  another  mode 
of  devoting  the  property  to  charitable  purposes,  although  the 
formal  intention  as  to  the  mode  can  not  be  accomplished." 
(And  see  2  Story's  Eq.  Jur.  §  1167.) 

But  an  insuperable  difficulty  which  we  find  to  be  in  the  way 
of  the  present  proceeding,  is  the  uncertainty  as  to  the  subject- 
matter  of  the  trust  attempted  to  be  asserted.  The  subject  is, 
80  much  of  the  property  as  shall  remain  undisposed  of  or 
unspent  at  the  time  of  the  decease  of  Mrs.  Newberry.  The 
property  having  been  previously  given  to  her  absolutely,  we 
construe  the  above  as  giving  her  the  full  power  of  expenditure 
and  disposition  of  the  property  during  her  lifetime.  What, 
then,  is  there  to  which  a  trust  can  now  attach  i — which  a  court 
of  equity  can  now  take  hold  of  and  administer  as  trust  estate  ? 
Evidentiiy  nothing.  It  is  not  the  whole  property,  nor  is  it  any 
particular  part  of  it,  for  it  all  must  remain  with  Mrs.  Newberry 
80  long  as  she  lives,  for  her  to  spend  and  dispose  of.  The^e 
may,  or  there  may  not,  be  something  remaining  undisposed  of 
or  unspent  by  her,  at  the  time  of  her  decease.  Whether  any- 
thing at  all  will  be  so  left,  is  now  entirely  uncertain.  The 
authorities  fully  establish  that  the  subject-matter  of  the  sup- 
posed trust  must  be  certain.  ^^To  constitute  a  valid  trust, 
undoubtedly  three  circumstances  must  concur:  sufficient 
words  to  raise  it,  a  definite  subject,  and  a  certain  or  ascertained 
object."  (Sir  Wm.  Grant  in  Orutoys  v.  Cdman,  9  Ves.  328.) 
^'  1  do  not  lay  it  down  that  in  a  will  a  request  may  not  amount 
to  a  legacy,  but  it  should  be  limited  to  some  certain  thing  or 
for  some  certain  part  of  a  thing,  and  not  left  absolutely  to  the 
pleasure  of  the  person  to  whom  the  request  is  made."  (Lord 
Hardwicke  in  Bland  v.  Bland^  3  Gox,  355.)  In  the  language 
of  Story :  "  Wherever,  therefore,  the  objects  of  the  supposed 
recommendatory  trusts  are  not  certain  or  definite ;  wherever 
the  property  to  which  it  is  to  attach  is  not  certain  or  definite ; 
wherever  a  clear  discretion  or  choice  to  act,  or  not  to  act,  is 
given ;  wherever  the  prior  dispositions  of  the  property  import 
absolute  and  uncontrollable  ownership — ^in  all  such  cases  courts 
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of  eqnity  will  not  create  a  trust  from  words  of  this  character." 
(2  Story^s  Eq.  Jur.  §  1070.)  The  rule,  which  we  believe  to  be 
amply  supported  by  the  authorities,  is  thus  laid  down  in  Hill 
on  Trustees  (119) :  "  But  any  words  by  which  it  is  expressed, 
or  from  which  it  may  be  implied,  that  the  first  taker  has  the 
power  of  withdrawing  any  part  of  the  subject  from  the  object 
of  the  wish  or  request,  or  of  applying  it  to  his  own  use,  will 
prevent  the  subject  of  the  gift  from  being  considered  certm." 
(See,  also,  Knight  v.  Knight,  3  Beav.  173 ;  Howard  v.  CaruHj 
109  U.  S.  726 ;  2  Pomeroy's  Eq.  Jur.  §  1014-1017 ;  WiUiam 
V.  Warthingtony  49  Md.  672.) 

We  do  not  consider,  as  indicated  in  the  earlier  part  of  this 
opinion,  that  the  uncertainty  in  the  subject  has  been  removed 
by  the  refusal  of  Mrs.  Newberry  to  perform  the  condition. 

It  is  suggested  that  the  true  construction  of  the  words, 
'^remain  undisposed  of  and  unspent,"  means  that  the  whole 
estate  of  the  testatrix,  Jvlia  Rosa  Newberry — that  which  re- 
mained undisposed  of  and  unspetit  by  the  testatrix — shoald 
g9  over  to  charity  upon  the  death  of  Mrs.  Newberry^  who 
should  be  held  simply  a  trustee  of  the  fiind.  We  can  not 
think  this  to  be  the  correct  construction,  but  that  the  clear 
meaning  is,  that  it  was  the  remnant  of  the  property  remaining 
^'  undisposed  of  and  unspent "  by  Mrs.  Jfeioberry  at  the  time 
of  her  decease,  which  was  to  go  over  to  charity. 

We  find  that  the  condition  in  question  fails  in  the  condition 
of  certainty  as  to  the  subject,  essential  to  the  creation  of  a 
trust,  by  the  words  used,  and  we  hold,  at  least,  that  the  pres- 
ent proceeding  is  premature,  in  there  being  no  subject  now 
existing  to  which  a  trust  can  attach,  and  in  respect  whereof 
the  interference  of  a  Court  of  Chancery  can  be  called  for  or 
exercised. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

MuLKEY,  J.  I  concur  in  the  conclusion  reached  in  this 
case,  and  in  most  that  is  said  in  the  opinion  of  the  majority  of 
the  court,  but  not  in  all.  In  so  far  as  the  opinion  seems  to 
hold  the  testatrix's  intention  in  respect  to  the  rights  of  the 
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mother  under  the  will  is  to  he  given  effect  just  as  though 
there  had  been  no  renouncement  of  it,  and  that  for  this  pur- 
pose it  is  immaterial  whether  she  takes  under  the  will  or  by 
intestacy,  I  am  unable  to  concur.  This  seems  to  me  to  be 
making  the  will  speak  and  not  speak,  at  the  same  time.  The 
will  may  still  be  looked  to  for  the  purpose  of  determining 
whether,  notwithstanding  her  renunciation,  anything  is  given 
to  charity,  and  if  so,  what  it  is.  The  intentions  of  the  testa- 
trix in  respect  to  the  mother  are  based  upon  the  hypothesis 
that  she  would  accept  the  provision  made  for  her,  as  made ; 
but  this  intention  she  has  defeated  by  her  renunciation.  As 
I  view  the  matter,  when  Mrs.  Newberry  renounced  the  will 
all  her  rights  under  it  at  once  ceased,  and  her  relation  to  the 
property  bequeathed  to  her  became  precisely  the  same  as  if  no 
bequest  had  been  made  to  her  at  all.  Her  renunciation  is  just 
as  fatal  to  and  destructive  of  the  testatrix's  intention  and  pur- 
poses in  her  behalf,  as  it  is  to  the  bequest  itself.  As  next  of  , 
kin  to  her  deceased  daughter,  she  takes  the  property  without 
regard  to  any  condition  or  provision  in  the  will  relating  to  her, 
and,  as  ie  conceded  by  all,  with  absolute  power  of  sale  and  dis- 
position for  her  own  account.  Such  being  the  case,  I  see 
nothing  to  which  a  trust  in  favor  of  charity  can  now,  or  at 
any  future  time,  attach.  I  can  not,  therefore,  concur  in  the 
view  which  the  majority  opinion  seems  to  hold,  that  if,  upon 
Mrs.  Newberry's  death,  any  of  the  property  shall  remain 
undisposed  of,  it  will,  under  the  will,  belong  to  charity.  All 
the  authorities  agree  that  a  testamentary  trust,  to  be  valid, 
must  be  limited  to  some  certain  thing,  and  this  certainty  as  to 
the  subject  of  the  trust  must  appear  from  the  will  itself  when 
it  first  speaks — ^namely,  at  the  death  of  the  testator.  As  is 
well  said  by  Sir  Wm.  Grant,  in  Cruwya  v.  Cohnan  (9  Ves. 
323),  it  can  not  be  "  left  absolutely  at  the  pleasure  of  the  per- 
son to  whom  the  bequest  was  made  " — the  very  thing  which 
was  attempted  to  be  done  here.  What  is  the  subject  of  the 
trust  in  this  case  ?  Is  it  the  whole,  half,  tenth,  hundredth,  or 
thousandth  part  of  the  property  bequeathed  to  Mrs.  Newberry, 
or  is  it  anything  at  all  ?  It  is  conceded  by  the  majority  of  the 
court  that  it  may  turn  out  to  be  nothing.    Thus  it  is  said : 
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^^  It  is  something  which  may  never  be."  A  gift  to  charity 
may  well  be  postponed  to  a  future  day^  or  it  may  be  made  to 
depend  upon  some  contingency  that  may,  or  may  not,  happen. 
But  in  all  these  cases  the  subject  of  the  trust,  whether  it  be 
land,  money,  or  other  chattels,  must  be  so  definitely  pointed 
out  and  described  by  the  instrument  creating  the  trust,  that  a 
court  of  equity  may  protect  it  and  preserve  it  intact  for  the 
use  and  benefit  of  the  objects  of  the  gift. 

In  determining  whether  anything  is  given  to  charity  in  this 
case,  I  think,  with  the  majority  of  the  court,  the  will  must  be 
construed  in  the  same  manner  it  would  be  if  the  devise  had 
been  made  to  Mrs.  Newberry  unconditionally,  giving  her,  as 
it  did,  an  absolute  power  of  user  and  disposition  on  her  own 
account,  and  had  then  contained  a  provision  directing  her,  by 
her  last  will  and  testament,  to  devise  whatever  might  remain  of 
the  bequest  to  her,  if  anything,  to  charity,  as  indicated  in  the 
present  will.  Looking  at  the  will  in  this  light,  it  does  seem 
to  me  there  is  no  ground  for  controversy.  The  subject  of  the 
devise  in  this  case  is  personal  property,  with  the  exception, 
perhaps,  of  one  piece  of  land  lying  in  a  sister  State.  So  far  as 
the  land  is  concerned,  the  rule  applicable  to  such  a  devise  is 
well  stated  in  2  Jarman  on  Wills  (5th  Am.  ed.  p.  528).  It  ifi 
there  said  :  '*  A  power  of  alienation  is  necessarily  and  insepar- 
ably incidental  to  an  estate  in  fee.  If,  therefore,  lands  be 
devised  to  A.  and  his  heirs,  upon  condition  that  he  shall  not 
alien  them,  or  charge  them  with  any  annuity,  the  condition  is 
void."  And  on  the  next  page  the  author  adds :  "  So,  if  lands 
be  devised  to  A.  and  his  heirs,  with  a  gift  over  if  he  die 
intestate  or  shaU.  not  part  with  the  property  in  his  lifetime^ 
the  gift  over  is  repugnant  and  void."  (See,  also,  vol.  1,  page 
653,  where  the  same  doctrine  is  laid  down  in  strong  and  em- 
phatic terms.)  If  such  be  the  rule  in  respect  to  real  property, 
no  argument  or  authority  is  necessary  to  show  that  it  applies 
with  greater  strictness  to  personal  estate.  While,  in  equity,  a 
life  estate  may  be  given  in  money  or  other  chattels  whose  nse 
^does  not  consist  solely  in  their  consumption,  yet  no  rule  of  law 
is  regarded  more  elementary  or  better  settled  than  that  any 
limitation  over  or  condition  affecting  the  right  of  user  or  dis- 
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position  after  an  absolute  and  nnqnalified  gift  of  personal 
property,  whether  in  a  will  or  deed,  is  repugnant  and  inconsis- 
tent with  the  gift  itself,  and  is  therefore  void.  ( Watkins  v. 
WUHamSj  3  Mac.  &  Gord.  *628 ;  Boss  v.  Hoss,  1  J.  &  W. 
154 ;  Cuthbert  v.  Peumerj  Jac.  415 ;  2  ftedfield  on  Wills,  par. 
19,  §  24,  chap.  3.) 

Without  stopping  to  discuss  what  may  be  regarded  as  lim- 
itations or  exceptions  to  the  above  general  rule,  as  applicable 
to  either  real  or  personal  property,  I  assert,  with  the  utmost 
confidence,  that  no  respectable  authority  has  been  or  can  be 
produced  that  takes  the  present  case  out  of  the  general  rule  as 
above  stated.  The  present  case  is  but  another  of  the  many 
instances  with  which  the  books  abound,  where  one,  after  hav* 
ing  made  an  absolute  gift  of  property,  has  attempted  to  con- 
trol its  future  disposition  or  use — a  thing  which  die  law  does 
not  allow,  as  has  been  held,  perhaps,  a  thousand  times. 

I  am  therefore  of  opinion  the  so-called  bequest  to  charity 
is  ab  initio  inoperative  and  void,  on  both  the  grounds  stated. 

Dickey,  J.  I  think  the  subject  of  the  attempted  gift  to 
charity  is  so  uncertain  as  to  render  that  provision  void.  I  am 
also  inclined  to  think  the  object  of  the  attempted  gift  is  not 
sufficiently  certain  to  render  the  same  effective.  I  think  the 
heir  takes  the  property  free  from  the  alleged  trust  for  charity. 


Johnson  vs.  Johnson. 

[106  Indiana,  475.] 


Attestation  of  wtinkssbs. — ^At  thb  same  time  or  in  bach 
other's  fresenob. 

Under  the  statnte  of  Indiana  it  la  not  neceflsary  that  the  anhscribing  witnesses 
to  a  wiU  shall  attest  it  at  the  same  time  and  in  the  presence  of  each  other. 
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Appeal  from  a  jodgment  of  the  Circuit  Court  of  Yigo 
county.    The  opinion  states  the  case. 

C\  F.  McNuU,  J.  O.  McNuU,  S.  C.  Davis  and  S.  B. 
DwoiSj  for  appellants. 

B.  E.  Rhoads^  W.  Mach^  W.  EggleHon  and  E.  Reed,  for 
appellee. 

Ellioti,  J.  The  will  of  Cornelius  Johnson,  which  is  here 
the  subject  of  controversy,  was  written  and  signed  by  the  tes- 
tator in  August,  1858,  and  was  then  attested  by  one  of  the 
subscribing  witnesses,  Daniel  Budd,  but  it  was  not  attested  by 
the  other  subscribing  witness,  James  Ray,  until  the  following 
December,  when  he  signed  as  a  witness  at  the  testator's 
request.  The  contention  of  the  appellant  is  that  the  subscrib- 
ing witnesses  should  have  attested  the  will  at  the  same  time, 
and  this  presents  the  pivotal  question  in  the  case. 

It  was  the  common  law,  until  the  change  made  by  express 
statute  in  1837,  that  it  was  not  necessary  that  the  subscribing 
witnesses  should  attest  the  will  at  the  same  time,  or  in  each 
other's  presence.  {Jones  v.  Lake^  2  Atk.  176  n. ;  EUis  v. 
Smithy  1  Vesey,  Jr.,  11;  White  v.  Trustees  of  British  Museum^ 
6Bing.  310;  Wright  v.  Wright^  7  Bing.  457;  Jauncey  y. 
Thome,  2  Barb.  Ch.  40.) 

This  rule  was  changed  by  statute  enacted  in  1837,  which 
requires  that  the  will  shall  be  simultaneously  attested  by  the 
witnesses.  (1  Jarman  Wills  [5th  Am.  ed.],  254.)  Our  statute 
does  not  in  express  terms  require  that  the  witnesses  shall  sub- 
scribe the  will  at  the  same  time,  but  is  similar  to  the  English 
statute  as  it  existed  prior  to  the  change  made  in  1837,  and  the 
well  settled  rule  that  a  statute  taken  from  another  country 
shall  be  deemed  to  carry  with  it  the  construction  placed  upon 
it  by  the  courts  of  that  country,  would  seem  to  make  it  clear 
that  it  is  our  duty  to  adopt  the  construction  given  the  statute 
by  the  English  courts.  If  we  yield  to  this  principle,  then  we 
must  hold  that  it  is  not  necessary  that  the  witnesses  should 
simultaneously  subscribe  their  names  to  the  attesting  clause  of 
the  will.    This  view  is  well  supported  by  authority.    Follow- 
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ing  the  decision  in  Hoyaradt  v.  Kingnian  (22  N.  Y.  372),  it 
was  decided  in  Barry  v.  Brown  (2  Dem.  [N.  Y.]  309),  that, 
"  It  is  an  QDimportant  circumstance  that  this  acknowledgment 
and  publication  were  made  to  the  witnesses  on  different  occa- 
sions, and  when  they  were  apart  from  each  other."  In  speak- 
ing of  a  statute  very  similar  to  ours  it  was  said  by  the  Supreme 
Court  of  Connecticut,  that,  ^'  The  language  of  our  statute 
existing  when  this  will  was  made  is  explicit  and  entirely 
free  from  ambiguity.  It  only  requires  that  all  the  witnesses 
shall  subscribe  their  names  in  the  presence  of  the  testator. 
It  would  give  to  it  a  strained  and  unnatural  interpretation  to 
extend  it  so  as  to  require  them  all  to  sign  in  the  presence  of 
each  other."  (Oaylar^a  Appeal^  43  Conn.  82.)  A  similar  ruling 
was  made  by  the  Supreme  Court  of  Massachusetts,  in  Dewey  v. 
Dewey  (1  Met.  349),  and  in  Hogan  v.  Oroevenar  (10  Met.  64). 

The  statute  of  Wisconsin  is  essentially  the  same  as  ours, 
and  in  speaking  of  it  the  Supreme  Court  of  that  State  said  : 
"  It  only  requires  that  the  will  shall  be  ^  attested  and  subscribed 
in  the  presence  of  the  testator  by  two  or  more  competent 
witnesses.'  (E.  S.  650,  section  2282.)  So  far  as  we  are  aware, 
the  cases  on  this  subject  arising  under  statutes  similar  to  ours 
(many  of  which  are  cited  in  the  brief  of  counsel  for  the  appel- 
lant), uniformly  hold  that  the  witnesses  need  not  attest  and 
subscribe  the  will  in  the  presence  of  each  other.  To  hold 
otherwise  would  be  to  interpolate  a  provision  in  the  statute 
which  the  Legislature  has  not  written  there,  and  which  cannot 
properly  be  implied  from  anything  which  is  written."  ( Will 
of  J.  B.  Smith,  52  Wis.  543  [38  Am.  E.  756]). 

Without  commenting  further  upon  the  authorities,  we  refer 
to  some  of  them,  merely  remarking  that  they  will  be  found  to 
fully  sustain  the  rulings  made  in  the  cases  already  referred  to 
by  us.  {Hoffman  v.  Sofma/n,  26  Ala.  535  ;  Flinn  v.  Owen^ 
58  111.  Ill ;  Rogers  v.  Diamond,  13  Ark.  474 ;  Cravens  v. 
Fandconer,  28  Mo.  19 ;  2  Greenleaf  Ev.  §  676 ;  1  Eedfield 
Wills,  219.) 

The  appellant  relies  on  two  cases  in  our  own  reports — 
PaUereon  v.  Hansom,  55  Ind.  402,  and  Fotts  v.  Fdton^  70 
Ind.  166 — but  in  neither  of  these  cases  was  the  point  decided. 
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In  the  first  of  these  cases,  there  was  some  discassion  of  the 
question,  bnt  the  case  was  decided  upon  another  point,  the 
court  saying:  ^'  If  the  case  turned  upon  this  point,  we  should 
feel  under  the  necessity  of  examining  the  authorities  closely 
before  deciding  that  such  attestation  would  be  a  compliance 
with  the  statute.''  In  the  second  case  cited,  the  case  turned 
upon  an  entirely  diflferent  proposition  of  law  from  the  one 
here  involved,  and,  of  course,  that  decision  is  not  of  controll- 
ing force  here. 

We  fully  agree  with  the  appellant's  counsel,  that  a  will 
must  be  executed  in  conformity  with  the  statute.  Patter^cm 
V.  Ransom,  supra  ;  Herbert  v.  Berrier,  81  Ind.  1,  see  p.  2 ; 
In  the  MaUer  of  Probate  of  Will  offfeuntt,  91  N.  Y.  261.) 
But  while  we  agree  with  counsel  upon  this  proposition,  we 
cannot  concur  with  them  that  the  will  before  us  was  not  eze- 
cutod  and  attested  as  the  statute  requires. 

Judgment  affirmed. 


BBiSTOXi  V8.  Bristol. 

[68  Connecticat,  242.] 

Bequest  to  0HA.BrrABLB  uses. — Trusts. — Unoertaintt. 

A  bequest  aa  foUows :  "  I  authorise  my  executrix  to  disburse  from  my  estate  to 
such  worthy  persons  and  objects  as  she  may  deem  proper,  such  sums  as  it  is 
her  pleasure  thus  to  appropriate,  not  to  exceed  in  all  fiye  thonsaod  doUin," 
is  Inyalid,  being  neither  the  creation  of  a  trust,  nor  a  gift  to  the  executrix,  and 
a  bequest  in  the  foUowing  language:  "I  authorise,  empower  and  ^rect  mj 
wife  to  permanently  dispose  of  the  same  "  [twenty-fiye  dollars  per  annum,  the 
income  of  a  certain  fund]  ''for  such  charitable  purposes  as  she  may  deem 
proper,"  is  yoid  for  uncertainty. 

Sun  for  the  construction  of  a  will. 

J.  K  cfe  J.  S.  Beachy  for  plaintiff. 

J.  Halsey  and  A.  Bra/ndagee,  for  the  heir  at  law. 

C.  R.  IngersoUy  for  the  charitable  societies. 
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LooMis,  J.  This  case  involves  the  constrnctibii  of  two 
clauses  in  the  will  of  Jalios  D.  Bristol  and  the  question  of 
their  legality. 

The  eleventh  clause  of  the  will  is  as  follows : 

^^  I  hereby  authorize  and  empower  my  execntrix  to  disburse 
and  give  (in  furtherance  of  my  wishes  expressed  to  her  at 
sundry  times)  from  my  estate  to  such  worthy  persons  and  ob- 
jects as  she  may  deem  proper,  snch.  sums  as  it  is  her  pleasure 
thus  to  appropriate,  not  to  exceed  in  all  the  total  sum  of  five 
thousand  dollars." 

Is  this  a  valid  gift  i  It  clearly  is  not  a  trust.  There  is  no 
person  or  object  named,  or  even  hinted,  as  the  cestui  que  trust 
There  is  no  person  who  could  claim  in  a  court  of  equity  an 
enforcement  of  the  trust.  It  is  a  case  where,  if  the  five  tiiou- 
sand  dollars  had  been  given  to  the  executrix  to  be  disposed  of 
at  her  pleasure,  the  law  would  regard  the  property  given  as 
vested  in  her,  while  the  direction  for  its  use  was  merely  prec- 
atory and  of  no  legal  force.  In  such  a  case  the  law  regards 
the  legatee  as  taking  the  gift  absolutely  and  with  no  enforce- 
able duty  as  to  its  use. 

But  there  is  no  gift  to  the  executrix.  She  has  merely  a 
power  of  distribution.  Nothing  vests  in  her.  It  is  precisely 
as  if  no  disposition  whatever  of  the  fund  had  been  suggested, 
but  the  executrix  had  been  empowered  to  direct  how  five 
thousand  dollars  of  the  estate  should  go.  It  is,  in  other 
words,  an  authority  given  to  a  third  person  to  direct  how  a 
part  of  the  testator's  property  should  be  disposed  of.  If 
good  for  a  part  of  the  estate  it  would  be  good  for  the  whole. 
Would,  then,  a  will  in  the  following  words  be  a  valid  one :  '^  I 
direct  that  A.  B.  shall  declare  how  all  my  property  shall  be 
disposed  of." 

The  supporters  of  this  will  say  that  such  a  will  would  be 
valid,  and  quote  in  support  of  their  claim  a  dictum  of  Judge 
Seymour  in  Wait  v.  Huntington  (40  Conn.  11),  as  follows : 
^'  It  is  a  familiar  law  that  a  testator  may  confer  on  executors 
and  on  others  an  absolute  power  of  appointment  and  disposi- 
tion over  his  property."  But  the  case  itself  did  not  call  for 
this  remark,  nor  involve  the  question  of  its  correctness,  and  it 


834  AMERICAN  PROBATE  REPORTS. 

seems  hardly  probable  that  the  learned  judge  intended  that  it 
should  have  the  wide  application  given  it. 

There  is  a  singular  absence  of  all  reference  to  this  qneetion 
in  the  text-books,  and  we  have  found  no  decisions  that  bear 
with  any  directness  upon  it.  In  the  absence  of  such  anthoritj 
we  should  regard  such  a  will  as  of  no  l^al  effect.  We 
think  the  law  never  intended  to  accept  as  a  valid  will  so 
vague  and  indefinite  a  direction,  such  a  mere  authority.  It 
is  in  no  proper  sense  a  will.  It  indicates  no  intent  whateyer 
on  the  part  of  the  testator  as  to  the  disposition  of  his  prop- 
erty. It  is  really  a  public  declaration  that  he  has  no  such  in- 
tent. It  is  a  travesty  of  terms  to  call  such  an  instrument  a 
wfll. 

The  bequest  being  inoperative,  the  five  thousand  dollars 
appropriated  by  it  falls  into  the  residue.  This  is  the  well- 
settled  rule  in  the  case  of  void  bequests  of  personal  property. 
{Oreene  v.  Dennisy  6  Conn.  292 ;  Thayer  v.  WeUinfftanj  9 
Allen,  295 ;  James  v.  JameSy  4  Paige,  115.) 

The  remaining  question  arises  under  the  twelfth  clause  of 
the  will,  which  is  as  follows : 

^'  I  give  and  bequeath  all  the  rest  and  residue  of  my  estate 
of  every  name  and  nature  whatever  and  wherever  the  same 
may  be  situated,  unto  William  T.  Bartlett  and  Edward  A. 
Ohatfield,  both  of  the  city  and  county  of  New  Haven,  and 
Edward  W.  Twitchell  of  Southington,  Connecticut,  and  their 
successors  to  be  designated  and  appointed  as  hereinafter  eet 
forth,  as  a  board  of  trustees,  to  hold,  invest,  reinvest,  manage 
and  preserve  as  a  permanent  fund,  in  trust  for  the  uses  and 
purposes,  and  subject  to  the  directions  by  me  herein  set 
forth  and  for  the  objects  herein  indicated,  which  fund  shall 
be  called  The  J.  D.  Bristol  Benevolent  Fund  of  Southing- 
ton,  Connecticut,  and  the  object  of  the  trust  is  to  provide 
a  permanent  fund  with  a  perpetual  income  from  which  in- 
come shall  be  paid  the  annuities  hereinafter  given  and  set 
forth." 

The  testator  then  gives  one  hundred  dollars  a  year  from  the 
income  of  the  fund  to  Emeline  Cook,  during  her  natural  life, 
and  directs  that  from  the  remainder  of  the  income  there  shall 
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be  paid  one-half  to  the  New  Haven  Orphan  Asylum,  one-eighth 
to  the  Home  of  the  Friendless  in  New  Haven,  one-eighth  to 
the  Connecticut  Humane  Society,  and  the  remaining  quarter 
he  disposes  of  by  the  following  clause : 

^^  And  I  do  hereby  authorize,  empower  and  direct  my  be- 
loved wife,  Martha  Amelia  Bristol,  to  permanently  dispose  of, 
for  snch  charitable  purposes  as  she  may  deem  proper,  the  other 
one-fourth  of  said  remaining  interest,  income  and  profit  accru- 
ing from  such  permanent  trust  fund." 

It  is  very  clear  that  this  is  not  a  gift  to  the  wife  herself, 
which  she  can  take  discharged  of  the  trust,  as  it  merely  gives 
her  a  power  to  appoint  the  charitable  use.  Is  it  then  valid  as  a 
gift  to  charitable  uses  under  our  statute  on  that  subject  ? 

Whatever  might  be  held  on  this  question  by  the  courts  of 
England,  or  of  those  States  which  have  adopted  the  English 
doctrine  on  the  subject,  it  is  very  clear  that  under  our  own 
decisions,  which  have  established  a  definite  rule  on  the  subject 
in  this  State,  this  bequest  cannot  be  held  valid.  It  is  well 
established  with  us  that  a  gift  to  a  charitable  use  must  desig- 
nate the  particular  charitable  use  by  making  the  gift  to  some 
charitable  corporation,  whose  charter  provides  for  a  charitable 
use  of  its  funds,  or  to  some  particular  object  or  purpose  that 
the  law  recognizes  as  charitable.  It  is  enough  if  the  object  be 
mentioned,  and  the  law  can  see  that  it  is  a  charitable  one ;  but 
it  is  not  enough  that  the  gift  be  merely  ^^  to  charitable  uses  " 
or  ^^  to  be  used  in  charity,"  so  long  as  no  selection  is  made 
from  the  long  list  of  recognized  charitable  objects.  And  it  is 
not  enough  that  some  person  is  named  to  whom  is  given  the 
power  of  naming  the  charity.  That  is  the  testator's  own  mat- 
ter. It  is  his  intent  that  is  to  determine  that.  If  he  chooses 
to  leave  the  matter  wholly  to  the  discretion  of  some  person 
named,  he  can  do  so  by  making  the  gift  to  him,  leaving  him 
to  use  his  discretion  as  to  the  disposition  of  it.  In  this  case 
the  donee  takes  absolutely,  and  the  law  does  not  trouble  itself 
as  to  whether  he  acts  conscientiously  in  the  matter.  The  tes- 
tator has  chosen  to  leave  the  matter  to  uncertainty  and  there 
the  law  leaves  it. 

The  charitable  object,  thus  required  to  be  named,  may  be  a 
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benefit  to  a  class  of  persons  and  therefore  uncertain  as  to  the 
particular  persons  of  the  class  that  are  to  receive  the  benefit. 
This  uncertainty  may  make  the  bequest  void,  unless  there  is 
a  power  given  to  some  person  or  corporation  to  make  a  selec- 
tion of  the  individuals.  (  White  v.  Fiskj  22  Conn.  50 ;  Adye 
V.  Smithy  44  Id.  70 ;  Fairfield  v.  Lcmeon,  60  Id.  513 ;  CdJt  v. 
Comstocky  61  Id.  879 ;  Ta^ppan^a  Appealfrom  Probate^  52  Id. 
412.)  Here  the  power  given  the  widow  is  not  to  select  the 
particular  beneficiaries  of  a  class  named,  but  to  select  the  charity 
itself.  We  tliink  that,  to  uphold  this  bequest,  we  should  have 
to  go  beyond  the  utmost  limit  to  which  we  have  gone  in  up- 
holding charitable  gifts. 

The  bequest  being  of  such  a  character,  it  clearly  can  not  be 
saved  by  the  act  of  the  widow  in  making  a  written  designation 
of  the  charitable  purposes  which  by  it  she  is  authorized  to 
select. 

If  this  gift  can  not  be  sustained,  then  it  is  claimed  that  the 
entire  trust  fund  falls  with  it. 

But  the  principle  to  be  applied  is  well  settled,  that  where 
a  trust  is  for  several  purposes,  some  valid  and  some  invalid,  it 
will  be  supported  so  far  as  it  is  good,  provided  such  part  is 
separable  from  the  rest  and  no  violence  will  thereby  be  done 
to  the  testator's  general  intent.  (8  Jarman  on  Wills  [Am. 
ed.],  709 ;  1  Eedfield  on  Wills,  428;  Sears  v.  Putnam^  102 
Mass.  9 ;  Benedict  v.  Webh,  98  N.  Y.  460.)  But  the  case  of 
Coit  V.  Comstock  (51  Oonn.  852)  was  cited  in  argument  to 
show  that  the  trust  was  inseparable.  In  that  case,  however, 
the  annual  income  of  the  trust  fund  was  to  be  expended,  so 
much  as  might  be  necessary,  in  putting  and  keeping  in  good 
order  certain  burial  lots  and  monuments,  and  the  remainder 
for  the  support  of  religious  services  in  connection  with  the 
ecclesiastical  society  that  was  named  as  trustee.  The  bequest 
for  the  care  of  the  burial  lots  was  invalid,  but  it  was  not  sep- 
arable for  the  reason  that  it  was  impossible  to  tell  how  mach 
of  the  income  would  be  required  for  the  burial  lots  or  that  it 
might  not  take  the  whole  and  leave  nothing  to  be  applied  to 
the  valid  charity. 

In  the  case  at  bar  it  is  admitted  that  if  the  residue  were 
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given,  in  different  portions,  to  different  objects,  each  would  be 
independent  of  the  others,  and  a  failure  of  any  one  of  them 
would  not  affect  the  others.  Bat  it  is  said  that  here  the  gift 
is  of  different  portions  of  the  income  only,  so  that  the  shares, 
being  shares  only  of  a  common  income,  can  not'  be  severed  in 
advance,  or  in  any  other  way  except  by  a  division  of  the  in- 
come. The  qnestion  raised  here  is  not  without  practical 
difficulty.  It  is,  of  course,  out  of  the  question  that  the  quarter 
of  the  income  should  in  psrpetuo  be  distributed  to  the  heirs  at 
law.  If  the  quarter  is  set  apart  for  them  at  all,  it  clearly  must 
be  in  the  principal.  The  testator,  whose  intent  is  to  govern 
80  far  as  practicable,  clearly  intended  that  the  benefit  of  three- 
quarters  of  the  fund  should  go  to  the  charitable  institutions 
named.  This  plain  intent  clearly  should  not  be  allowed  to 
fail  if  there  is  any  way  by  which  the  quarter  share  of  the  heirs 
at  law  in  the  income  can  be  severed  from  the  rest.  This  can 
only  be  done  by  a  division  of  the  principal  of  the  fund,  setting 
aside  for  distribution  as  intestate  estate  one-quarter  of  it,  and 
preserving  the  other  three-quarters  for  the  trust  fund.  This 
can  do  no  possible  injustice  to  any  party  interested,  unless  the 
part  set  to  the  heirs  should  increase  in  value,  making  the  in- 
come from  it  larger  in  proportion  than  that  frotn  the  trust 
fund,  in  which  case  the  charitable  institutions  would  be  losers ; 
or  unless  the  trust  fund  should  increase  disproportionately  in 
value,  making  a  corresponding  loss  to  the  heirs  at  law.  But 
the  loss  or  gain  on  either  side  would  probably  be  very  small, 
while  the  chances  are  equal,  and  the  advantage  to  both  the 
trust  fund  and  the  heirs  in  thus  severing  their  interest  would  be 
very  great. 

The  matter  stands  at  this  point  precisely  as  it  would  if  a 
testator  should  direct  that  his  property  go  into  the  hands  of 
trustees  and  the  income  be  divided  into  ten  equal  parts  and 
paid  over  annually  to  '^  the  following  charitable  corporations, 
one  part  to  each ; "  and  should  then  by  mistake  name  only 
nine  charitable  corporations,  leaving  the  tenth  part  undisposed 
of  and  therefore  intestate.  Now,  must  all  these  nine  char- 
itable bequests,  all  legal  in  themselves,  fail,  simply  for  this 
oversight?  The  testator's  one  great  intent  was  to  give  his 
Vol.  v.— 2a 
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property  in  charity,  and  not  to  give  a  dollar  to  hie  heirs,  who 
wore,  perhaps,  remote  collaterals.  Shall  this  great  intent 
wholly  fail,  and  the  other  non-intent  completely  sacceedt 
This  would  be  doing  great  injustice  to  the  testator  and  great 
despite  to  his  intent.  What  is  the  technical  difficulty }  Simply 
this-— that  if  the  fnnd  is  at  once  divided  into  ten  parts  and  one 
part  given  to  the  heirs  at  law,  these  heirs  may  not  get  an  exact 
tenth,  or  the  other  nine-tenths  may  some  time  or  other  yield 
more  than  nine-tenths  of  the  income.  If  they  yield  less  that 
is  of  course  the  loss  of  the  charitable  societies ;  but  that  is 
of  no  consequence,  as  they  do  not  complain.  The  only  com- 
plaint is  from  the  heirs  at  law — ^that  they  may  not  get  the  fall 
tenth.  But  the  heirs  have  this  advantage — they  get  their 
tenth  of  the  fund  down,  at  once,  and  at  market  value ;  so  that 
they  can  at  once  tnm  it  into  money  if  they  choose ;  while  the 
other  nine-tenths  are  to  be  kept  a  long  time  and  may  in  part 
be  lost  or  rednced  in  value.  In  the  whole  matter  the  heirs 
have  the  advantage. 

Now,  can  it  be  that  this  small  risk — ^not  only  very  small, 
but  very  remote  and  merely  speculative — ^is  to  be  allowed  to 
defeat  the  great  prevailing,  manifest,  legal  intent  of  the  testa- 
tor, and  that,  too,  in  favor  of  heirs  at  law  to  whom  it  was 
hifi  clear  intention  to  give  nothing?  Such  a  result  would  seem 
to  be  a  reproach  to  the  law. 

It  is  true  that  this  is  a  division  of  the  principal,  while  the 
testator,  in  the  case  we  are  supposing,  intended  only  a  division 
of  the  income.  But  it  is  well  settled  that  an  absolute  gift  of 
dl  the  income  of  property  is  a  gift  of  the  property  itself.  The 
donor  in  such  a  case  retains  nothing,  and  gives  no  interest  to 
any  other  person  than  the  donee.  In  the  case  before  us  the 
departure  from  the  exact  intent  of  the  testator  is  only  as  to  the 
mode  of  carrying  out  hiji  cherished  object,  not  a  substitution 
of  one  object  for  another.  There  is  nothing  of  the  oy  pr69 
doctrine  in  it. 

We  think,  therefore,  that  one  quarter  of  the  residue  now 
devoted  to  the  trust  fund  should,  upon  a  fair  estimate  of  val- 
ues, be  separated  from  the  trust  fund  and  distributed  as  intes- 
tate estate  to  the  heirs  at  law. 
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A  question  of  some  practical  difficulty  arises  with  regard 
to  the  annuity  of  one  hundred  dollars  in  favor  of  Emeline 
Cook,  which  is  charged  for  her  life  upon  the  entire  trust  fund. 
It  is  clear  that  the  reduced  trust  fund  should  pay  but  three- 
quarters  of  this  and  that  the  other  quarter  should  be  paid  from 
the  quarter  of  the  residue  that  goes  to  the  heirs.  This  annuity 
is  charged  upon  the  whole  residue  and  therefore  as  much  upon 
the  quarter  that  goes  to  the  heirs  as  upon  the  three-quarters 
that  goes  to  the  trust  fund.  Unless  the  parties  agree  upon 
some  arrangement  that  shall  dispose  of  this  small  charge,  the 
trustees  should  retain,  either  the  whole  of  the  residue  until 
Mrs.  Cook's  death,  or  an  ample  amount  from  the  quarter  dis- 
tributed to  the  heirs  to  yield  with  certainty  the  sum  of  twenty- 
five  dollars  per  year,  the  same  to  be  distributed  to  the  heirs  at 
law  upon  the  death  of  Mrs.  Cook. 

The  claim  is  made  in  behalf  of  the  charitable  institutions 
taking  under  the  residuary  clause,  that  this  quarter  of  the 
income,  or  of  the  principal  if  we  so  treat  it,  upon  the  legacy  in 
question  failing,  goes  into  the  residue,  thus  preserving  the 
trust  fund  unimpaired  and  increasing  their  beneficial  interest 
under  it.  But  this  clearly  cannot  be  so.  The  residue  spoken 
of  in  the  will  is  the  residue  after  the  payment  of  the  preceding 
bequests,  and  clearly  cannot,  either  in  law  or  reason,  take  back 
into  itself  a  part  of  the  residue  itself  that  has  dropped  out  by 
not  having  been  legally  disposed  of.  It  necessarily  becomes 
intestate  estate. 

CABPEifTEB  and  Stoddabd,  J  J.,  dissented  from  so  much  of 
the  opinion  as  held  the  bequest  of  the  fourth  of  the  income  of 
the  trust  fund  to  charitable  purposes  to  be  designated  by  the 
widow  invalid,  but  concurred  in  holding  that  the  bequest  of 
the  other  three-fourths  of  the  income  to  the  charitable  societies 
named  was  valid. 

Pabk,  0.  J.,  and  Granoeb,  J.,  dissented  as  to  the  validity 
of  the  bequest  of  the  remaining  three-fourths  of  the  income  of 
the  trust  liind. 

All  the  judges  concurred  in  the  opinion  except  as  to  the 
points  of  dissent  noted. 
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Of  DeTliet  and  Bequests  to  Charitable  Uses.^In  order  that  a  cor- 
poration may  act  as  tmstee  to  hold  property  for  charitable  nseip  it  if 
necesiary  to  show  not  only  its  corporate  existence,  bat  that  by  Tirtae 
of  the  corporate  powers,  conferred  upon  it  by  its  charter,  it  is  authorized 
to  hold  property  in  trust  for  others.  The  trustee  must  be  capsble  o( 
taking  a  legal  esUte.  1  Swift's  Syst.  220;  Burr's  Ez'rs  r.  Smith,  7 
Tern.  241;  Eingy.  Woodhull,  8  Edw.  Ch.  79;  Boutelle  et  al.  t.  Cow- 
din,  9  Mass.  Rep.  204;  Jackson  d.  Cooper  et  al.  ▼.  Cory,  8  Johm. 
885;  Barkery.  Wood,  9  Mass.  419;  Lockwood  t.  Weed,  2  Conn.  287; 
Gibson  v.  McCallp  1  Richardson,  174;  Potter  ▼.  Chapin,  6  Paige,  689; 
Lefeyre  t.  Lefevre  et  al.,  09  N.  Y.  834;  Leonard  et  al.  r.  Bell  et  al,  68 
Id.  676;  Kerr  et  al.  v.  Dougherty  et  al.,  79  Id.  227;  Hoilis  t.  Drew 
Theological  Seminary  et  al.,  90  Id.  166. 

However,  a  deyise  to  specified  trustees,  to  be  held  in  trust  to  char- 
itable uses,  even  where  the  corporation  by  the  terms  of  its  charter  is  not 
capable  of  holding  land,  although  void  at  law,  has  been  sustained  in 
equity  when  the  intent  of  the  testator  could  be  carried  out  without  Tio- 
lating  any  of  the  proyisions  of  the  statute  or  any  principles  of  law.  Attor- 
ney-Ckneral  t.  Combe,  2  Ch.  Cas.  18;  Mills  v.  Farmer,  1  Meriy.  60;  Beek- 
many.  Bonsor,  28  N.  T.  802;  Bash  y.  Bash,  9  Pa.  St.  280;  Dodge  et  al. 
y.  Williams  et  ano.  Ex*rs,  &c.  et  al.,  46  Wise.  70. 

Where  the  trust  is  to  a  charitable  use,  but  the  language  of  the  bequest 
is  so  yague,  or  the  objects  so  indefinite,  that  the  intention  of  the  testator 
cannot  be  ascertained,  the  trust  will  fail  for  uncertainty.  48  Elizabeth, 
ch.  4;  Taylor  y.  Soyer,  Cro.  Elii.  742;  Anon.,  1  P.  Wms.  827;  Moricer. 
Bishop  of  Durham,  9  Yes.  829;  The  Baptist  Association  y.  Hart's  Ez'rB, 
4  Wheaton,  29;  Dashiel  et  al.  y.  Attorney-General,  0  H.  &  J.  892;  Wilde- 
man  y.  The  Mayor  and  City  Council  of  Baltimore,  8  Md.  000 ;  Harris  t. 
Clark,  8  Seldon,  242;  Coster  y.  Lorillard,  14  W.  R.  260;  Holmes  et  al.  t. 
Mead  et  al.,  08  N.  Y.  882;  Kain  y.  Gibboney,  101  U.  S.  862 ;  Riser  etal.T. 
Perry  et  al.,  08  Md.  112;  Luques  y.  Dresden,  77  Me.  186;  Dodge  et  aL  t. 
Williams  et  ano.  Ex'rs,  &c.  et  al.,  46  Wise. 70. 

As  a  rule,  the  doctrine  of  ey  prea  is  not  applied  in  the  United  States 
in  disponing  and  apportioning  bequests  to  charitable  uses.  The  courts 
sustain  charities  within  the  strict  limits  of  chancery  jurisdiction,  and  do 
not  exercise  the  prerogatiye  power.  Perry  on  Trusts,  §  722 ;  Hay ter  t. 
Trego,  0  Russ.  118;  Morggredge  y.  Thackwell,  7  Ves.  86;  Denyer  ▼. 
Druse,  Tamlyn,  82;  Reeye  y.  Attorney-General,  8  Hare,  191;  Inglis  t. 
Sailors'  Snug  Harbor,  8  Pet.  99;  Quid  y.  Washington  Hospital,  0  Otto, 
808;  Fellows  y.  Miner,  119  Mass.  041;  Williams  y.  Peariion,  88  Ala.N. 
S.  299. 

In  some  of  the  States  where  there  is  placed  upon  the  courts  all  the 
judicial  power  with  respect  to  charities,  the  power  of  ey  pre$y  is  included 
so  far  as  it  may  be  employed  in  directing  trustees  named  in  a  will  or  deed 
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to  carry  into  effect  the  general  lawful  and  charitable  intent,  when  the 
particalar  scheme  is  impracticable  or  has  become  unlawful.  Estate  of 
Hinckley,  58  Cal.  012. 

The  rule  in  reference  to  perpetuities  does  not  apply  to  charities,  and  a 
limitation  OTer  to  another  charity  is  good  when  dependent  upon  a  con- 
tingency which  may  take  place  within  the  limit  of  the  rule.  Jones  t. 
Hobersbam,  107  U.  S.  174. 

And  where  the  charity  does  not  exist  at  the  date  of  the  gift,  and  the 
beginning  of  such  charity  is  dependent  upon  a  contingency  which  may  or 
may  not  happen  within  the  limit  of  the  rule,  the  trust  is  good  provided 
there  is  no  gift  of  the  property  in  the  meanwhile  to  any  private  corpora- 
tion or  person.    Russell  y.  Allen,  107  U.  S.  168. 


Gline  vs.  Jones. 

Llll  nimolB,  668.] 
DiSTINGnON  BBTWEBN   A  DBBD  AND  A  WILL. 

A  testamentary  disposition  of  property  is  ambulatory  antil  the  death  of  the  tes- 
tator, when  it  takes  effect;  but  a  deed  for  an  interest  in  land  mast  take  effect 
upon  its  execution  or  not  at  all.  A  party  cannot  make  a  deed  for  land  and  re- 
tain its  cnstody,  and  have  it  operate  as  a  conyeyanoe  only  after  his  death.  It 
takes  effect  at  once  or  not  at  all. 

A  conyeyance  of  land  or  a  deed  may  be  good  as  a  yolontary  settlement  how- 
eyer,  thoogh  it  be  retained  by  the  grantor  in  his  possession  until  his  death, 
when  the  circumstances,  aside  from  the  retention  of  the  deed,  do  not  show  the 
grantor  did  not  intend  it  to  operate  immediately. 

Appeal  from  the  Circait  Court  of  Sangamon  county  ;  the 
Hon.  Charles  S.  Zane,  Judge,  predding. 

iT.  ifaf.  BroadweU  and  Orois  <&  Zane^  for  appellants. 

MoOuire  <&  Salzendein^  for  appellee  Matilda  Jones. 

Patton  <6  SamUtonj  for  appellee  Mrs.  Sayles. 
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Shkldon,  J.  This  was  a  bill  filed  bj  William  Cline  and 
others,  against  .Matilda  Jones  and  others,  for  partition  of 
certain  lands  described  in  the  bill,  derived  from  a  common 
ancestor,  John  Cline.  Matilda  Jones  filed  her  answer  deny- 
ing that  complainants  were  entitled  to  partition  of  a  certain 
three-acre  tract  of  the  lands,  claiming  sole  ownership  thereof 
in  herself,  by  virtne  of  a  deed  of  conveyance  of  the  same  made 
to  her  by  John  Cline  on  the  19th  day.  of  Febmarj,  1879. 
Replication  was  filed,  proofs  taken,  and  the  conrt  fonnd  the 
defendant  Matilda  Jones  acquired  title  to  said  tract  by  virtne 
of  snch  deed,  and  the  complainants  appealed. 

The  proofs  show  that  John  Cline,  the  ancestor  of  all  the 
parties  to  this  suit,  died  intestate  February  7,  1882,  at  an 
advanced  age.  He  had,  at  various  periods  in  his  life,  given  to 
all  of  his  children  except  Mrs.  Jones  (some  eight  or  nine  in 
number)  money  and  property  to  a  considerable  amonnt  To 
none  had  he  given  less  than  $1,000 ;  to  some  as  much  as 
f  6,000  to  $8,000.  To  Mrs.  Jones  alone,  up  to  the  time  of 
the  alleged  making  of  the  deed  in  question,  he  bad  never 
given  anything:.  On  February  18,  1879,  John  Cline  went 
alone  before  a  justice  of  the  peace,  and  had  drawn  up,  and 
he  signed  and  acknowledged,  a  warranty  deed  of  this  three- 
acre  tract  to  Mrs.  Jones,  the  deed  reciting  it  was  made  in  con- 
sideration of  filial  love  and  affection,  and  one  dollar,  and  the 
property  it  conveyed  being  worth  about  $700  or  $800.  At 
the  time,  the  grantor  told  the  justice  that  he  had  given  all  of 
his  other  children  land,  but  none  to  Mrs.  Jones,  and  be  felt  he 
ought  to  give  her  this  land.  The  grantor  took  the  deed 
away,  and  ever  after  retained  it  in  his  possession  till  his  death, 
it  being  found  after  that  time  among  his  papers.  He  also 
kept  possession  of  the  land,  received  the  rents  from  it,  and 
paid  the  taxes  on  it  until  his  death.  After  he  had  thus 
signed  and  acknowledged  the  deed,  he  told  difierent  persons 
that  he  had  made  it — that  he  had  made  all  his  children  equal 
— ^that  the  land  would  be  Mrs.  Jones^  at  his  death ;  and  to  Mrs. 
Jones  and  her  husband  he  said,  several  times,  he  had  fixed  it 
so  that  the  land  would  be  hers  at  his  death,  but  that  if  she 
would  move  on  it  and  live  there  it  should  then  be  hers.    This 
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she  never  did.  She  expressed  her  gratification  to  her  father 
for  what  he  had  done.  The  qaestion  which  is  made  upon  the 
deed  is  as  to  its  delivery. 

In  Bryan  v.  Wash  (2  Gilm.  557),  it  was  said  a  delivery  is 
essential  to  the  validity  of  every  deed,  and  that  ^'  anything 
which  clearly  manifests  the  intention  of  the  grantor  and  the 
person  to  whom  it  is  delivered,  that  the  deed  shall  presently 
become  operative  and  effectual,  that  the  grantor  loses  all  con- 
trol over  it,  and  that  by  it  the  grantee  is  to  become  possessed  of 
the  estate,  constitutes  a  safficient  delivery.  The  very  essence 
of  the  delivery  is  the  intention  of  the  party." 

There  is  no  doubt  that  the  law  makes  stronger  presump- 
tions in  favor  of  the  delivery  of  deeds  in  case  of  voluntary 
settlements  than  in  ordinary  cases  of  bargain  and  sale,  as  has 
been  frequently  recognized  by  this  court.  {Bryan  v.  TTewA, 
9apra;  Reed  v.  Douthit,  62  Dl.  348 ;  Walker  v.  Walker,  42  Id, 
311.)  And  we  think  the  authorities  establish  that  an  instru- 
ment may  be  good  as  a  voluntary  settlement,  though  it  be 
retained  by  the  grantor  in  his  possession  until  his  death. 
{Souverh/e  v.  Arden,  1  Johns.  Ch.  240  ;  Bunn  v.  WirUhrop, 
Id.  329 ;  Sehrugham  v.  Wood,  15  Wend.  545 ;  Perry  on  Trusts, 
sec.  103,  and  our  own  cases  above  cited,  and  Otie  v.  Beokioithj 
49  111.  121.)  Yet  the  cases  in  this  respect  are  generally  at- 
tended with  the  qualification  that  there  be  no  circumstances, 
besides  the  mere  fact  of  retaining  the  instrument,  to  show  that 
the  executing  party  did  not  intend  it  to  operate  immediately, 
or  to  denote  an  intention  contrary  to  that  appearing  upon  the 
face  of  the  deed.  Thus,  in  Soiuoerhye  v.  Arden,  Chancellor 
Kent  says :  "  A  voluntary  settlement,  fairly  made,  is  always 
binding  in  equity  upon  the  grantor,  unless  there  be  clear  and 
decisive  proof  that  he  never  parted  nor  intended  to  part  with 
the  possession  of  the  deed ;  and  even  if  he  retains  it,  the  weight 
of  authority  is  decidedly  in  favor  of  its  validity,  unless  there 
be  other  circumstances,  besides  the  mere  fact  of  bis  retaining  it 
to  show  that  it  was  not  intended  to  he  ahsolute.^^  And  in  Bunn 
V.  Winthrop  :  "  The  instrument  is  good  as  a  voluntary  settle- 
ment, though  retained  by  the  grantor  in  his  possession  until 
his  death.    There  was  no  act  of  his,  either  at  the  time  or  sub- 
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Beqnent  to  the  execution  of  the  deed,  which  denoted  an  inten- 
tton  contrary  to  that  appearing  upon  ike  face  of  the  deed,^^ 
And  in  Scrxcgham  v.  Wood  there  is  this  quotation  from  Oamore 
V.  Knight  (5  Barn.  &  Cress.  671) :  "  Where  a  party  to  an  in- 
strnment  seals  it,  and  declares  in  the  presence  of  a  witness  th&t 
he  deliyers  it  as  his  deed,  bat  keeps  it  in  his  own  possession, 
and  there  is  nothing  to  qualify  that  or  to  show  that  the  execut- 
ing party  did  not  intend  it  to  operate  immediately^  except  the 
keeping  the  deed  in  his  hands,  it  is  a  valid  and  effectual  deed ; 
and  delivery  to  the  party  who  is  to  take  by  the  deed,  or  to  any 
person  for  his  use,  is  not  essential."  Mr.  Lewin,  in  his  work 
on  Trusts,  in  treating  of  the  forn)a1ities  required  to  create  a 
trust,  on  page  123  remarks:  '^A  wide  distinction  exists  between 
testamentary  dispositions  and  declarations  of  trust.  The 
former  are  ambulatory  until  the  death  of  the  testator,  but  the 
latter  take  effect,  if  at  all,  at  the  time  of  the  execution."  And 
on  page  124,  top,  he  quotes  this  observation  of  BuUer,  J.,  in 
Hahergham  v.  Vincent  (2  Ves.  Jr.) :  **  A  deed  must  take  place 
upon  its  execution,  or  not  at  all.  It  is  not  necessary  for  a  deed 
to  convey  an  immediate  interest  in  possession,  but  it  must  take 
place  as  passing  the  interest  to  be  conveyed  by  the  execution ; 
but  a  will  is  quite  the  reverse,  and  can  only  operate  after 
death."  The  author  then  proceeds :  "  We  may,  therefore, 
safely  assume,  as  an  established  rule,  that  if  the  intended  dispo- 
sition be  of  a  testamentary  character,  and  not  to  take  effect  in 
the  testator's  lifetime,  but  ambulatory  until  his  death,  sucli 
disposition  is  inoperative,  unless  it  be  declared  in  writing  in 
strict  conformity  with  the  statute  enactments  regulating  de- 
vises and  bequests." 

In  the  case  in  hand  there  is  that  which  denotes  an  intention 
contrary  to  that  appearing  upon  the  face  of  the  deed,  which 
shows  that  the  deed  was  not  intended  to  be  absolute — ^that  the 
grantor  in  it  did  not  intend  it  to  operate  immediately — and 
that  is,  his  declarations  that  the  land  was  to  be  Mrs.  Jones'  at 
his  death,  but  that  if  she  would  go  and  live  upon  it,  it  should 
be  hers  then,  and  the  other  circumstances  corroborative  of 
«uch  intention.  The  deed  by  its  purport  was  absolute,  con- 
veying the  grantor's  entire  interest,  to  operate  immediately. 
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Bat  the  evidence  Bhows  the  deed  was  not  intended  to  be  abso- 
Inte,  bat  to  be  qnalified  in  its  effect — that  it  was  not  intended 
to  convey  the  grantor's  whole  interest,  bnt  that  he  meant  to 
have  a  life  estate  nnless  the  grantee  should  move  npon  the 
land,  which  she  never  did  ;  that  the  deed  was  not  intended  to 
operate  presently,  but  only  upon  the  grantor's  death,  or  going 
upon  the  land  to  reside.  The  evidence  shows  the  distinct 
intention  not  to  create  a  present  estate  in  the  grantee.  As, 
then,  there  was  never  any  actual  delivery  of  the  deed,  but  the 
grantor  ever  kept  it  in  his  own  possession,  and  as  it  never  was 
his  intention  that  the  deed  should  presently  take  effect  and 
become  operative  according  to  its  terms,  there  was  no  delivery 
of  the  instrument  as  the  deed  of  the  grantor,  and  it  was 
not  valid  as  a  deed.  As  Mrs.  Jones  never  moved  on  the 
land,  this  made  the  deed  one  to  take  effect  at  the  grantor's 
death,  which  was  a  disposition  of  property  of  a  testamentary 
character,  and  invalid,  because  not  in  compliance  with  the 
Statute  of  Wills. 

In  Byars  v.  Spencer  (101  lU.  429)  it  was  held,  that  to 
constitute  a  sufficient  delivery  of  a  deed  there  must  be  a  clear 
manifestation  of  the  intention  of  the  grantor  that  the  deed 
shall  at  once  become  operative  to  pass  the  title,  and  that  the 
grantor  shall  lose  all  control  over  it.  That  was  a  case  of  a 
father  having  executed  a  deed  for  land  to  his  two  minor 
children,  and  never  actually  delivering  it,  but  retaining  it  in 
his  possession  until  his  death.  There  could  be  no  doubt,  from 
the  evidence  there,  that  it  was  in  accordance  with  the  intention 
of  the  father  that  if  he  should  die  without  having  made  any 
other  disposition  of  the  land  it  should  go  to  these  two  children. 
It  is  true  there  was  there  the  evidence,  additional  to  what  ap- 
pears in  this  case,  of  intention  against  the  immediate  opera- 
tion of  the  deed,  in  the  offer  to  sell  the  land.  But  the  evidence 
shows  that  was  not  for  the  grantor's  own  benefit,  but  for  the 
children's,  in  order  to  give  them  the  proceeds.  There  was 
the  same  evidence  of  purpose  to  benefit  the  grantees  there  as 
here,  and  the  same  intention  appearing  that  the  deed  shonld 
not  have  present  operation,  as  here,  only  that  it  was  stronger 
in  degree  in  the  last  respect  there  than  here.    Yet  because  of 
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the  intention  shown  that  the  deed  Bhonld  not  operate  presently 
as  a  deed,  it  was  held,  after  the  father's  death,  he  not  having 
sold  the  land,  that  there  had  been  no  delivery  of  the  deed, 
and  that  it  was  invalid,  and  the  land  should  go  to  the  heirs  in 
general. 

An  instructive  case,  as  bearing  upon  the  present  by  way  of 
analogy,  is  that  of  Basket  v.  Eaasell  (107  U.  B.  602),  which 
involved  the  question  of  what  constituted  delivery  of  a  gift 
mortis  causa.  There,  one  Ohaney,  being  the  holder  of  a  cer- 
tificate of  deposit  given  by  a  bank  in  his  favor,  during  his  last 
sickness,  and  in  apprehension  of  death,  wrote  on  the  back 
thereof  the  following  indorsement : 

"  Pay  to  Martin  Basket,  of  Henderson,  Ky. — ^no  one  else; 
then  not  till  my  death.  My  life  seems  to  be  uncertain.  I  may 
live  through  this  spell.    Then  I  will  attend  to  myself. 

«EL  M.  Chanby." 

Ohaney  then  delivered  the  certificate  to  Basket,  and  died 
without  recovering  from  that  sickness.  The  certificate  was 
payable  on  demand.  It  was  held  by  the  conrt  that  it  was  un- 
questionable that  a  delivery  of  the  certificate  to  the  donee  with 
an  indorsement  in  blank,  or  a  special  indorsement  to  the 
donee,  or  without  indorsement,  would  have  transferred  the 
whole  title  and  interest  of  the  donor  in  the  fund  represented 
by  it,  and  might  have  been  valid  as  a  donatio  mortis  catua, 
but  that  the  indorsement  which  accompanied  the  delivery 
qualified  it,  and  limited  the  authority  of  the  donee  in  the  col- 
lection of  the  money,  so  as  to  forbid  its  payment  until  the 
donor's  death ;  that  the  property  in  the  fund  did  not  presently 
pass,  but  remained  in  the  donor,  and  the  donee  was  exdnded 
from  its  possession  and  control  during  the  life  of  the  donor; 
that  that  qualification  of  the  right  which  would  have  belonged 
to  the  donee  if  he  had  become  the  present  owner  of  the  fund, 
established  that  there  was  no  delivery-  of  possession  according 
to  the  terms  of  the  instrument,  and  that  as  the  gift  was  to 
take  effect  only  upon  the  death  of  the  donor,  it  was  not  a 
present  executed  gift  mortis  oausa^  but  a  testamentary  dispod- 
tion,  and  invalid,  not  being  in  compliance  with  the  Statute  of 
Wills. 
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In  Olney  y.  Howe  (89  111.  556)  there  was  an  instrument  in 
writing,  nnder  seal,  selling  and  transferring  certain  personal 
property  to  be  given  to,  and  taken  bj  the  transferee  immedi- 
ately npon  the  death  of  the  one  executing  the  instrument.  It 
was  there  said :  ^^  The  writing  is  essentially  testamentary  in  its 
nature.  .  .  .  Its  object  was  to  make  disposition  of  prop- 
erty after  the  death  of  the  owner.  It  did  not,  after  such  death, 
take  effect  as  a  testamentary  devise,  for  it  was  not  executed  and 
witnessed  as  required  by  the  Statute  of  Wills." 

There  is  a  subordinate  question  in  respect  of  one  other  of 
the  defendants — Mrs.  Sayles.  The  intestate,  in  his  lifetime, 
had  made  to  her  a  deed  for  forty  acres  of  land,  and  she  gave 
to  him  a  receipt  expressing  that  she  had  received  from  him 
the  sum  of  $1,000  in  land.  It  is  contended  by  appellants  that 
this  forty  acres  of  land  was  an  advancement  to  Mrs.  Sayles, 
and  should  have  been  so  treated,  instead  of  decreeing,  as  the 
court  did,  that  Mrs.  Sayles  had  not  been  advanced,  and  that 
she  should  share  equally  with  the  others  in  the  lands  to  be 
partitioned.  The  evidence  shows  the  intestate  had  made 
various  gifts  of  land  and  money  to  his  children  during  iiis 
lifetime,  and  had  endeavored  to  treat  them  equally  in  this  re- 
spect. There  was  evidence  of  his  repeated  declarations  that 
he  had  given  all  his  children  equal  amounts  of  property,  and 
that  be  had  made  them  equal.  The  evidence  on  this  branch 
of  the  case,  which  was  objected  to,  we  regard  as  properly 
received. 

As  to  Mrs.  Sayles,  we  think  the  decree  correct,  and  it  is 
affirmed  as  to  her,  and  in  all  other  respects  except  as  to  Mrs. 
Jones.  As  it  regards  her,  the  decree  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed  in  part  and  in  part  affirmed. 

Scott,  J.,  dissenting.  Dissenting,  as  I  do,  from  the  opinion 
of  the  majority  of  the  court,  I  deem  it  proper  to  state  my 
views  at  some  length  on  the  principal  question  involved. 

As  respects  the  property  conveyed  to  Mrs.  Sayles,  I  concur 
in  the  views  of  the  court,  as  expressed  in  the  prevailing  opinion. 
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It  IB  as  to  the  property  conveyed  to  Mrs.  Jones  I  dissent  from 
the  conclusion  reached  by  the  majority  of  the  court.  In  her 
answer  she  insists  she  is  the  sole  owner  of  a  tract  of  land  de- 
scribed in  the  bill  as  consisting  of  three  acres,  by  "  virtne  of  a 
deed  of  conveyance  thereof  made  to  her  by  John  Cline, 
...  on,  to  wit,  the  19th  of  February,  1879."  The  deed 
nnder  which  she  claims  the  property  seems  to  have  remained 
in  the  possession  of  the  grantor,  with  his  other  papers,  until 
his  death,  which  occurred  on  or  about  the  7th  of  February, 
1882,  and  the  insistance  is,  as  the  deed  was  never  in  fact  deliv- 
ered to  the  grantee,  no  title  passed  to  her.  It  is  satisfactorily 
proven  by  the  scrivener  who  prepared  the  deed  at  the  request 
of  the  grantor,  and  also  by  other  witnesses,  the  deed  to  this 
land  was  made  to  Mrs.  Jones  as  a  gift,  to  place  her  on  an  equal- 
ity with  his  other  children,  to  whom  he  had  given  land  or  per- 
sonal property,  or  both.  After  the  execution  of  the  deed  he 
frequently  stated  he  had  now  made  his  children  equal  in  re- 
spect to  the  property  bestowed  upon  them,  and  that  the  law 
would  divide  the  remainder  of  his  estate  equally  between  his 
children.  There  can  be  no  doubt  that  was  his  intention.  All 
his  other  heirs  got  property  from  their  father  as  gifts,  and  un- 
less Mrs.  Jones  is  permitted  to  retain  the  land  embraced  in 
this  deed,  she  would  receive  a  less  portion  of  her  father's  estate 
than  his  other  children.  The  just  purpose  of  the  grantor  to 
make  an  equal  division  of  his  property  among  his  children  by 
conveying  this  land  to  Mrs.  Jones,  ought  not  to  be  defeated  by 
any  subtle  reasoning. 

The  only  question  made  is,  whether  the  deed  took  eflfect 
notwithstanding  it  was  never  actually  delivered  to  the  grantee, 
or  to  any  one  for  her.  It  was  made  upon  a  meritorious  con- 
sideration, and  was  executed  with  the  usual  formalities  pre- 
scribed by  law.  The  grantor  acknowledged  before  the  proper 
officer,  he  "  had  signed,  sealed  and  delivered  said  instrument 
as  his  free  and  voluntary  act,  for  the  uses  and  purposes  there- 
in set  forth,"  and  there  is  nothing  in  all  the  evidence  in  this 
record  that  shows,  or  even  tends  to  show,  that  intention  was 
ever  revoked.  On  the  contrary,  he  repeatedly  affirmed  it  by 
declaring  he  had  deeded  tiie  laud  to  Mrs.  Jones  to  make  her 
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equal  with  his  other  children  in  respect  to  the  property  given 
to  them. 

Undoabtedly  the  general  rnle  is,  a  deed  takes  effect  from 
its  delivery  and  acceptance,  and  most  generally  they  are  mut- 
ual and  concnrrent  acts.    It  would  be  stating  the  rule  broader 
than  the  law  will  warrant,  to  say  no  deed  would  take  effect 
unless  delivered  into   the  actual   possession  of  the  grantee. 
The  books  abound  in  exceptional  cases.    Where  the  excep- 
tion to  the  general  rule  is  most  frequently  recognized,  is  in 
cases  of  voluntary  settlements,  as  in  the  conveyance  in  this 
case.     In  such  cases  a  common  rule  of  the  law  of  general 
application  is,  the  '^  first  deed  and  the  last  will "  shall  stand. 
A  will  is  most  generally  retained  by  the  testator,  and  so  a  deed 
making  a  voluntary  settlement  may  be  retained  by  the  grantor 
and  still  take  effect.    On  this  subject  Chancellor  Kent,  in 
Sowoerhye  v.  Arden  (1  Johns.  Ch.  240),  states  the  law  to  be  in 
cases  of  voluntary  settlements  where  the  gnintor  retains  the 
the  weight  of  authority,  is  decidedly  in  favor  of  its  validity, 
unless  there  were  other  circamstances  besides  the  mere  fact  of 
his  retaining  it,  to  show  it  was  not  intended  to  be  absolute. 
In  Bunn  v.  Wmthrap  (1  Johns.  Ch.  336)  the  Chancellor  said  : 
"  The  Instrument  is  good,  as  a  voluntary  settlement,  though 
retained  by  the  grantor  until  his  death."    Both  of  these  cases 
were  cited  with  approval  in  Bryan  v.  Waah^  2  Gilm.  557.    In 
Walker  v.   Walker  (42  111.  311)  this  court,  in  discussing  the 
Bame  subject,  said  :    "  No  formal  delivery  to  the  grantee  in 
person  was  necessary.     If  the  grantor  in  a  deed  intends,  when 
executing  it,  to  be  understood  as  delivering  it,  that  is  sufficient, 
the  intention  of  the  party  is  the  controlling  element,  as  said  in 
JUaeterson  v.  Cheek  {26  lU.  76)."    English  and  other  American 
oases  have  been  examined,  and  it  is  seen  they  are  in  harmony 
with  the  general  doctrine  here  stated,  and  it  will  not  be  neces- 
sary to  do  more  than  to  cite  a  few  of  the  most  important  eases 
that  are  considered  as  supporting  the  rule  :  NuVrody.  Gilham^ 
1  P.  Wms.  577 ;    Cotton  v.  King,  2  Id.  358 ;    Clavering  v. 
Claverinffy  2  Vern.  473  ;  Broughton  v.  BroughJUm,  1  Atk.  625  ; 
Johnaon  v.  Smithy  1  Ves.  314  ;    Wall  v.  Wall,  30  Miss.  91 ; 
Newton  v.  Bealer,  41  Iowa,  384 ;  Mitchell  v.  Bryan,  3  Ohio  St. 
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877 ;  Oti8  y.  BeehoUh,  49  HI.  121 ;  Lcmgham  v.  Wood,  15 
Wend.  545  ;  Jones  v.  Jones^  6  Conn.  Ill ;  Crawford  v.  Bert- 
holf,  Saxton's  (N.  J.)  Ch.  Rep.  458 ;  Doe  v.  KnighJL,  6  Bam. 
&  Cress.  671.  It  would  be  nseless  to  go  over  these  cases  again, 
since  they  have  been  fnlly  considered  by  the  courts  in  this 
country  and  in  England,  and  with  a  uniform  concurrence  in 
the  doctrine  stated. 

A  principle  running  through  many  of  the  cases  on  this  sub- 
ject is,  the  law  makes  stronger  presumptions  in  favor  of  the 
delivery  of  deeds  in  cases  of  voluntary  settlements  than  in 
ordinary  cases  of  bargain  and  sale.    It  is  for  the  reason  the 
parties  are  supposed  to  place  great  confidence  in  each  other. 
It  was  so  expressly  held  in  WalTcer  v.  WaUceTy  eupra.    In  the 
former  class  of  cases  (that  is,  cases  of  voluntary  settlements), 
the  intention  of  the  grantor  is  most  generally  allowed  to  con- 
trol, and  the  deed  will  be  regarded  as  taking  eifect,  or  not, 
according  to  the  intention  of  the  grantor.     It  has  been  seen,  in 
the  present  case,  the  intention  the  deed  should  take  effect' was 
never  revoked  by  the  grantor  in  his  lifetime.    His  oft  repeated 
wish  was,  it  should  take  effect  and  pass  the  title  to  his  daughter 
absolutely.    The  facts  of  this  case  bring  it  clearly  within  the 
rule  deducible  from  the  cases  ut  supra.    It  will  also  be  ob- 
served, the  case  being  considered  has  one  feature  not  fonnd  in 
many  of  the  cases  on  this  subject,  that  makes  it  a  stronger  ease 
lor  the  application  of  the  rnle.    Here  the  grantee  was  notified 
of  the  making  of  the  deed  by  the  grantor  himself,  and  she  ac- 
cepted the  grant  by  expressing  her  obligations  for  the  bounty 
bestowed  upon  her,  and  would  try  to  take  care  of  it.     Words 
of  similar  import,  in  Kingsbury  v.  JBumstd^  (68  111.  810),  were 
held  to  constitute  an  acceptance  of  the  deed  by  the  grantee, 
tliough  the  grantee  died  before  taking  it  into  actual  possession. 
The  reason  for  the  decision  in  such  cases  is,  assent  is  the  prin- 
cipal element,  and  the  taking  of  the  deed  into  possession  is  not 
indispensable,  but  is  only  evidence  of  assent  and  acceptance. 
There  being  a  clear  intention  manifested  by  the  grantor  in 
making  the  deed  it  should  take  effect  at  once,  and  that  she 
should  have  the  possession  of  the  land  on  his  death,  or  sooner 
if  she  would  live  on  the  premises,  which  intention  was  never 
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revoked,  and  there  having  been  an  acceptance  of  the  deed  by 
the  grantee  in  the  lifetime  of  the  grantor,  it  would  seem  to 
follow,  on  principle  as  well  as  upon  authority,  the  deed  was  ef- 
fectual to  pass  the  title  to  the  grantee,  although  the  grantor  re- 
tained possession  of  the  deed  until  his  death.  That  he  retained 
the  deed  for  the  benefit  of  the  grantee  sufficiently  appears  from 
the  facts  and  the  circumstances  of  the  case.  I  am  of  opinion 
ite  decree  should  be  affirmed. 

Walkbb,  J.    I  fully  concur  in  all  that  is  said  in  this  dis- 
senting opinion. 


GouDiE  vs.  Johnston. 

[109  Indiana,  427.] 

Life  estate  wtth  power  or  msposmoN. 

A  beqoest  of  personal  property  to  a  wife  for  nee  during  her  life,  with  power  to 
control  and  manage  the  same,  and  at  her  death  all  remainiDg  to  go  to  grand, 
children,  yesto  in  her  a  life  interest,  bnt  with  no  absolute  power  of  alienation. 
One  haying  an  estate  in  remainder  in  personal  property  may  maintain  a  suit 
sgainst  the  life-owner  for  the  protection  of  bis  interest 

Appeal  from  a  judgment  of  the  Franklin  Circuit  Court. 
The  opinion  states  the  case. 

L.  W.  Florea,  Q.  C.  Florea,  8.  E.  UrmOon  and  /.  Carter ^ 

for  appellants,  I 

H.  Berry,  F.  Berry,  J.  F.  McKee,  D.  W.  McKee,  J.  E. 
McDonald,  J.  M.  Butler  and  A.  L.  Maeon^  for  appellees. 

Elliott,  0.  J.    In  the  will  executed  by  Alexander  W. 
Johnston,  deceased,  are  the  following  provisions  : 

**Item  2.   I  give,  grant  and  bequeath  to  my  wife,  Jane 
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Johnston^  for  ber  use  during  her  natural  lifetime,  all  the  rest 
and  residue  of  mj  estate,  real  and  personal,  not  mentioned  in 
item  No.  1  of  this  will,  she  to  have  the  control  and  manage- 
ment of  the  same,  and  at  her  death  all  of  said  personal  estate 
remaining,  and  all  of  said  real  estate,  except  that  named  in 
item  No.  1,  shall  go  to  and  be  equally  divided  among  my 
grandchildren,  to  wit :  Rose  B.  Goudie,  Hannah  A.  Irwin, 
Clement  A.  Gory,  Maud  Cory  and  Lenora  Cory,  share  and 
share  alike ;  and  if  any  of  said  grandchildren  shall  die  without 
issue  alive,  before  division  or  distribution  of  said  property 
among  them,  then,  and  in  that  ease,  all  of  said  property  shall 
be  equally  divided  among  the  survivors,  unless  one  of  them 
should  be  dead  leaving  issue,  then  such  issue  shall  take  the 
share  that  would  go  to  such  deceased  grandchild  if  living. 

<'  Item  3.  I  further  will  and  direct  that  Clement  R.  Coiy 
husband  of  Mary  P.  Cory,  shall  never  have  any  part  of  my 
estate,  or  shall  never  have  the  management  or  control  of  the 
same.'' 

There  are  other  provisions  in  the  will,  but  as  these  are  all 
that  relate  to  personal  property,  and  as  the  controversy  con- 
cerns only  that  property,  it  is  unnecessary  to  notice  the  other 
provisions  of  the  instrument.  The  provisions  making  a  dispo- 
sition of  the  personal  estate  of  the  testator  are  complete  in 
themselves,  and  are  neither  aided  nor  impaired  by  any  other 
provisions  of  the  will,  so  that  the  decision  of  the  controversy 
turns  upon  the  construction  to  be  given  to  the  provisions  of 
the  will  we  have  copied. 

In  our  judgment,  the  controlling  words  of  this  will  are, 
'^for  her  use  during  her  natural  lifetime,"  for  there  are  no 
other  words  of  equal  power  in  the  instrument.  These  words 
not  only  confine  the  first  taker's  estate  to  her  life,  but  they 
further  confine  it  by  declaring  that  the  property  is  for  her 
use.  If  the  property  is  for  her  use  during  her  natural  life- 
time, it  is  difficult,  if  not  impossible,  to  conceive  how  she  can 
have  an  absolute  power  of  disposition.  We  freely  grant  that 
this  power  of  disposition  may  often  be  implied.  {Silvers  v. 
Canary^  109  Ind.  267,  aud  cases  cited ;  RamsdeU  v.  RamsdeUy 
21  Maine,  288;  ScoU  v.  Perhind^  28  Maine,   22;   Shau)  v. 
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Hussey^  41  Maine,  495 ;  Paine  v.  Barnes^  100  Mass.  470 ; 
Ha/rris  v.  Knapp,  21  Pick.  412 ;  SchoWa  Appeal,  2  Atl.  E. 
538.) 

Bat  we  do  not  think  that  the  language  of  the  will  before 
U8  contains  words  from  which  a  power  of  disposition  can  be 
implied  ;  on  the  contrary,  we  think  the  language  excludes  the 
implication  that  any  such  power  exists.  The  words,  "  she  to 
have  the  control  and  management  of  the  same,"  are  not  at 
all  incompatible  with  her  right  to  use  the  property  during 
her  life.  The  only  words  which  can  be  regarded  as  at  all 
inconsistent  with  those  confining  her  interest  to  an  estate  for 
life,  are  the  words,  "  and  at  her  death  all  of  said  personal  es- 
tate remaining,  and  all  of  my  real  estate,  except  that  named 
in  item  No.  1,  shall  go  to  my  grandchildren  ; "  but  we  cannot 
regard  these  words  as  of  such  potent  effect  as  those  first 
qnoted.  Nor  would  they  be  consistent  with  the  language  of 
the  third  item  of  the  will,  if  construed  as  the  appellees  assume 
they  should  be,  as  is  obvious  from  an  examination  of  that 
clause. 

It  must  be  kept  in  mind  that  the  property  is  not  uncondi- 
tionally devised  to  Mrs.  Johnston  even  for  life,  for  the  be- 
quest is  "for  her  use  during  her  natural  lifetime."  There  is, 
therefore,  a  clear  restriction,  not  only  to  her  life,  but  to  her 
use.  It  cannot  justly  be  aflBrmed  that  one  to  whom  prop- 
erty is  bequeathed  "  for  her  use "  during  life  is  clothed  with 
a  power  of  disposition,  for  the  word  use  is  one  of  much  force, 
and  confines  the  estate  to  the  hands  of  the  first  taker,  since  it 
is  logically  inconceivable  that  one  having  a  right  to  use  can 
possess  the  absolute  power  of  alienation.  We  cannot  thrust 
aside  the  words  "  for  her  use  during  her  natural  lifetime,"  for 
they  are  of  high  importance  and  great  strength. 

It  is  the  law  that  an  estate  given  in  clear  words  cannot  be 
cut  down  by  subsequent  words  unless  they  are  equally  clear 
and  decisive,  and  it  is  not  easy  to  see  why,  upon  a  like  princi- 
ple, an  estate  created  by  clear  words  can  be  enlarged  by  words 
less  dear  and  decisive.  {HocJistedler  v.  Hochstedler^  108  Ind. 
506 ;  Ba4ley  v.  Sanger,  108  Ind.  264 ;  AUm  v.  Craft,  109  Ind. 
476.) 

Vol.  v.— 28 
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However  this  may  be,  here  are  words  of  clear  and  certain 
import,  and  no  others  that  enlarge  their  meaning,  and  we 
must  assign  to  them  controlling  force.  But  we  have  other 
provisions  materially  strengthening  these  words,  for  a  re- 
mainder is  limited  to  the  testator's  grandchildren,  and  it  is, 
therefore,  manifest  that  he  contemplated  that  the  estate  shoald 
not  all  be  disposed  of  by  the  first  taker,  for,  if  that  had  been 
in  contemplation,  there  would  have  been  neither  necessity 
nor  propriety  in  providing  for  a  disposition  of  property  re- 
maining after  the  death  of  the  first  taker.  The  rule  recog- 
nized by  the  authorities  is,  that  where  there  is  a  remainder 
limited  to  children  or  grandchildren,  the  implication  is  that 
the  first  taker  is  invested  with  nothing  more  than  a  life  inter- 
est in  the  property.  (Hawkins  Wills  [2d  ed.],  178.)  This,  it 
is  easy  to  see,  is  the  natural  and  reasonable  rule,  for,  if  the  firet 
taker  took  the  whole  estate,  there  could  be  no  estate  or  interest 
in  remainder. 

Personal  property  is,  as  every  one  knows,  of  a  perishable 
nature,  and  use  may  totally  destroy  or  materially  impair  it,  so 
that  it  is  quite  natural  and  reasonable  to  interpret  the  phrase, 
"all  of  said  personal  estate  remaining,"  to  mean  such  as  use 
has  not  destroyed.  This  is  a  just  aud  reasonable  implication, 
especially  so  where,  as  here,  it  is  consistent  with  the  other  pro- 
visions of  the  will.  We  are  not,  however,  withont  authority 
upon  this  precise  question.  The  Supreme  Court  of  the  United 
States,  speaking  of  a  will  very  like  the  one  before  us,  said: 
"  The  use  of  many  species  of  personal  property  necessarily 
consumes  it.  The  words  under  consideration  may,  therefore, 
fairly  be  construed  to  refer  to  the  personalty,  and  the  entire 
clause  to  give  to  his  children  a  remainder  in  the  real  estate, 
and  whatever  of  the  personalty  as  was  not  consumed  by  the 
widow  during  her  widowhood."  (Oilea  v.  LiWs^  104  TJ.  S. 
291.)  In  Green  v.  HewUt  (97  111.  113;  13  Am.  K.  102)  it 
was  said  :  '^  It  was  also  reasonable  to  suppose  that  if  she  li^ed 
long  as  his  widow,  some  of  the  articles  of  personalty  would  be 
worn  out,  lost  or  destroyed  ;  hence,  in  making  the  limitation 
over,  it  was  but  natural  and  proper  to  use  the  expression 
^  whatever  remains.'      It   had   reference  to  the  anticipated 
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condition  of  the  personal  estate  when  it  would,  nnder  the  limi- 
tation, pass  into  his  daughter's  hands.  And  this  is  all  the 
significance  the  expression  has." 

It  is  quite  clear  that  the  words  ''  all  of  said  personal  prop- 
erty remaining "  are  of  feeble  effect  as  compared  with  the 
words  "for  her  use  daring  her  natural  lifetime." 

Our  ultimate  conclusion  upon  this  branch  of  the  case  is, 
that  Jane  Johnston  takes  a  life  interest  in  all  the  personal 
property  of  which  her  husband  died  seized,  but  that  she  is  not 
inyested  with  an  absolute  power  of  alienation.  This  conclusion, 
as  we  think  we  have  shown,  rests  on  principle,  and  it  certainly 
is  well  sustained  by  authority. 

The  case  of  John  v.  Bradbury  (97  Ind.  263)  carries  the 
general  doctrine  much  further  than  we  are  required  to  do  here 
— ^possibly  too  far — and  the  case  of  Van  Cforder  v.  Smith  (99 
Ind.  404),  while  recognizing  the  general  doctrine,  points  out 
the  true  distinction  between  seemingly  similar  cases.  There 
are  other  cases  in  our  reports  which  assert  a  doctrine  strictly 
analogous  to  that  affirmed  in  our  conclusion,  among  them 
Hopkins  v.  Quinn,  93  Ind.  223 ;  White  v.  AUen^  81  Ind.  i24  j 
EUzroik  V.  Binford,  71  Ind.  456. 

The  decisions  of  other  courts  affirm  the  law  to  be  aa  we 
have  asserted  it.  {Smith  v.  BeUy  6  Peters,  68  ;  OUea  v.  LittU^ 
supra ;  Brant  v.  Virginia  Coaly  tfeo.,  Co.,  93  U.  S.  326 ; 
Green  v.  Bevntty  supra  ;  Henderson  v.  Blaokhum.  104  111. 
227  (44  Am.  R  780) ;  Whitcomh  v.  Taylor,  122  Mass.  243; 
Pain^e  v.  Barnes,  100  Mass.  470 ;  Baxter  v.  Bowyer,  19  Ohio 
St.  490 ;  Stuart  v.  Walker,  72  Maine,  145  (39  Am.  K.  311); 
Terry  v.  Wiggins,  47  N.  Y.  512 ;  Gregory  v.  CowgiU,  19  Mo. 
415 ;  HuU  V,  Ctdv^,  34  Conn.  403.) 

Some  of  these  cases  go  further  than  it  is  necessary  for  us 
to  do  here,  but,  in  so  far  as  they  bear  upon  the  phase  of  the 
question  directly  presented  to  us,  we  accept  them  as  authority 
without  inquiring  whether  it  i&y  or  is  not,  proper  to  extend 
the  doctrine  to  the  limits  to  which  some  of  the  courts  have 
carried  it. 

The  theory  of  the  appellants'  complaint,  and  the  concessions 
of  their  argument  in  this  court,  are^  that  Jane  Johnston  has  a 
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right  to  use  the  property  for  her  support,  and  for  that  purpose 
to  dispose  of  it,  but  that  she  has  not  the  absolute  power  of 
alienation.  Thas  regarded,  the  case  is  far  within  the  rale,  and 
the  constmetion  given  the  will  by  the  trial  court  was  not  the 
proper  one. 

If  Mrs.  Johnston  has  only  an  executory  life  interest  in  the 
personal  property  involved  in  this  controversy,  then,  upon 
sound  principles  of  equity  and  justice,  those  who  have  an  in- 
terest in  remainder  have  a  right  to  invoke  the  aid  of  the 
courts  to  protect  that  interest.  It  is,  perhaps,  not  easy  to 
determine  juat  what  interest  they  are  entitled  to,  but  it  is  clear 
that  they  are  not  entirely  without  a  remedy.  Mrs.  Johnston 
cannot  be  inhibited  from  managing  and  controlling  the  prop- 
erty, for  that  right  is  expressly  given  her  by  the  will;  bat 
she  may  be  prohibited  from  destroying  it,  and  from  disposing 
of  it,  unless  it  is  necessary  that  it  be  disposed  of  for  her  use 
and  support,  or  for  the  purpose  of  making  a  change  in  the 
investments.  The  complaint,  as  we  understand  it,  concedes 
to  her  the  right  to  the  management  and  control  of  the  prop- 
erty, as  well  as  the  right  to  make  sales  for  the  purpose  of 
changing  an  investment,  or  for  the  purpose  of  securing  money 
for  her  support ;  but  it  denies  her  right  to  exercise  absolate 
.ownership  over  the  property.  Our  judgment  is,  that  the  com- 
plaint does  not  claim  too  much  ;  whether  it  claims  as  much  as 
.the  law  would  award  the  plaintiffs,  it  is  not  necessary  for  us  to 
consider  or  decide. 

It  is  a  very  old  equity  doctrine,  that  courts  will  award  relief 
>to  one  holding  an  interest  in  remainder  against  the  wrongs  of 
:an  owner  of  a  life  interest.  Anciently,  the  rule  seems  to  have 
been  that  the  owner  of  the  life  estate  would  not  be  required  to 
^ve  security,  but  would  be  required  to  file  an  inventory  of  the 
property.  {Foley  v.  Burnett,  1  Bro.  Oh.  Cases,  274 ;  Slanning 
▼.  Style,  3  Peare  Williams,  334.) 

Chancellor  Kent  says :  "  Lord  Thurlow  said  tliat  the  party 
.entitled  in  remainder  could  call  for  the  exhibition  of  an  inven- 
tory of  the  property,  and  which  must  be  signed  by  the  legatee 
for  life,  and  deposited  in  court,  and  that  is  all  he  is  ordiuarilj 
•entitled  ta    But  it  is  adndtted  that  security  may  still  be  re- 
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quired  in  a  caee  of  real  danger  that  the  property  may  be  wasted, 
secreted,  or  removed."  (2  Kent  Com.  [I2th  ed.]  364,  and  au- 
thorities cited  in  note.) 

It  has  also  been  held  by  able  eonrts,  that  the  owner  of  the 
life  interest  maybe  compelled  to  make  a  permanent  and  secure 
investment  for  the  protection  of  those  whose  interest  is  in  re- 
mainder. {Covenhaven  v.  Shider,  2  Paige  Oh.  122 ;  De  Peyster 
V.  Clendining,  6  Paige  Oh.  296.) 

The  question  as  to  the  character  and  scope  of  the  remedy  is 
not  very  fully  discussed,  and  we  decline  to  decide  what  it 
should  be,  nor  is  it  essential  that  the  question  should  be  now 
determined,  as  it  is  enough  for  us  to  declare,  as  we  do,  that  the 
complaint  contains  facts  showing  that  the  plaintiffs  are  entitled 
to  some  relief,  for,  as  is  well  settled,  a  complaint  containing 
facts  entitling  a  plaintiff  to  some  relief  will  repel  a  demurrer. 
(Bayless  v.  Olenn,  72  Ind.  5.)  The  measure  of  relief  to  which 
a  plaintiff  is  entitled  cannot,  ordinarily,  be  determined  on  a 
demurrer  to  the  complaint,  since,  if  the  complaint  makes  a  case 
for  some  relief,  although  not  all  that  is  asked,  a  demurrer 
should  be  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 


Nash  vs.  Simpson. 

[78  Maine,  142.] 

Devise  to  a  widow  whilb  shb  bbhains  unmabbied. 

A  teitator  deytsed  to  his  wife  as  follows:  *'  All  my  real  estate,  together  with 
any  and  all  right,  title,  and  interest  which  I  hare  in  and  to  any  and  all  real 
estate,  or  any  and  aU  which  I  may  hereafter  acquire,  to  remain  hers  so  loDg 
aa  she  shall  remain  unmarried  after  my  decease.  Bat  if  she  shall  marry 
again,  then  from  that  time  she  shaU  he  entitled  to,  and  receive  only  one-third 
part  of  all  that  remains.  It  is  my  desire  and  will  that  said  real  estate  shaU 
remain  as  it  is  for  twenty  years,  giving  all  the  income  thereof  to  my  said  wife, 
but  authoriang  her,  in  case  of  necessity,  to  aell  any  part  thereof  for  her  sup. 
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port  and  malDtenanoe  during  her  widowhood  '*— with  no  devise  o?er.  Tlie 
widow  died  without  having  married  again.  HM:  1.  That  the  widow,  by 
clear  and  api  words  of  the  will,  took  a  life  estate  only.  2.  That  the  contiiiirent 
authority  to  seU  for  her  support  during  the  widowhood,  did  not  enlsige  her 
estate  to  a  fee,  conferring  only  a  power  and  not  property. 

Bill  in  sQuiTYto  obtain  a  coDstruction  of  the  will  of  Simeoa 
fi.  Nash,  and  for  an  accoant  and  partition. 

Davis  dk  Bailey ^  for  plaintiff. 

F.  H.  Appletan  (A.  L,  Simpson  with  him),  for  defendant 

YiRom,  J.  Simeon  H.  Nash  died  testate,  leaving  a  widow 
and  two  heirs — one  a  daughter,  and  the  other  a  daughter  of  a 
deceased  daughter— the  defendant. 

The  complainant  claims  that  by  the  will  of  the  testator  his 
widow  took  only  a  life  estate  in  the  real  estate,  and  that  as  the 
reversion  was  not  disposed  of  by  the  testator,  the  two  heirs 
became  tenants  in  common,  each  owning  an  undivided  half 
thereof. 

The  defendaut  contends  that  the  widow  took  a  fee;  and 
that  as  the  widow  died  intestate,  the  reversion  descended  to 
herself  as  the  only  surviving  heir. 

The  first  question  therefore  is,  what  estate  did  the  widow 
take  under  the  fourth  item  of  the  will. 

It  is  common  knowledge  that  the  language  adopted  by  the 
testator — "  all  my  real  estate,  together  with  any  and  all  right, 
title,  and  interest  which  I  have  in  and  to  any  and  all  real 
estate,  or  any  and  all  which  I  may  hereafter  acquire  " — would 
be  ample  in  a  devise,  without  any  words  of  inheritance  or 
limitation,  even  before  any  statutory  provision  relating  thereto 
to  carry  the  fee.  And  the  statute  goes  still  further  by  provid- 
ing that  a  devise  of  land  conveys  all  the  estate  of  the  devisor 
therein,  unless  it  appears  that  he  intended  to  convey  a  less 
estate.  (R.  8.  c.  74,  §  16.)  The  omission  from  the  several 
subsequent  revisions  of  the  word  "clearly  "  next  before  "ap- 
pears" in  the  revision  of  1841,  c.  92,  §  26,  does  not  change  the 
meaning.  The  inevitable  conclusion  must  therefore  be  that  the 
widow  took  a  fee,  unless  it  clearly  appears  by  the  will  that  a  less 
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estate  was  Id  tended.  And  we  are  of  opinion  that  the  words 
— "  to  remain  hers  so  long  as  she  shall  be  or  remain  unmarried 
after  my  decease" — ^are  words  of  limitation  which  clearly 
show  it  to  have  been  the  intention  of  the  testator  to  limit  the 
duration,  at  longest,  to  the  natural  life  of  his  widow.  They 
can  mean  no  more  than  "during  widowhood"  {Zorwg  v. 
I/ynng^  100  Mass.  341),  and  the  term  must  be  consiJered  to 
be  measured  by  the  life  of  a  person  in  esse.  (1  Wash.  K.  P. 
63.)  Such  and  similar  phrases  have  ever  since  the  time  of 
Lord  Coke  been  so  construed.  {Ma/nsfidd  v.  Mansfield^  75 
Maine,  512,  and  cases  there  cited  ;  1  Wash.  K.  P.  103;  Bac. 
Ab.  454 ;  Dole  v.  Johnson,  3  Allen,  364.) 

The  last  case  cited,  so  far  as  this  question  is  concerned,  is 
very  much  like  the  one  at  bar.  The  language  of  the  devise  to 
the  widow  in  that  was:  "All  my  real  and  personal  estate, 
together  with  any  and  all  estate,  right,  or  interest  which  I 
may  acquire  after  the  date  of  this  will,  as  long  as  she  shall 
remain  unmarried  and  my  widow."  And  in  that  case  as  in 
this  there  was  no  devise  over. 

And  on  the  question  of  intestary — which  consideration  has 
been  urged  here — the  court,  after  remarking  that  the  prevent- 
ing of  intestacy  is  an  object  generally  to  be  sought  in  the 
construction  of  wills,  say :  "  The  will  does  not  anywhere  pro- 
fess to  dispose  of  the  whole  estate ;  and  as  to  the  remainder  of 
his  real  estate,  after  the  estate  for  life  or  widowhood  devised 
to  his  wife,  no  disposition  is  made  of  it.  It  is  certain,  there- 
fore, that  to  some  extent  it  was  his  intention  to  die  intestate." 
We  may  well  adopt  this  language,  although  general  introduc- 
tory words,  such  as  "touching  all  my  temporal  estate"  and 
the  like,  may  have  some  effect  in  the  construction  of  subse- 
quent devices,  are  not  of  themselves  sufficient  to  extend  a 
devise  for  life  to  a  fee.     (3  Greenl.  Cr.  176,  and  note.) 

As  the  widow  therefore,  by  force  of  the  clear,  apt,  and 
explicit  words  of  the  will,  and  not  by  implication,  took  a  life- 
estate  only,  the  contingent  authority,  "  in  case  of  necessity  to 
sell  any  part  of  the  estate  for  her  support  and  maintenance 
during  her  widowhood"  does  not  enlarge  her  estate  to  an 
absolute  fee.    {Warren  v.  Webb^  68  Maine,  187;  SPua/rt  v. 
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Walker^  72  Maine,  146.)  Such  anthoritj  confers  only  a 
power  and  not  property.  {Ayer  v.  Ayer^  128  Mass.  575; 
Burleigh  v.  Cloughj  52  N.  H.  267 ;  Herring  v.  Barrow^  13 
Ch.  D.  144 ;  Bhode  I.  ff.  Tr.  Co.  v.  Com.  If.  Bank,  1  E.  Rep. 
44.)  This  construction  gives  full  legal  force  to  the  language 
and  intention  of  the  testator. 

It  is  urged  that  the  clause — ^*but  if  she  shall  marry  again, 
then,  from  that  time,  she  shall  be  entitled  to  receive  only  one- 
third  part  of  all  that  remains,"  gives  her,  in  case  of  marriage, 
one-third  in  fee — which  would  result  in  giving  her  a  larger 
estate  in  quality  if  she  acted  against  the  wishes  of  her  hns- 
band  than  she  would  receive  if  she  acted  in  accordance  there- 
with, by  remaining  unmarried.  But  we  do  not  so  understand 
it.  This  clause  of  itself  gives  her  nothing.  It  only  reduces 
the  quantity  of  property  in  case  the  contingency  happens 
which  was  given  to  her  by  the  former  clause,  which  alone 
contains  words  of  devise.  In  other  words,  if  she  married, 
she  was  then  only  to  have  one-third  of  the  estate  devised  for 
life  less  what  she  might  dispose  of  under  the  power— jast 
what  would  be  equivalent  to  her  dower. 

The  widow  not  having  married  again,  we  have  no  occasion 
to  pass  upon  the  question  of  the  restraint  of  marriage ;  and  if 
we  had,  we  think  the  preponderance  of  authority  allows  a 
husband  to  consider  the  probabilities  whether  or  not  his  chil- 
dren would  be  so  well  cared  for  if  his  widow  formed  a  seeond 
alliance  and  became  liable  to  be  the  mother  of  a  second 
family,  and  govern  the  disposition  of  his  property  accordingly. 
(1  Jar.  Wills  [R.  &  T.  ed.]  564,  and  note  29.)  And  it  seems 
to  be  the  opinion  of  the  English  Chancery  Court  that  the  same 
rule  applies  to  widowers  as  to  widows.  {Allen  v.  Jackson^  1 
Ch.  D.  399.) 

Nor  can  the  clause — "  It  is  my  desire  and  will  that  said 
real  estate  shall  remain  as  it  is  now  for  twenty  years,"  Ac, 
have  any  influence  upon  the  life  estate  or  upon  the  reversion^ 
upon  the  life  estate,  for  the  testator  could  not  restrain  the 
alienation  even  of  a  life  estate.  (Turner  v.  HaUoweU  Sav. 
Inet.j  76  Maine,  527,  530.)    Nor  upon  the  reversion,  for  it 
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being  undevised,  its  control  is  not  governed   by  the  will. 
(FicJcersan  v.  Bowly^  8  Met.  424,  430.) 

Much  stress  has  been  laid  upon  the  alleged  real  intention 
of  the  testator.  But  his  intention,  as  deduced  from  the  lan- 
guage of  the  will,  is  the  criterion  for  its  interpretation ;  and 
when  thus  ascertained,  it  is  only  to  have  effect  provided  it  is 
consistent  with  the  rules  of  law.  (  Warren  v.  Wehb^  68  Maine, 
135.)  And  the  intention  contended  for,  however  plausible  it 
may  appear,  caunot  have  effect  because  the  rules  of  law  will 
not  permit.  Moreover,  we  think  it  quite  as  certain  that  the 
testator  really  intended  what  the  law  declares  he  said :  that 
his  widow  should  not  only  have,  the  personal  property  but  a 
hfe  estate  in  the  real  estate,  with  power  to  sell  any  of  it  for 
her  comfort  during  her  widowhood,  and  in  case  she  married 
agaiu,  then  what  would  be  equivalent  to  dower,  and  the  bal- 
ance to  descend  to  his  and  her  children. 

The  allegation  in  the  answer,  unsupported  by  any  evidence 
that  the  widow  did  exercise  the  power  given  her,  is  not  relied 
upon  in  the  argument. 

Our  opinion,  therefore,  is  that  by  the  will  the  widow  took 
a  life  estate,  with  a  contingent  power  to  sell  any  part  of  it 
during  her  widowhood,  which  power  she  never  exercised;  that 
the  reversion,  being  undisposed  of  by  the  testator,  vested  in 
his  two  heirs— daughter  and  granddaughter — subject  to  the 
contingency  of  the  exercise  of  that  power  by  the  widow,  or  of 
a  sale  by  his  executor  for  the  payment  of  debts  which  he  did 
not  leave  or  have  been  paid.  {Rich  v.  Rich^  113  Mass.  197, 
199.)  And  that  the  complainant  being  sole  devisee  of  the 
daughter,  holds  under  the  will  as  tenant  in  common  with  the 
defendant,  each  share  being  one  undivided  half. 

The  plaintiff  also  seeks  for  partition  of  the  premises. 

Between  tenants  in  common  partition  is  a  matter  of  right 
and  not  of  discretion,  whenever  any  one  of  them  will  not  hold 
and  use  the  property  in  common.  {Parker  v.  QeroArd^  Amb. 
236;  Agar  v.  Fairfax,  17  Ves.  533  ;  s.  o.,  White  &  T.  L.  Cas. 
516 ;  Hanson  v.  WUla/rd,  12  Maine,  112, 147 ;  Wood  v.  ZitOe, 
35  Id.  107 ;  Allen  v.  EaU,  50  Id.  253,  263.)  And  courts 
of  equity,  on  account  of  their  superior  methods  and  procedure. 
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not  only  long  ^o  assumed  and  exercised,  concurrently  with 
courts  of  law,  jurisdiction  of  partition  of  la^d  thus  held  (1  Sto. 
£q.  §  643  et  8eq.)y  but  equitable  jurisdiction  was  expressly 
conferred  nearly  thirty  years  ago.  (R.  S.  [1857J  e.  77,  §  5, 
cl.  6;  WUaon  v.  jK  cfe  N.  A.  R.  Co.,  63  Maine,  112,114.) 
Moreover,  when  one  tenant  has  received  more  than  his  share 
of  the  rents  and  profits,  an  accounting  may  be  directed  and 
reimbursement  decreed.  (R.  S.  c.  77,  §  6,  cl.  6;  Leack  v. 
BeatUe,  33  Vt.  195 ;  3  Pom.  Eq.  §  1389  ;  1  Sto.  Eq.  §  655.) 

To  entitle  the  plaintiff  to  a  decree  for  partition,  he  must 
show  that  his  legal  title  is  clear.  This  expression,  with  very 
little  variation,  rans  down  through  all  the  cases  and  text 
books.  {Ca/rtwright  v.  PuUney,  2  Atk.  380 ;  Parker  v.  Oer- 
ard,  Amb.  231 ;  1  Sto.  Eq.  §  653 ;  3  Pom.  Eq.  §  1388.)  One 
court  says :  '^  la  a  suit  in  equity  for  partition,  the  legal  title  of 
the  parties  is  never  meddled  with  by  the  court.  The  individ- 
ual rights  of  the  parties  to  participate  m  the  division,  or  to 
call  for  it,  may  come  up,  but  not  the  simple  question  of  con- 
flicting title  to  the  land.  A  plaintiff  who  comes  into  equity 
for  partition  must  show  a  clear  legal  tide."  {Stuarfa  Heirs  v. 
CoaUer,  4  Rand.  74.)  Some  of  the  authorities  say  that  where 
there  are  suspicious  circumstances  aboat  the  legal  title,  the 
decree  will  not  be  made.  {Oartwright  v.  Pidtney,  supra,) 
The  doctrine  almost  universally  held  is  that  if  the  plaintiff's 
legal  title  is  involved  in  doubt,  and  is  disputed  and  not  estab- 
lished— ^as  where  it  appears  that  the  title  depends  upon  forged 
deed  {Cartwright  v.  PvUneyy  supra) ;  or  upon  a  settlement  of 
a  boundary  (Siuarffs  Heirs  v.  Coalter,  supra) ;  or  want  of  suf- 
ficient delivery  of  a  deed  {Nichols  v.  Nichols^  28  Yt,  228) ; 
and  for  various  other  causes  (Freem.  Cot.  &  Part.  §  502),  the 
court  will  retain  the  bill  to  give  the  plaintiff  a  reasonable  op- 
portunity to  establish  his  title  at  law ;  when  he  has  done  that 
decree  partition  according  to  his  established  right.  {Cart- 
wright  V.  Pvltney,  supra;  Wilkin  v.  Wilkin,  1  Jolms.  Ch. 
Ill;  Phelps  V.  Green,  8  Johns.  Ch.  302;  Ramsay  v.  BeU^  3 
Ired.  Eq.  209;  Wisely  v.  Findlay,  2  Rand.  361;  Hawey  v. 
Ooings,  13  111.  95 ;  s.  c,  54  Am.  Dec.  and  note.) 

So  there  are  cases  holding  that  when  the  title  of  the  parties 
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depends  apon  the  constrnction  of  a  will,  that  queBtion  must 
first  be  settled  at  law.  {Slatle  v.  Barlow,  L.  R.  7  Ch.  296  ; 
Ma/nners  v.  Manners,  1  Green'e  Ch.  384.)  But  where  the 
defendant,  as  in  this  case,  is  in  possession,  claiming  to  hold  it 
under  a  will,  and  the  complainant  files  his  bill  under  the 
Btatnte  to  have  the  will  construed,  for  accounting  and  parti- 
tion ;  the  court,  in  the  absence  of  any  detect  in  the  lattei^s 
title,  having  acquired  jurisdiction  for  the  purpose  of  constru- 
ing the  will,  has  authority  to  do  complete  justice  between  the 
parties  by  compelling  an  account  and  partition.  {Scott  v. 
Ouemsey,  60  Barb.  178 ;  Dameron  v.  Jameson,  71  Mo.  105 ; 
Hoey  V.  Oomge,  supra  /  Freem.  Cot.  &  Part.  §  449.) 

But  assuming  the  parties  to  have  been  tenants  in  common, 
with  the  right  of  possession  on  the  decease  of  the  widow,  the 
defendant  disputes  the  present  title  of  the  plaintiff  on  the 
ground  that  his  conveyance  to  Bulfinch  in  February,  1875, 
was  in  fraud  of  the  bankrupt  law,  and  that  the  title  by  virtue 
of  his  bankrupt  proceedings  passed  to  his  assignee,  who,  if 
any  one,  should  have  brought  the  bill. 

On  the  other  hand,  the  plaintiff  contends  that  the  convey 
ances  through  Bulfinch  and  J.  H.  Nash  to  himself — the  latter 
more  than  a  year  prior  to  the  filing  of  his  bill — made  his  legal 
title  clear;  and  that  as  the  defendant  does  not  claim  under 
the  assignee,  she  cannot  protrude  that  title. 

We  do  not  understand  the  rule  to  be  that  the  defendant 
cannot  raise  that  question  as  a  defense  here,  unless  she  claims 
under  the  assignee,  although  two  cases  {Portis  v.  Hill,  14  Tex. 
69,  and  Burleson  v.  Burleson,  28  Tex.  382,  413)  seem  to  so 
.  hold.  For  all  the  other  cases  which  an  extended  search  has 
enabled  us  to  find  hold  to  the  contrary ;  and  the  reason  assigned 
in  some  of  them  would  seem  decisive,  viz. :  that  while  at  law 
partition  is  effected  by  the  judgment  of  a  court  of  law  and 
delivery  of  possession  in  pursuance  of  it,  equity  consummates 
partition  by  directing  and  compelling  mutual  conveyances  by 
the  parties  (Carhoright  v.  Poultney,  supra;  Whaley  v.  Daw- 
Ban,  2  Sch.  &  Lef .  366 ;  Gay  v.  ParpaH,  106  U.  S.  679,  690)  ; 
or  by  decreeing  a  pecuniary  compensation  to  one  of  the  par- 
ties for  owelty  (  WUhin  v.  WUhin^  supra;  1  Sto.  Eq.  §  654) ; 
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or  by  ordering  a  sale  of  the  premises  and  a  division  of  the 
proceeds.  (3  Pom.  Eq.  §  1390.)  Therefore,  to  enforce  a 
decree  of  partition  between  these  parties  in  any  of  these 
modes,  especially  of  the  last  two  named,  conld  not  bind  per- 
sons not  parties;  and  if  the  assignee's  title  shonid  Bubse- 
qnently  prove  good,  the  defendant  would  be  in  an  undesirable 
plights  Oay  v,  Parpart  (supra)  is  in  harmony  with  this 
view,  and  contains  nothing  inconsistent  herewith.  Moreover, 
the  defendant's  title  being  unquestioned,  she  ought  not  to  be 
drawn  into  any  litigation  concerning  any  controversy  between 
the  plaintiff  and  some  third  person  as  to  the  plaintifiTs  title. 
(  Whaley  v.  Dawson,  supra.) 

We  are  therefore  of  opinion  that  before  partition  can  be 
decreed,  the  plaintiff  must  establish,  by  some  independent 
proper  suit  or  action,  his  legal  title. 

But  since  we  have  settled  what  we  suppose  to  be  the  prin- 
cipal contention — the  construction  of  the  will,  and  the  parties 
may,  perhaps,  feel  inclined  to  save  further  expense  and  delay 
by  an  amicable  arrangement,  we  add  by  way  of  suggestion : 

Assuming  that  the  conveyance  to  Bulfinch,  though  made 
some  seven  months'  prior  to  the  commencement  of  the  plaint- 
iff's proceedings  in  bankruptcy,  was  in  fraud  of  the  bankrupt 
law,  and  that  the  land  vested  in  the  assignee  by  operation 
of  law — how  long  does  it  remain  there  without  being  asserted 
by  the  assignee!  An  assignee,  unlike  an  executor  of  a 
deceased  testator,  is  not  bound  to  take  possession  of  all  prop- 
erty that  thus  vests  in  him.  It  may  be  onerous  property 
depending  upon  uncertain  litigation.  He  may  elect  to  take  it 
or  not  to  take  it ;  and  if  he  elects  not  to  take  it,  then  it  sur: 
vivos  to  the  bankrupt  unless  he  has  disposed  of  it.  Moreover, 
he  must  elect  within  a  reasonable  time ;  otherwise  it  is  deemed 
an  election  to  reject  it.  {Amory  v.  Lawrence,  3  Oliff.  523, 
535-6,  and  cases  there  cited.) 

Again,  by  U.  S.  R.  S.  §  5057 :  "No  suit  either  at  law  or  in 
equity  shall  be  maintainable  in  any  court  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  right  of  property  transferable  to  or 
vested  in  such  assignee,  unless  brought  within  two  years  from 
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the  time  when  the  cause  of  action  accrued  for  or  against  snch 
assignee/'  Now  the  legal  title  passed  to  Balfinch  in  Febru- 
ary, 1875,  and  thence  to  J.  H.  Nash  in  July,  1875,  and  both 
deeds  were  duly  recorded,  showing  the  nominal  consideration. 
Did  not  the  failure  of  the  assignees  to  move  within  two  years 
make  valid  the  title  of  J.  H.  Nash  ?  {Mecks  v.  Olpherts^  100 
U.  S.  564;  Trimble  v.  Woodhead,  102  d.  S.  647,  649.) 

If  not  arranged  the  bill  will  be  retained,  so  far  as  partition 
is  concerned,  to  afford  the  plaintiff  an  opportunity,  under  R. 
S.  c  104,  §§  47  and  48,  or  some  other  mode  which  may  be 
proper,  to  establish  his  legal  title,  when  further  proceedings 
will  be  had  according  to  his  established  rights. 

Bill  sustained  so  far  as  construction  of  the  will  is  concerned  ; 
but  bill  retained  to  allow  complainant  to  establish  his  legal 
title,  when  further  proceeding  will  be  had  according  to  his 
established  rights.  Question  of  costs  reserved  till  final  de- 
cree. 

Petebs,  0.  J.,  Dakfobth,  Emery,  Foster,  and  Haskell, 
JJ.,  concurred. 


Allek  vs.  Graft. 

[109  Indiana,  476.] 

Trust. — ^Estate  tail. — The  rule  m  Shelley's  case. 

A  derise  to  a  trustee,  with  no  power  of  control  or  disposition,  is  ineflbctive,  and 
the  estate  rests  directly  in  the  beneficiary.  That  which  would  have  been  an 
estate  tail  at  common  law  is  an  absolnte  estate  in  fee,  under  the  statutes  of  this 
State. 

The  word  "  heirs  "  has  a  fixed,  legal  meaning,  and  can  only  be  held  to  mean  chU. 
dren,  or  to  be  a  word  of  purchase,  when  it  is  dear  that  such  was  the  intention 
of  the  testator.  When  the  word  "  heirs  "  is  used  as  a  word  of  limitation,  it  is 
treated  as  condnsively  expressing  the  intention  of  the  testator.  Superadded 
words  which  merely  describe  or  specify  the  incidents  of  the  estate  created  by 
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Bnoh  a  word  of  limitotioii  m  the  word  "  heirs/'  do  not  cut  down  the  interert  of 
the  deTlsee.  The  word  **  issne  "  is  ordioarily  a  word  of  limitation  of  the  atme 
force  as  the  word  "  heirs." 

Appeal  from  a  jadgment  of  the  Laporte  Circuit  Gonrt. 

W.  B.  Biddle  and  C.  H.  TruesdeU,  for  appellanta. 

M.  n.  Wei/r,  E.  E,  Weir,  J.  Bradley,  J,  H.  BradUy, 
D.  J.  WiU  and  F.  E,  Otibom,  for  appellees, 

Elliott,  C.  J.  The  second  item  of  the  will  of  Catharine 
Allen  reads  thus : 

^^  Secondly.  I  devise  and  bequeath  unto  John  Allen,  of 
Xenia,  in  Greene  county,  in  the  Statu  of  Ohio,  in  trust  for 
Mrs.  Matilda  Allen,  the  present  wife  of  my  son,  Mark  Allen, 
and  her  heirs  forever,  the  following  real  estate,  to  wit :  The 
south  half  of  section  ^8,  in  township  36  north,  of  range  3 
west,  situate  and  lying  and  being  in  the  county  of  Laporte, 
aforesaid.  And  I  hereby  direct  that  the  said  Matilda  shall 
have  the  sole  use,  control,  benefit  and  profits  thereof,  free  and 
clear  of  and  from  her  said  husband,  my  son,  Mark  Allen,  and 
free  and  clear  of  all  interference  on  his  part  in  the  manage- 
ment thereof,  the  receipt  of  profits  arising  therefrom,  and  in 
all  matters  whatsoever  during  her  natural  life,  and  at  and  after 
her  death,  then  the  heirs  of  her  body  shall  in  all  things  con- 
trol and  manage  the  same  and  receive  the  rents  and  profits 
arising  therefrom :  Provided,  nevertheless,  that  upon  the 
death  of  my  son,  Mark,  if  my  said  daughter,  Matilda, 
should  survive  him,  the  heirs  of  her  body  then  living  and  in 
being  shall  thenceforward  be  entitled  to  receive  two-thirds 
of  the  profits  thereof,  to  be  equally  divided  between  them, 
and  should  the  said  Matilda  marry  again,  then  the  heirs  of 
her  body  then  in  being  shall  thenceforward  manage  and  con- 
trol the  said  land,  still  giving  to  my  said  daughter  one-third 
of  the  profits  during  her  natural  life,  but  in  no  case  shall  the 
issue  of  my  daughter,  Matilda,  by  any  marriage  other  than 
with  my  son,  Mark,  be  entitled  to  inherit  anything  under  or 
by  virtue  of  this  will,  but  I  expressly  prohibit  them  therefrom, 
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and  in  case  that  my  daughter,  Matilda,  shall  survive  her  pres- 
ent husband,  she  shall  not,  after  his  death,  alienate  the  said 
estate." 

The  designation  of  John  Allen  as  trustee  is  ineffective,  in- 
asmuch as  no  power  of  control  or  disposition  is  vested  in  him. 
The  estate,  whatever  its  character,  devised  to  Matilda  Allen 
▼ests  directly  in  her.  This  is  the  effect  of  the  statute,  as  the 
trust  is  a  mere  naked  one.  (R.  S.  1S43,  p.  447,  §  181 ;  K.  S. 
1881,  §2981.) 

The  controlling  question  in  the  case  is  as  to  the  nature  of 
the  estate  devised  to  Matilda  AUen.  If  the  estate  devised  is  a 
fee,  then  the  judgment  below  was  right ;  if  not,  the  judgment 
is  wrong  and  must  be  reversed. 

The  contention  of  appellees'  counsel,  that  if  the  estate  de- 
vised would  have  been  an  estate  tail  at  common  law,  it  is  an 
estate  in  fee  simple  under  our  statute,  must  prevail.  (K.  S. 
1843,  424,  §  56 ;  R.  S.  1881,  §  2958 ;  Tipton  v.  Za  Rose,  27 
Ind.  484.) 

There  were  at  common  law  two  kinds  of  estates  tail,  general 
and  special.  Blackstone  thus  describes  the  latter :  ^'  Tenant 
in  tail  special  is  where  the  gift  is  restrained  to  certain  heirs  of 
the  donee's  body,  and  does  not  go  to  all  of  them  in  general." 
(2  Blackstone  Com.  113.) 

In  this' instance,  if  the  estate  devised  is  an  estate  tail,  it  is 
a  special  one,  for  the  words  of  the  will  restrain  the  peroons 
who  shall  take  to  those  begotten  by  the  son  of  the  testatrix 
and  the  husband  of  the  donee.  T^e  inquiry  as  to  whether 
the  estate  tail,  conceding  that  this  is  the  estate  created  by  the 
devise,  is  a  special  or  a  general  one,  is  important  only  for  the 
purpose  of  showing  that  a  limitation  to  a  designated  class  of 
heirs  does  not  cut  down  the  estate  of  the  first  taker  to  less 
than  a  fee,  for  the  estate  is  a  fee  although  the  limitation  may 
be  to  a  designated  class  of  heirs  to  the  exclusion  of  all  others. 
It  results  from  this  rule  of  law,  that  the  limitation  to  the  heirs 
of  the  body  of  Matilda  Allen,  begotten  by  Mark  Allen,  does 
not,  in  itself,  further  affect  the  devise  than  to  make  it  what  at 
common  law  would  be  an  estate  tail  special,  but  if  it  be  such 
an  estate  at  common  law,  then,  by  force  of  our  statute,  it  is  an 
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absolute  estate  in  fee,  since  all  estates  tail  are  transformed  into 
fees  absolute. 

What  we  have  said  disposes  of  the  clause  limiting  the  in- 
heritance to  the  heirs  begotten  by  Mark  Allen,  considered  ia 
itself  and  apart  from  the  other  provisions  of  the  will,  and  we 
proceed  to  analyze  and  discass  the  other  provisions  of  the  in- 
strument. 

It  is  firmly  established  by  our  decisions,  that  the  rule  in 
Shelley's  case  is  the  law  of  this  State.  In  one  case  the  court 
declared  and  enforced  this  rule,  but  expressed  the  hope  that 
it  might  be  changed  by  legislation,  avowing  that  is  was  not 
within  the  power  of  the  court  to  change  it,  much  as  the  court 
doubted  its  wisdom  and  justice.  {Si^idoff  v.  Redman^  26  Ind. 
251,  see  p.  259.)  But  the  rule  has  been  so  repeatedly  and 
emphatically  declared  to  be  a  rule  of  property,  that  it  is  no 
longer  a  question  as  to  its  binding  force  upon  the  courts  of 
the  State.  {Hochstedler  v.  Hochatedler^  108  Ind.  506 ;  Foun- 
tain County^  dkc.j  Co.  v.  Beckleheimery  102  Ind.  76  (52  Am.  K. 
645),  and  auth.  cited,  p.  77;  Shimer  v.  ManUy  99  Ind.  190  [50 
Am.  E.  82) ;  Ridgeway  v.  Lanphear^  99  Ind.  251 ;  Biggs  v. 
McCarty,  86  Ind.  352  [44  Am.  K.  320]  ;  McCray  v.  Lipp,  35 
Ind.  116 ;  Andrews  v.  Spurlin,  35  Ind.  262 ;  Doe  v.  Jackman, 
6  Ind.  283.) 

The  clause  in  the  will  containing  the  words  "  unto  Matilda 
Allen  and  her  heirs  forever,"  if  it  stood  alone,  would  unques- 
tionably carry  the  case  far  within  the  rule  in  Shelley's  case. 
{Shimer  v.  ManUj  supra^  and  cases  cited ;  Hochstedler  v.  Eodi" 
atedler^  supra.)  The  clause  cannot,  however,  be  severed  from 
those  with  which  it  is  associated,  but  must  be  considered  in 
conjunction  with  them. 

We  have  no  doubt  that  a  clause  creating  an  estate  in  fee 
may  be  so  modified  by  other  clauses  as  to  cut  down  the  estate 
to  one  for  life,  but  to  have  this  effect  the  modifying  clauses 
must  be  as  clear  and  decisive  as  that  which  creates  the  estate. 
{Hochstedler  v.  Hochstedler^  supra;  Bailey  y,  Sanger ^  108  Ind. 
264 ;  Thornhill  v.  HaU,  2  Qarke  &  F.  22 ;  CoUins  v.  CoIUm, 
40  Ohio  St.  353 ;  Lamhe  v.  Eames^  L.  R.  10  Eq.  Cases,  267; 
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Clarke  V.  Zeuppf  88  N.  Y.  228;  Hoseboom  v.  Roseboom^  81 
N.  Y.  356 ;  i^r^wan  v.  Coit,  96  N.  Y.  63.) 

If  the  other  words  of  the  will  are  as  strong  and  clear  as 
those  of  the  clause  "unto  Matilda  Allen  and  her  heirs  for- 
ever," then  it  may  well  be  held  that  the  estate  is  less  than  a 
fee.  The  word  "  heirs "  is,  as  Mr.  Preston  says,  the  "  most 
powerful "  that  can  be  employed,  and  this  our  cases  recognize. 
{Shimer  v,  ManUj  s^ipra^  and  cases  cited ;  Hochstedler  v.  Hoch- 
stedleTy  supra.) 

Strong  as  is  the  word  "  heirs  "  it  may  be  read  to  mean  chil- 
dren, if  the  context  decisively  shows  that  it  was  employed  in 
that  sense  by  the  testator.  {Ridgeway  v.  Lanphear^  supra  ; 
Shimer  v.  Mann^  supra ;  Hadlock  v.  Gray^  104  Ind.  596.) 
But  there  must  be  no  doubt  as  to  the  intention  of  the  testator 
to  affix  to  the  word  "  heirs  "  a  meaning  different  from  that  as- 
signed it  by  law.  {Shimer  v.  Ma/nm,^  supra;  Jessen  v.  Wright, 
2  Bligh  [H.  L.  Cases],  1,  56;  Doe  v.  QaUini,  5  B.  &  Ad.  621; 
Lees  V.  Mosly,  1  Y.  &  Coll.  Exch.  Cases,  589 ;  Powell  v.  Boa/rd, 
&c.,  49  Pa.  St.  46,  53 ;  Den  v.  Emans,  Penn.  [IS.  J.]  967 ; 
Robins  v.  Quinliven,  79  Pa.  St.  333.) 

It  appears  from  these  principles,  that  the  words  employed 
in  the  clause  "  unto  Matilda  Allen  and  her  heirs"  must  prevail 
to  carry  a  fee,  unless  we  find  equally  clear  and  decisive  terms 
cutting  down  the  estate,  and  this  is  not  possible  unless,  as  said 
in  one  of  the  cases  cited,  the  intent  to  employ  the  word  "  heirs  " 
in  a  different  meaning  from  that  assigned  it  by  law  is  so  plain 
that  nobody  can  misunderstand  it.  Our  search  then  must  be 
made  with  these  rules  as  our  guide. 

The  clause  which  gives  to  Matilda  Allen  the  sole  control 
of  the  estate  during  life,  and  after  her  death  ^'  then  to  the  heirs 
of  her  body,"  is  but  a  reiteration  of  the  meaning  conveyed  by 
the  clause  we  have  already  discussed,  for  in  themselves  they 
carry  a  fee,  as  the  powerful  term  '^  heirs  "  is  still  employed. 
Proceeding  with  our  analysis,  we  come  to  the  clause,  "  Pro- 
vided, nevertheless,  that  upon  the  death  of  my  son,  Mark,  if 
ray  daughter  should  survive  him,  the  heirs  of  her  body  then 
hving  shall  thenceforth  be  entitled  to  receive  two-thirds  of  the 
profits  thereof,  to  be  equally  divided  among  them,  but  should 
Vol.  v.— 24 
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the  said  Matilda  marry  again  then  the  heirs  of  her  body  then 
in  being  shall  thenceforward  manage  and  control  the  land, 
still  giving  to  my  daughter  one-third  of  the  profits  thereof 
daring  her  natural  life,  but  in  no  case  shall  the  issne  of  my 
daughter  by  any  marriage  other  than  with  my  son,  Mark,  in- 
herit anything  under  or  by  virtue  of  this  will,  but  I  expressly 
prohibit  them  therefrom,  and  in  case  that  my  daughter,  Matil- 
da, should  survive  her  present  husband,  she  shall  not  after  his 
death  alienate  the  said  estate. 

The  introductory  clause  in  which  the  word  "  heirs  "  occurs 
undoubtedly  shows,  if  taken  by  itself,  that  the  word  was  not 
used  as  signifying  heirs  in  the  legal  sense  of  the  word,  but  we 
'Cannot  separate  this  clause  from  the  other  members  of  the 
sentence,  and  considered,  as  undeniably  it  must  be,  in  con- 
nection with  them,  it  must  yield.  This  we  say  because  in 
the  claase  blended  with  it  is  the  word  "  issue,"  and  this  is 
ordinarily  a  word  of  limitation  of  the  same  force  as  the  word 
*^  heirs." 

In  QuacJcenhoa  v.  Eingaland  (102  N.  T.  128 ;  55  Am.  R. 
711)  the  words  of  the  will  were:  "I  give,  devise,  and  be- 
queath unto  my  son,  Daniel  Kingsland,  and  to  his  heirs; 
but  in  case  my  son  Daniel  should  die  without  lawful  issue,  I 
^ve  and  bequeath  it  to  my  remaining  children,"  and  it  was 
held  that  Daniel  took  an  estate  in  fee.  The  definition  of  the 
word  "  issue  "  was  tersely  stated  by  Lord  Eldon,  in  SihUy  v. 
Ferry  (7  Vesey,  522),  for  he  said :  "  Upon  all  the  cases  this 
word  prima  facie  will  take  in  descendants  beyond  immediate 
issue." 

In  Powdl  V.  Board,  (be.  (49  Pa.  St.  46),  it  was  said  :  "  Un- 
doubtedly in  a  will  the  word  '  issue '  is  regarded  as  primarily 
a  word  of  limitation,  and  as  synonymous  with  the  technical 
words  *  heirs  of  the  body.'  Hence  it  is  presumed  that  when  a 
testator  devises  an  estate  for  life,  with  a  remainder  to  the 
issue  of  the  devisee  of  that  estate,  he  intends  the  remaindermen 
to  take  as  heirs  of  the  body  by  descent  from  their  ancestor, 
rather  than  as  purchasers,  themselves  the  root  of  a  new  succes- 
sion." 

To  a  like  effect  is  the  statement  in  Den  v.  EmoAM  (Fenn. 
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[N.  J.]  967,  971),  that  "  The  word  issue^  in  a  devise,  as  a  word 
of  limitatioD,  is  synonymous  to  heir ;  it  is  namen  coUecHvumj 
and  takes  in  the  whole  generation." 

In  Jiobins  v.  Quvnlvoen  (79  Pa.  St.  333)  these  words  were 
used :  '^  The  word  ^  issue'  in  a  will  prima  facie  means  ^  heirs 
of  the  body,'  and  in  the  absence  of  explanatory  words  showing 
that  it  was  used  in  a  restricted  sense,  is  to  be  construed  as  a 
word  of  limitation." 

In  Carroll  v.  Bums  (15  Weekly  Notes  of  Oas.  663 ;  65  Am. 
R.  778,  n.)  it  is  said :  "  The  rule  is  unquestioned  that  prima 
facie  in  a  will,  the  word  issue  means  *  heirs  of  the  body,' 
and  will  be  construed  as  a  word  of  limitation,  unless  there 
be  explanatory  words  showing  it  was  used  in  a  restricted 
sense." 

These  decisions,  to  which  many  more  might  be  added,  do  no 
more  than  give  expression  to  a  long-existing  and  well  known 
principle,  and  the  rule,  affixing  to  the  term  *^  issue  "  the  mean- 
ing expressed  in  these  cases,  requires  that  the  term,  as  used  in 
the  will  before  ua,  should  be  deemed  to  mean  ^^  heirs,"  in  the 
sense  in  which  that  term  is  employed  in  the  clause  of  the  will 
which  reads  "unto  Matilda  Allen  and  her  heirs  forever." 
(Hawkins  Wills,  189.) 

It  is  contended,  however,  that  the  restriction  upon  the 
power  of  alienation  evinces  an  intention  to  devise  only  a  life- 
estate  to  Matilda  Allen.  But  it  is  to  be  noted,  that  the  lan- 
guage in  which  the  restriction  is  expressed  is  ambiguous,  if, 
indeed,  the  only  just  meaning  that  can  be  put  upon  it  is  not 
adverse  to  the  appellant's  contention.  The  restriction  is,  not 
that  Matilda  shall  in  no  event  alienate  the  land,  but  that  she 
shall  not  do  so  in  one  event,  that  is,  in  the  event  that  she  sur- 
vives her  husband.  The  clear  implication  is,  that  during 
her  husband's  life  she  was  empowered  to  alienate  the  land, 
so  that,  so  far  as  the  question  of  alienation  is  concerned,  the 
words  of  this  part  of  the  will  are  not  inconsistent  with  those 
which  so  clearly  and  decisively  create  an  estate  in  fee.  If 
only  a  life-estate  was  intended  to  be  vested  in  the  first  taker, 
then  there  was  no  reason  for  imposing  a  restraint  upon  the 
power  of  alienation.    But,  under  the  rule  of  which  we  have 


372  AMERICA!^  PROBATE  REPORTS. 

Bpoken,  we  cannot  enter  into  conjectures  as  to  the  effect  of 
the  clause  respectio^  the  power  of  alienation,  for,  unless  it  can 
be  affirmed  that  the  claase  is  as  clear  and  decisive  b&  that 
which  creates  the  estate,  the  estate  cannot  be  cut  down.  It 
would  have  been  impossible  to  have  found  in  all  the  domain 
of  legal  terminology  stronger  words  than  those  employed  ^'to 
Matilda  Allen  and  her  heirs  forever,"  and  they  must  control 
the  feeble  influence  of  the  clause  which  attempts  to  limit  the 
right  of  Mrs.  Allen  to  alienate  the  land  devised  to  her. 

There  is  another  principle  in  the  law  of  real  property  which 
exerts  a  controlling  influence  here,  and  that  is  this :  Where  an 
estate  in  fee  is  created  in  clear  and  decisive  terms,  a  restriction 
upon  the  right  of  alienation  is  of  no  effect.  There  may  be  a 
partial  restriction,  but  there  cannot  be  a  general  one.  This 
must  be  so,  or  else  reason  and  logic  must  be  disregarded,  for  a 
fee  simple  necessarily  implies  absolute  dominion  over  the  land, 
and  this  cannot  exist  if  the  power  of  disposition  is  hampered 
by  a  restriction  destroying  the  absolute  dominion  inherent 
in  the  owner  of  the  fee.  {McWUUams  v.  Nishfy  2  S.  &  S. 
507 ;  Moore  v.  Shultz,  18  Pa.  St.  98  ;  De  Peyster  v.  Michadj 
6  N.  T.  467 ;  Mcmdletxmm  v.  McDoneUy  29  Mich.  78 ;  4  Kent 
Com.  5.) 

Undoubtedly,  the  cardinal  rule  in  the  construction  of  wills 
is,  that  the  intention  of  the  testator  shall  prevail ;  but  where 
words  are  used  which  have  a  settled  legal  meaning,  full  effect 
must  be  given  to  them. 

The  cases  go  very  far  upon  this  question.  Thus,  in  Doe  v. 
Jachnum  (5  Ind.  283)  it  was  said :  ^'  But  the  term  '  heirs '  is 
one  of  limitation.  It  has  a  fixed  and  legal  meaning,  and  a  mere 
presumed  intention  will  not  control  its  signification.  It  cannot 
be  held  a  word  ot  purchase,  unless  the  testator's  intent  so  to  use 
it  appears  manifest." 

In  McCray  v.  Lipp  {supra)  the  court  said  :  "Under  the 
rule  in  Shelley's  case,  the  fee  passes  in  opposition  to  the  appar- 
ent intention  of  the  testator." 

This  court,  in  Siceloff  v.  Redman  {stipra)y  said :  "Although 
from  this  language  it  is  apparent  that  the  testator  intended 
that  Virginia  should  take  a  life  estate  only,  and  that  her  heirs 
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should  take  after  her  death,  and  as  the  estate  so  intended  to 
be  granted  to  Virginia  would  terminate  at  her  death,  and 
could  not,  therefore,  descend  to  her  heirs,  it  would  seem  ap- 
parent that  the  testator  intended  that  the  heirs  should  take  di- 
rectly from  him,  as  purchasers,  and  not  by  descent  from  the 
ancestor ;  yet,  by  the  technical  meaning  applied  to  the  word 
heirs,  nnder  the  rule  in  Shelley's  case,  this  apparent  intention 
is  denominated  a  presumed  intent,  and  is  not  allowed  to  con- 
trol tlie  technical  meaning  of  the  word  heirs,  or  in  other  words, 
despite  the  apparent  intent  of  the  testator,  the  rule  gives  the 
fee  to  the  ancestor.'' 

Again,  in  the  case  of  Oomalea  v.  BaHon  (45  Ind.  295),  the 
court  said :  "  If  the  question  could  be  regarded  as  one  of 
intention,  there  would  be  no  difficulty  in  coming  to  the  con- 
clusion that  in  this  case  it  was  intended  that  Morey  should 
take  a  life  estate  only.  But  such  is  not  the  rule,  as  may  be 
seen  by  reference  to  the  cases  cited  as  having  been  decided  in 
this  court." 

Mr.  Fearne  states  the  rule  very  strongly,  perhaps  too 
strongly,  for  he  says  that  the  most  positive  directions  will  not 
defeat  the  operation  of  the  rule  in  Shelley's  case.  (2  Fearne 
Bemainders,  §  453.) 

Judge  Sharswood,  in  delivering  the  opinion  of  the  Su- 
preme Court,  in  IngeraoWa  Appeal  (86  Pa.  St.  240,  245),  said : 
^'  Nothing,  certainly,  is  better  settled  than  that  the  intention 
of  a  testator,  if  not  contrary  to  law,  shall  be  carried  out  in  the 
disposition  he  may  make  of  his  property  after  death.  There 
are  many  things  which  he  cannot  do,  however  clearly  he  may 
intend  it.  He  cannot  create  a  fee  and  clog  the  power  of  alien- 
ation or  relieve  it  from  liability  for  debts.  He  cannot  create 
a  perpetuity  by  an  executory  devise  after  an  indefinite  failure 
of  issue  or  at  any  other  future  period,  which  may  not  be  until 
after  a  life  or  lives  in  being  and  twenty-one  years."  The  same 
learned  judge,  in  DoebUr^s  Appeal  (64  Pa.  St.  9),  at  page  15, 
said :  ^^  While  the  intention  of  the  testator,  if  consistent  with 
law,  is  undoubtedly  to  be  the  polar  star,  yet  we  are  bound  to 
take  as  our  guides  those  general  rules  or  canons  of  interpreta- 
tion which  have  been  adopted  and  followed  by  those  who  have 
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gone  before  hb.  It  becomes  no  man  and  no  coort  to  be  wise 
above  that  which  is  written.  Security  of  titles  requires  that 
no  mere  arbitrary  discretion  should  be  exercised  in  conjectur- 
ing what  words  the  testator  would  have  used,  or  what  form  of 
disposition  he  would  have  adopted  had  he  been  truly  advised 
as  to  the  legal  effect  of  the  words  actually  employed.  That 
would  be  to  make  a  will  for  him  instead  of  construing  that 
which  he  has  made." 

In  Bender  v.  Flewrie  (2  Grant  Pa.  845)  the .  testator  gave 
to  his  daughter  certain  lands  in  these  words :  *^  She  shall  have 
it  as  her  own  during  her  lif e,  and  then  it  is  to  come  to  the  heirs 
of  her  body  for  their  own  use."  This  was  held  to  be  clearly 
an  estate  tail  within  the  rule,  and  it  was  said  by  the  court : 
"  But  it  is  saidy  the  testator  did  not  mean  to  give  her  an  estate 
tail.  Perhaps  he  did  not.  But  he  has  used  words  which  in 
law  mean  nothing  else.  If  he  intended  to  give  but  a  life  estate 
vohAit  \9ed\  non  dixity  we  must  take  what  he  said,  not  what  he 
meant.  .  .  .  But  no  court  in  this  State  or  in  England  has 
ever  treated  the  phrase,  ^  heirs  of  her  body,'  as  words  of  pur- 
chase, when  they  are  used  with  reference  to  the  issue  of  a  de- 
visee, to  whom  a  life  estate  is  given.  They  are  words  of  limi- 
tation, and  as  such  they  create  an  estate  tail  in  the  first  taker, 
which  cannot  be  cut  down  even  by  the  clearest  expressions  of  a 
desire  that  it  shall  be  a  life  estate  only." 

Preston  says :  "  In  wills,  the  rule  applies  generally,  and 
without  exception,  to  the  several  limitations,  as  often  as  the 
gift  to  the  heirs  is  without  any  expression  of  qualification,"  and 
in  illustration  of  his  meaning,  he  further  says :  ''  Neither  the 
express  declaration — JFlret  That  the  ancestor  shall  have  an  es- 
tate for  his  life  and  no  longer ;  nor,  Secondly.  That  he  shall 
have  only  an  estate  for  life  in  the  premises,  and  that,  after  his 
decease,  it  shall  go  to  his  heirs  of  his  body,  and,  in  default  of 
such  heirs,  vest  in  the  person  next  in  remainder ;  and  that  the 
ancestor  shall  have  no  power  to  defeat  the  intention  of  the 
testator ;  nor,  Thirdly.  That  the  ancestor  shall  be  tenant  for 
his  life  and  no  longer,  and  that  it  shall  not  be  in  his  power  to 
sell,  dispose  or  make  away  with   any  part  of  the  premises ; 
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•     •     .     will  change  the  word  heirs  into  words  of  purchase." 
(Preston  Estates,  865.) 

In  a  work  declared  by  the  Supreme  Coart  of  Pennsylvania, 
in  Hilerrum  v.  Boualaugh  (18  Pa.  St.  844),  to  be  a  ^^  masterly 
disquisition,"  it  is  written  :  '^  The  requisite  limitation  to  the 
ancestors  and  his  heirs  being  found,  the  rule  mast  be  applied. 
It  can  never  be  a  question  whether  the  rule  shall  be  applied  or 
not — whether  the  author  of  the  limitations  intended  it  to  be  ap- 
plied or  not.  We  might  as  well  ask  whether  a  testator  intended 
to  contravene  the  rule  against  perpetuities.  It  will  no  more 
yield  to  individual  intention  than  any  other  fundamental  law  of 
property.  The  rule  admits  of  no  exceptions."  (Hays  Princi- 
ples for  Expounding  Dispositions  of  Real  Estate,  96  [7  Law 
Library,  52].) 

The  question  here  under  discussion  was  examined  by  us  in 
Shimer  v.  Mann  {8Ujpra)j  and  many  authorities  considered. 
As  a  result  of  that  investigation  it  was  declared  that  ''Super- 
added words,  which  merely  describe  or  specify  the  incidents 
of  the  estate  created  by  such  a  word  of  limitation  as  '  heirs,'  do 
not  cut  down  the  interest  of  the  devisee." 

Stronger  still  is  the  expression  of  the  rule  in  Walker  v.  Ft»- 
eent  (19  Pa.  St.  869),  for  it  was  there  said  :  "  The  law  does  not 
pretend  to  carry  out  the  intention  of  the  testator  in  all  cases  ; 
for  many  testators  show  a  very  clear  intention  to  shackle  the 
estates  granted  by  them  to  a  degree  that  is  totally  incompatible 
with  any  real  enjoyment  of  them,  and  which  the  law  does  not 
allow.  .  .  .  The  great  merit  of  the  rule  in  Shelley's  case 
is,  that  it  frustrates  and  is  intended  to  frustrate  unreasonable 
restrictions  upon  titles ;  for  when  an  estate  is  declared  to  be  a 
fee  simple  or  fee  tail,  it  is  at  once  made  subject  to  a  limitation 
in  its  proper  form,  no  matter  how  clear  may  be  the  testator's 
intention  to  the  contrary." 

The  words  of  limitation  when  used  in  a  will  always  con- 
trol. It  is  as  certain  as  any  proposition  in  jurisprudence,  that 
the  words  of  limitation  will  bear  down  all  others.  There  is, 
therefore,  no  escape  from  the  force  of  the  rule  in  Shelley's 
case,  when  the  word  "  heirs  "  is  used  in  its  strict  legal  sense  as 
a  word  of  limitation.    But  the  word  "  heirs  "  is  not  in  every 
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case  a  word  of  limitation,  for  it  may  be  employed  in  a  different 
sense.  It  has  seemed  to  many  that  there  it  a  conflict  between 
the  rnle  declaring  that  the  intention  of  the  testator  must  goT- 
em  and  the  rale  in  Shelley's  case ;  but  this  appearance  of  con- 
flict fades  away  when  it  is  brought  clearly  to  mind  that,  when 
the  word  '^  heirs  "  is  used  as  a  word  of  limitation,  it  is  treated 
as  conclusively  expressing  the  intention  of  the  testator.  Where 
it  appears  that  the  word  was  so  used,  the  law  inexorably  fixes 
the  force  and  meaning  of  the  instrument.  If  once  it  is  granted 
that  the  word  was  used  in  its  strict  legal  sense,  nothing  can 
avert  the  operation  of  the  rule  in  Shelley's  case ;  so  that  the 
inquiry  is,  was  the  word  used  as  one  of  limitation  ?  The  only 
method  in  which  an  instrument  employing  the  word  ''  heirs  " 
can  be  shown  not  to  be  within  the  rule,  is  by  showing  that  the 
word  was  not  employed  in  its  strict  legal  sense.  As  said  in 
jBileman  v.  Bottslaugh  {supra)^  ^'  The  question  on  a  will  is  not 
whether  the  testator  intended  that  the  rule  should  not  operate, 
for  that  is  not  subject  to  his  power,  but  whether  he  used  the 
words  *  heirs  of  the  body '  as  synonymous  with  the  word  *  chil- 
dren,' or  its  proper  equivalent."  This  is  essentially  the  doe- 
trine  of  our  own  case  of  Shimer  v.  JUcmn^  stipra.  It  is  because 
the  word  *'  heirs  "  is  not  used  in  its  legal  sense,  that  the  courts 
do  not  apply  the  rule  in  Shelley's  case,  for,  where  it  is  so  used, 
the  rule  must  be  applied.  It  was  because  the  word  ^'  heirs" 
was  used  as  meaning  ^^  children,"  that  it  was  held  in  Hidgetoay 
V.  Lanphear  {8upra)y  and  in  MiUett  v.  F(rd  (lOH  Ind.  159), 
that  the  rule  did  not  operate.  Here,  however,  we  must  hold 
that  it  does  operate,  because  the  explanatory  or  superadded 
words  do  not  show  with  that  certainty  which  the  law  requires, 
that  the  word  was  not  used  as  a  word  oC  limitation.  {Shim^r 
V.  Mamiy  supra^  and  cases  cited.) 
Judgment  affirmed. 

HowK,  J.,  does  not  concur  in  this  opinion. 
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Emeby  vs.  Batcheldeb. 

[78  Maine,  288.] 

Defioiekcy  of  assets. — Bights  of  annuitants  and  general 

legatees. 

When  the  possibility  of  a  failure  of  sii£Bcient  assets  to  meet  the  legacies  named 
by  a  testator  in  his  wlU  has  not  been  anticipated  and  specifically  proyided  for 
by  him,  the  presumption  of  intended  equality  preyails  between  general  lega- 
tees, as  well  as  equality  in  respect  to  the  share  to  be  borne  in  all  deficiencies 
of  assets.  In  the  administration  of  testamentary  assets  where  there  is  a  defi- 
ciency of  such  assets  after  the  payment  of  debts,  expenses,  and  specific  lega- 
cies, the  loss  is  to  be  borne  pro  rata  by  those  pecuniary  legacies  which  are  in 
their  nature  general. 

Upon  an  agreed  statement  of  facts  which  sufficiently  appear 
in  the  opinion. 

Bourne  <&  Sony  for  plaintiffs. 

Straut  <&  SohneSy  for  defendants. 

FosTEB,  J.  Although  the  present  action  is  for  the  recovery 
of  a  legacy  given  in  the  form  of  an  annuity,  the  questions 
arising  in  the  case  depend  npon  the  construction  of  the  twenty- 
second  clause  in  the  will  of  Daniel  Austin,  late  of  Kittery, 
deceased.  By  that  clause  he  provides  as  follows  :  "  I  direct 
my  executors  hereinafter  named,  to  reserve  from  my  estate, 
and  to  keep  securely  invested,  such  a  sum  of  money  as  will  be 
sufficient  to  produce  a  net  annual  income  of  four  hundred 
dollars,  and  to  pay  the  said  income  in  equal  quarterly  pay- 
ments of  one  hundred  dollars  each,  to  Mrs.  Mary  Emery,  wife 
of  F.  C.  P.  Emery  of  Neponset,  to  her  sole  and  separate  re- 
ceipt during  her  natural  life ;  the  first  payment  to  be  made 
three  months  from  the  date  of  my  decease ;  the  said  principal 
sum  at  the  death  of  the  said  Mary,  to  revert  to  and  form  a 
portion  of  my  residuary  estAte." 

The  other  provisions  in  the  will  become  important  only  so 
far  as  they  may  serve  to  throw  light  upon  the  questions  raised 
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in  relation  to  the  intention  of  the  testator  under  the  foregoing 
clause,  and  the  nature  and  amount  of  the  legacies  given  by  the 
will. 

From  these  provisions  it  appears  that  the  whole  amount  of 
the  legacies  was  fortj-one  thousand  eight  hundred  dollars, 
exclusive  of  this  annuity  and  residuary  legacies.  The  defend- 
ants, as  it  appears,  have  settled  two  accounts,  showing  a  bal- 
ance at  that  time  for  distribution  of  forty-five  thousand  four 
hundred  and  twenty-six  dollars  and  twelve  cents.  They  also, 
in  the  execution  of  their  trust,  and  supposing  the  estate  to  be 
sufficient  to  pay  all  the  legacies  and  this  annuity  in  full,  paid 
to  the  annuitant  six  consecutive  quarterly  payments  of  one 
hundred  doQars  each,  under  the  clause  in  question,  beginning 
three  months  after  the  death  of  the  testator,  the  last  one  being 
on  the  fourth  day  of  June,  1879.  It  was  then  found  that  the 
estate  as  invested  was  insufficient  to  set  aside  enough  to  meet 
this  annuity  in  full  and  pay  all  the  legacies  named  in  the  will. 
Accordingly  the  defendants,  estimating  the  proportion  of  all 
the  general  legacies  which  the  estate  would  meet  at  eighty 
per  cent.,  have,  since  the  fourth  day  of  June,  1879,  paid  the 
annuitant  eighty  dollars  quarterly,  subjecting  the  annuity  and 
the  legacies  to  the  same  proportional  abatement. 

The  principal  controversy,  therefore,  is  whether  this  an- 
nuitant should  suffer  pro  rata  with  the  other  general  legatees 
in  the  will,  or  is  entitled  to  priority  over  them  and  to  payment 
of  the  annuity  in  full. 

The  answer  to  this  proposition  will  be  found  when  we  come 
to  examine  the  language  used  by  the  testator  in  the  daose 
under  consideration,  the  nature  of  the  legacy  therein  named, 
and  ascertain  the  intention  of  the  testator  as  collected  from 
the  whole  will ;  for  his  intention  must  be  gathered,  not  from 
any  particular  clause  alone,  but  from  all  the  provisions  of  the 
will.  And  here  we  may  say  that  the  language  used  is  sncb 
that  there  can  be  no  question  but  that  this  legacy  is  general  and 
not  specific.  It  is  for  a  certain  amount  to  be  paid  from  the 
general  fund  of  the  estate.  It  is  not  specific,  because  not  of 
any  particular  thing  or  from  any  particular  money  of  the  tes- 
tator's estate.    Therefore  the  general  rule  is,  that  in  the  ad- 
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ministration  of  testamentary  assets,  when  there  is  a  deficiency 
of  such  assets  after  the  payment  of  debts,  expenses,  and 
specific  legacies,  the  loss  is  to  be  borne  jpro  rata  by  those 
pecuniary  legacies  which  are  in  their  nature  general.  {^Tavole 
y.  Swaaey^  106  Mass.  104 ;  McLean  v.  Hobertsony  126  Mass. 
538  ;  Swasey  v.  American  JSMe  Soeiety,  67  Maine,  524.) 

And  it  is  the  settled  doctrine  that  annuities  stand  upon  the 
same  footing  as  legacies,  and  as  between  annuitants  and  lega- 
tees there  is  no  priority,  merely  because  one  is  an  annuitant 
and  the  other  a  legatee,  where  the  estate  is  deficient,  but  both 
must  abate  in  the  same  proportion.  (2  Wms.  Exrs.  *1367 ; 
Oroh/  V.  Weld,  8  De  Q.,  M.  &  Q.  996;  Wroughton  v.  ColgU' 
houn,  1  De  G.  &  Sm.  857.) 

Of  course  the  rule  in  reference  to  proportional  abatement 
applies  only  in  case  the  possibility  of  a  failure  of  sufficient 
assets  to  meet  the  legacies  named  in  the  will  has  not  been 
anticipated  and  provided  for  specifically  by  the  testator. 
Whenever  it  can  be  shown  that  such  possibility  of  deficiency 
of  assets  has  been  specifically  provided  for,  then  his  directions 
will  govern,  and  the  loss  must  be  borne  by  those  upon  whom 
he  has  seen  fit  to  place  it.  Therefore,  if  by  express  words,  or 
by  a  fair  construction,  the  intent  of  the  testator  is  clearly 
manifest  that  one  general  legatee  should  have  priority  over 
the  others,  that  intention  must  be  carried  out.  But  the  bur- 
den lies  upon  the  party  seeking  priority  to  establish  it,  and 
show  that  such  was  the  intention  of  the  testator,  for  the  reason 
that  in  the  absence  of  proof  of  such  priority  the  testator  is 
presumed  to  have  considered  his  estate  sufficient  to  pay  all 
legacies,  and  therefore  not  to  have  thought  it  necessary  to 
provide  for  a  deficiency  by  giving  preference  to  any  of  those 
upon  whom  he  has  bestowed  his  bounty.  {Miller  v.  Euddte- 
stonej  3  Macn.  &  Qord.  513.)  Consequently  no  priority  will 
be  allowed  where  the  expressions  are  ambiguous  and  do  not 
mark  with  certainty  the  testator's  intention.  Swasey  v.  Amer- 
icom  Bible  Society,  57  Maine,  528 ;  Titua  v.  Tittis,  26  N.  J. 
Eq.  Ill;  Thwaites  v.  Foreman,  1  CoUyer,  409.)  The  lan- 
guage used  by  the  testator  in  the  will  is  the  basis  of  inquiry  as 
to  his  intention;  but  such  extrinsic  circumstances  as  aid  in 
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the  interpretation  of  that  language  and  assist  in  arriving  at 
the  intention  may  properly  be  considered. 

In  the  light  of  these  principles,  when  applied  to  the  lan- 
guage used  by  the  testator  in  the  case  before  ns,  we  fail  to 
find  anything,  either  in  the  particular  clause  or  in  any  part  of 
the  will,  or  in  the  circumstances  surrounding  the  case,  which 
indicates  any  intention  on  the  part  of  the  testator  that  his  an- 
nuity should  have  any  preference  over  the  other  legacies. 
There  is  nothing  to  indicate  that  it  was  not  his  intention  that 
all  his  legacies  should  be  paid — certainly  nothing  which  indi- 
cates that  one  should  be  paid  at  the  expense  of  the  others. 

The  fact  so  strenuously  urged  upon  our  attention  by  the 
learned  counsel  for  the  plaintiff,  that  the  testator  directed  the 
first  installment  to  be  paid  at  the  end  of  three  months  from 
his  death,  does  not  indicate  sufficiently  that  intention  which  is 
necessary  to  give  priority  to  this  annuity.  (JSwasey  v.  Amerir 
can  Bible  Society^  ^wpra ;  Everett  v.  Carr^  59  Maine,  330.) 
Thus  it  has  been  held  that  it  is  not  sufficient  for  such  purpose 
that  the  testator  gave  a  direction,  as  to  a  general  legacy  to  his 
wife,  that  it  should  be  paid  immediately  after  his  death  oat  of 
the  ^et  moneys  that  should  be  received  by  the  executors. 
{Blower  v.  Morrett^  2  Ves.  Sen.  420.)  And  the  same  prin- 
ciple applies  whether  the  annuity  is  to  commence  immediately 
on  the  death  of  the  testator,  or  at  some  future  period.  (2  Wms. 
Exrs.  *1367.)  Nor  will  the  meritorious  character  of  the  l^a- 
tee,  nor  the  fact  of  near  relationship,  be  sufficient,  when  from 
the  will  itself  there  is  no  proof  of  an  intention  to  prefer, 
although  these  facts,  as  stated  by  the  Lord  Chancellor  in 
MiUer  v.  HudcUeatone  (supra),  may  constitute  "  an  auxiliary 
reason  for  allowing  such  priority  where  the  words  used  will 
favor  the  notion  of  a  priority  to  a  sufficient  degree."  And  in 
this  last  case  it  was  held  that  life  annuities  to  a  daughter  and 
to  other  relatives  were  not  entitled  to  priority  over  other  l^a- 
cies,  the  lapguage  of  the  will  furnishing  no  proof  of  such  in- 
tention. 

There  are  cases,  however,  where  a  pecuniary  legacy  woold 
undoubtedly  be  exempt  from  abatement,  as  where  it  is  founded 
on  a  valuable  consideration,  such  as  the  relinquishment  of  a 
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right  of  dower  by  the  widow  of  the  testator.  {Towle  v.  Swaaey^ 
mpra.)  In  such  case  the  party  takes  not  as  a  mere  volunteer 
or  beneficiary,  but  as  a  purchaser ;  for  it  is  presumed  that  the 
testator  intended  to  satisfy  first  the  legal  claims  on  his  estate. 

But  in  the  case  at  bar  it  nowhere  appears,  and  it  cannot  be 
claimed,  that  the  annuitant,  whose  relationship  is  only  that  of 
niece  to  the  testator,  has  any  legal  claim  upon  his  estate  other 
than  as  one  of  the  general  beneficiaries  under  his  will.  Had 
it  been  his  intention  that  she  should  be  preferred  to  the  other 
legatees  of  the  same  class,  it  would  have  been  very  easy  for 
him  to  have  expressed  such  intention  in  unmistakable  language. 
We  must  judge  of  his  intention  by  what  he  has  written  rather 
than  by  what  he  might  have  written.  There  are  a  large  num- 
ber of  general  pecuniary  legacies  contained  in  the  will,  and, 
from  anything  that  appears,  any  one  of  them  is  equally  meri- 
torious with  that  of  the  plaintiff. 

Neither  does  the  fact  that  the  executors  are  directed  to 
reserve  from  the  estate,  and  keep  securely  invested,  such  a 
sum  as  will  produce  this  annuity  of  four  hundred  dollars 
aonually  to  the  plaintiff,  weigh  sufficiently  upon  the  question 
of  intention  to  give  preference  or  priority  over  the  other  gen- 
eral legacies.  The  executors  owe  the  sanie  duty  and  fidelity, 
in  the  administration  of  their  trust,  to  the  other  general  lega- 
tees as  to  this  plaintiff.  Most  annuities  of  this  kind  have  their 
origin  from  some  specific  directions  on  the  part  of  the  testa- 
tor. Such  directions  may  properly  relate  to  the  existence 
rather  than  the  priority  of  the  annuity. 

It  may  be  admitted  as  a  well  settled  general  principle,  as 
claimed  by  the  plaintiffs'  counsel,  that  an  executor  is  bound 
by  directions  in  the  will  to  invest  money  on  interest,  to  pay 
the  income  as  directed,  and  generally  to  conform  to  the  direc- 
tions given  in  the  will.  Yet,  when  there  is  found  to  be  a 
deficiency  of  assets,  and  no  specific  provision  is  made  for  such 
a  contingency,  it  will  be  seen  that  it  becomes  necessary  to 
apply  a  somewhat  different  rule  of  law ;  for  every  clause  and 
provision  in  a  will  should  be  carried  into  effect  if  it  can  be 
done  consistentlv  with  the  rules  of  law,  and  the  intention  of 
the  testator.    And  the  decisions  to  which  our  attention  has 
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been  called,  where  executors  have  been  held  strictly  by  the 
directions  given  in  the  will,  are  those  where  the  estate  has 
been  amply  sufficient  to  meet  the  different  legacies  mentioned. 
They  cannot,  therefore,  be  applied  as  the  inflexible  role  of 
action  in  cases  where  there  is  a  deficiency  of  assets. 

The  evident  intention  of  the  testator  here  was,  that  his 
estate  was  amply  sufficient  to  pay  all  the  l^acies.  And  when 
we  examine  the  will  and  find  that  the  possibility  of  a  failure 
of  sufficient  assets  to  meet  these  legacies  has  not  been  spe- 
cifically anticipated  or  provided  for  by  the  testator,  we 
must  be  guided  in  our  decision  by  the  well  settled  rules  of 
law — that  the  presnmption  of  intended  equality  prevails  be- 
tween general  legatees,  as  a  class,  as  well  as  equality  in  respect 
to  the  share  to  be  borne  in  all  deficiencies  of  assets.  Conse- 
quently the  plaintiff  must  share  the  same  proportional  loss 
with  the  other  objects  of  the  same  bounty. 

The  remaining  questions  submitted  by  the  report,  and 
which  it  becomes  our  duty  to  pass  upon,  may  be  briefly  con- 
sidered. 

The  act  of  the  executors  in  the  purchase  of  nine  thous- 
and two  hundred  dollars  in  the  United  States  four  per  cent 
bonds  for  the  purpose  of  being  set  aside  under  the  twenty- 
second  clause  of  the  will,  has  been  made  the  subject  of  severe 
criticism  by  the  counsel  for  the  plaintiff  in  his  very  able  ail- 
ment. But  taking  into  account  not  only  their  security  but 
also  their  exemption  from  taxation,  and  the  comparatively 
small  amount  of  trouble  and  expense  in  taking  care  of  them, 
we  do  not  feel  justified  in  saying  that  the  executors  have 
acted  in  any  way  injudiciously  in  the  investment  which  they 
have  seen  fit  to  make.  The  objection  is  not  that  the  invest- 
ment is  not  a  safe  one,  but  that,  with  the  high  rate  of  premium 
which  these  bonds  command  in  the  market  as  compared  with 
the  rate  of  interest  which  they  pay,  some  other  more  profitable 
investment  might  have  been  made. 

It  appears  from  the  account  of  the  executors  that  these 
bonds  were  purchased  at  a  premium  of  less  than  three  per 
cent.  True,  they  have  appreciated  in  value ;  but  investments 
carefully  and  judiciously  made,  are  not,  as  a  rule,  to  be  dis- 
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tnrbed.  As  was  said  by  the  court  in  Ha/rva/rd  College  v. 
Amory  (9  Pick.  461) :  "  All  that  can  be  required  of  a  trustee 
to  invest,  is,  that  he  shall  conduct  himself  faithfully  and  exer- 
cise a  sound  discretion.  He  is  to  observe  how  men  of  pru- 
dence, discretion,  and  intelligence  manage  their  own  affairs, 
not  in  regard  to  speculation,  but  in  regard  to  the  permanent 
disposition  of  their  funds,  considering  the  probable  income  as 
well  as  the  probable  safety  of  the  capital  to  be  invested." 

The  very  recent  case  of  Nev)  England  Trust  Co,  v.  Eaton 
(140  Mass.  532)  reaffirms  the  doctrine  of  the  foregoing  case, 
holding  that  "the  investment  of  trust  property  should  be 
made  with  a  view  of  permanency  and  not  in  a  spirit  of  specu- 
lation.'' 

Finally :  It  is  the  duty  of  the  executors  to  ascertain  the 
gross  amount  of  all  the  general  legacies  to  be  paid  under  the 
will,  after  the  payment  of  debts,  expenses,  and  specific  lega- 
cies ;  and  if  it  be  found  that  the  estate  as  invested  is  insuffi- 
cient to  pay  the  general  legacies,  and  to  set  aside  enough  to 
pay  this  annuity  in  full,  then  they  should  ascertain  what  pro- 
portion of  the  general  legacies  and  of  this  annuity  the  estate 
to  be  divided  will  pay,  subjecting  the  general  legacies  and  the 
annuity  (since  June  4, 1879)  to  the  same  abatement  pro  rata. 
Inasmuch  as  from  the  statement  or  figures  before  us  it  is 
impossible  to  ascertain  the  exact  standing  of  the  estate  at  the 
commencement  of  this  action,  and  as  a  computation  becomes 
necessary  for  the  purpose  of  entering  the  actual  judgment, 
upon  the  pleadings,  in  accordance  with  this  opinion,  the  case 
is  remanded  for  the  amount  of  the  judgment  to  be  entered  at 
niH  priu8  for  whatever  sum  may  be  found  due  the  plaintiff  at 
the  time  this  action  was  commenced,  together  with  interest 
thereon  to  the  time  of  judgment :  If  nothing  is  found  due  the 
plaintiff,  then  judgment  should  be  entered  for  the  defendant. 

Petebb,  0.  J.,  Waltoi?,  VntoiN,  and  Libbey,  JJ.,  con- 
curred. 

Haskell,  J.,  did  not  sit. 


384  AMERICAN  PROBATE  REPORTS. 

MiLLETT    t?«.    FOBB. 
[109  IndiADS,  159.  J 

The  rule  nr  Shelley's  case. 

Where  a  will  contained  the  following  provision,  *'  I  gire  and  heqoeath  imto  my 
son,  James  R.  Rachels,  daring  his  lifetime,  the  following  real  estate,"  deicrib- 
ing  it,  *'  to  have  the  nse  of  the  aboye  described  land  during  said  Jaraai'  UA- 
time,  and,  after  his  death,  to  the  hein  of  his  body  bequeath  [begotten]  in  Iswfiil 
wedlock,  and  none  others.  I  also  gire  and  bequeath  to  John  C.  Rachels,  ay 
son,"  certain  described  real  estate,  "  said  John  to  haye  the  use  of  the  same 
during  his  life,  and,  after  his  death,  to  his  ekUdren  bequeath  [begotten]  in  law- 
ful wedlock,"  the  devisee  took  only  a  life  estate  in  the  land  devised,  the  fee 
going  to  his  children.  Where  the  intention  of  the  testator  is  plain,  the  rule  in 
Shelley's  case  will  not  be  allowed  U)  defeat  it. 

Appeal  from  a  jiidgihent  of  the  Posey  Circuit  Court    The 
opinion  states  the  case. 

A.  P.  ffovey  and  G.  P.  Memiea^  for  appellants. 

A.  Iglehart^  J.  E.  Igleha/rt^  E.  Taylor^  and  E.  D.  (hmj 
for  appellee. 


HowK,  C.  J.  In  this  case  the  appellee  sued  the 
to  recover  the  possession  of  certain  real  estate  in  Posey  county, 
and  to  quiet  his  title  thereto.  The  cause  was  put  at  iesne  and 
tried  by  the  court,  and  a  finding  was  made  for  the  appellee; 
and  over  the  appellants'  motion  for  a  new  trial,  the  court  ren- 
dered judgment  accordingly. 

The  only  error  complained  of  here  by  the  appellants  is  the 
overruling  of  their  motion  for  a  new  trial. 

With  his  complaint  herein,  appellee  tiled  an  abstract  of  his 
title  to  the  lands  in  controversy.  By  this  abstract,  to  which,  of 
course,  his  evidence  was  confined,  his  chain  of  title  to  such 
lands  was  substantially  as  follows : 

1.  John  B.  Bachels  became  possessed  of  such  lands  about 
the  year  1825  or  before,  of   which  lands  he  and  his  assigns 
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held  adverse,  peaceable  posseesion  until  his  death,  which  oc- 
curred in  the  latter  part  of  1858,  or  early  in  1859. 

2.  John  B.  Rachels,  on  the  25th  day  of  July,  1857,  or 
thereabouts,  executed  his  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  Posey  county,  whereby  he  deyised 
such  lands  to  James  K  Bachels,  who  was  a  son  of  such  testator, 
in  fee  simple. 

3.  James  B.  Kachels  went  into  the  possession  of  said  lands 
under  said  will.  He  and  his  wife  afterwards  executed  to 
Richard  Ford  a  mortgage,  with  the  usual  covenants  of  war- 
ranty ;  and  Richard  Ford  became  the  purchaser  of  the  lands 
at  the  sale  upon  the  foreclosure  of  such  mortgage.  At  the 
expiration  of  the  year  allowed  by  law  for  the  redemption  of 
such  lands,  Richard  Ford  went  into  possession  thereof  by 
James  R.  Rachels,  as  his  tenant,  and  afterwards  assigned  his 
sheriff's  certificate  of  such  purchase  to  William  M.  Ford,  the 
plaintiff  herein  ;  whereupon  the  sheriff  of  Posey  county  exe- 
cuted to  the  plaintiff  his  deed  therefor,  according  to  law. 

4.  The  defendants  herein  were  the  grandchildren  of  John 
B.  Rachels,  and  the  children  of  James  R.  Rachels,  and  had 
been  in  the  possession  of  the  lands  in  controversy  since  the 
death  of  James  R.  Rachels. 

It  will  be  observed  that  the  devise  of  an  estate  in  fee  simple 
to  James  R.  Rachels,  in  the  lands  in  controversy,  by  the  last 
will  of  John  B.  Rachels,  is  an  indispensable  link  in  appellee's 
chain  of  title.  If,  as  appellants  claim,  James  R.  Rachels  took 
no  higher  or  greater  estate  in  such  lands  than  a  life  estate  for 
his  own  life,  under  the  last  will  of  John  B.  Rachels,  and  if,  as 
they  claim,  the  lands  were  devised  to  them  in  fee  simple,  in 
and  by  such  last  will,  subject  only  to  the  life  estate  therein  of 
James  R.  Rachels  for  his  own  life,  then  it  is  clear  that  the  ap- 
pellee had  no  valid  or  subsisting  title  to  the  lands,  and  the  find- 
ing of  the  trial  court  in  his  favor,  as  against  the  appellants,  was 
not  sustained  by  sufficient  evidence  and  was  contrary  to  law. 
This  brings  us  to  the  consideration  of  what  we  regard  as  the 
controlling  question  in  this  cause,  namely :  What  is  the  proper 
and  legal  construction  and  interpretation  of  the  last  will  of 
Vol.  v.— 26 
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John  B.  Rachels,  and,  eBpeciallj,  of  the  devifle  therein  to  James 
B.  Rachels? 

We  set  ont,  in  this  connection,  all  the  provisions  of  each 
last  will  that  can  have  any  possible  bearing  on  the  subject  of 
snch  question,  as  follows : 

^^First.  I  give  and  bequeath  unto  my  son,  James  R.  Bachelfi, 
during  his  lifetime,  the  following  real  estate  in  Posey  coanty, 
Indiana,  to  wit "  (we  omit  the  description),  "  making  in  all 
one  hundred  and  thirty  acres,  to  have  the  use  of  the  above 
described  land  during  said  James'  lifetime,  and,  after  his 
death,  to  the  heirs  of  his  body  hequeath  (sic)  in  lawful  wed- 
lock, and  none  others.  I  also  give  and  bequeath  to  John  C. 
Rachels,  my  son,  the  balance  of  my  real  estate  during  his 
lifetime,  it  being  the  forty  acres  tract  in  Gibson  county;  said 
John  to  have  the  use  of  the  same  during  his  life,  and,  after 
his  death,  to  his  children  bequeath  (sic)  in  lawful  wedlock." 

The  foregoing  are  the  only  devises  of  real  property  in  the 
last  will  of  John  B.  Rachels.  In  each  of  these  devises,  it 
was  the  manifest  intention  of  the  testator  to  give  his  son 
named  therein  a  life  estate  only,  for  his  own  life,  in  the  lands 
devised  to  him,  and,  after  his  death,  to  give  to  his  children, 
as  the  heirs  of  his  body  begotten  in  lawful  wedlock,  the  fee 
simple  estate  in  such  lands.  This  is  clearly  so,  as  it  seems  to 
us,  beyond  any  room  even  for  a  shadow  of  doubt.  The  a& 
cepted  rule  in  the  courts  of  this  State,  for  testamentary  con- 
struction and  interpretation,  is  that  the  intention  of  the  tes- 
tator, in  making  the  devise  or  bequest  under  consideration, 
must  be  ascertained  and  carried  into  effect,  if  possible ;  bnt 
this  intention  must,  generally  speaking,  at  least,  be  gathered 
from  the  language  of  the  will  itself.  ( Tyner  v.  JSeesej  70  Ind. 
432  ;  Lofton  v.  Hoore,  83  Ind.  112  ;  Binds  v.  JSinds,  85  Ind. 
312 ;  Downie  v.  Buennagd^  94  Ind.  228  ;  JPugh  v.  P^igh^  105 
Ind.  552.) 

It  is  claimed,  however,  by  appellee's  learned  counsel,  that 
^'the  rule  in  Shelley's  case"  is  applicable  to  the  foregoing 
devise  to  James  R.  Rachels,  and  that,  under  this  rule,  James 
R.  Rachels  took  an  estate  in  fee  simple,  under  the  testator's 
will,  in  the  lands  devised  to  him.    It  is  difficult  to  reconcile 
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"the  rule  in  Shelley's  case*'  with  the  accepted  rale,  some- 
times called  the  "  cardinal  rule,''  heretofore  stated,  for  testa- 
mentary construction  and  interpretation.  Bat  this  court  has 
held  that,  as  the  common  law  has  been  adopted  by  statute  in 
this  State,  the  rule  in  Shelley's  case  is  binding  upon  the  courts 
as  a  law  of  real  property,  and  has  applied  such  rule  in  the 
construction  of  devises.  {Siceloff  v.  Redman^  26  Ind.  251 ; 
McCray  v.  Lipp,  35  Ind.  116 ;  OomcAes  v,  BarUm^  45  Ind. 
295.)  While  we  might  not  agree  to  the  application  of  the 
rule  in  Shelley's  case  to  testamentary  construction,  if  the 
question  could  be  regarded  as  an  open  one,  yet  we  would 
feel  constrained,  in  a  proper  case,  to  adhere  to  our  previous 
decisions. 

In  the  well  considered  case  of  McMaham  v.  Newcomer  (82 
Ind.  565),  in  speaking  of  the  application  of  the^rule  in  Shelley's 
case  to  the  constraction  of  a  devise  of  real  pro}>erty,  the  court 
says :  "  A  f ee  will  pass  if,  taking  all  the  provisions  of  the  will 
together,  it  is  clear  that  the  testator  intended  to  vest  such  an 
estate  in  the  devisee.  (4  Kent  Com.  535  ;  Smith  v.  Meiser^ 
51  Ind.  419.)  It  is  settled  law  that  the  rale  in  Shelley's  case 
willnot  be  dlowed  to  defeat  the  plain  intention  of  a  testa- 
tor. {Doe  V.  Jackman^  5  Ind.  283  ;  Siceloff  v.  Redmcm^  26 
Ind.  261 ;  Edm  v.  Frisbie^  59  Ind.  526 ;  section  2567,  R.  S. 
1881." 

Applying  the  doctrine  of  the  case  last  cited  to  the  case 
under  consideration,  and  taking  together  all  the  provisions  of 
the  last  will  of  John  B.  Rachels,  we  are  clearly  of  the  opinion 
that  the  testator  did  not  intend  to  vest  the  fee  simple  estate  in 
the  lands  devised  to  either  of  his  two  sons,  James  R.  or  John 
C.  Rachels  ;  that  he  did  intend  to  vest  in  each  of  his  sons  pre- 
cisely the  same  estate,  to  wit,  a  life  estate  only,  for  his  own  life, 
in  the  lands  devised  to  the  son  ;  and  that  he  further  intended 
that,  at  the  death  of  each  son,  James  R.  as  well  as  John  0.  Ra- 
chels, the  fee  simple  estate  in  the  lands  devised  to  him  for  his 
life  only  should  vest  absolutely  in  the  children  of  such  son,  as 
the  heirs  of  his  body  begotten  in  lawful  wedlock.  The  langaage 
used  by  the  testator,  in  each  of  the  two  devises,  is  almost  iden- 
tical even  to  the  erroneous  use  of  the  word  "  bequeath,"  for  the 
word  **  begotten,"  in  each  devise.    Oonstruing  and  interpreting 
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the  devise  to  James  B.  Rachels,  with  reference  to  all  the  pro- 
visions of  the  testator's  will,  and  in  the  light  afforded  by  the 
context,  we  have  no  doubt  that  the  testator  intended  to  use, 
and  did  use,  the  words  "  heirs  of  his  body,  hequeoith  [begotten] 
in  lawful  wedlock,"  in  such  devise,  in  the  sense  of,  and  as  syn- 
onymous with,  the  words  "  children  bequeath  [begotten]  in 
lawful  wedlock,"  as  used  by  such  testator  in  his  devise  to  John 
0.  Rachels.  In  other  words,  it  is  clear,  we  think,  from  all  the 
provisions  of  the  will,  that  the  children  of  each  son  were  in- 
tended by  the  testator  to  be  the  ultimate  objects  of  his  bounty, 
in  the  lands  devised  to  such  son  for  his  life  only,  and,  after  his 
death,  to  his  children  as  the  heirs  of  his  body  begotten  in 
lawful  wedlock.  In  Doe  v.  Jackman  (swprd)  it  was  held  that 
the  rule  in  Shelley's  case  will  not,  in  any  ca^e,  be  allowed  to 
override  the  manifest  intention  of  the  testator,  where  audi 
intention  is  neither  unlawful  nor  inconsistent  with  established 
rules  of  law.  Whenever,  as  in  the  case  now  before  us,  it  is 
certain  that  the  term  hew%  is  used  with  the  intention  that  they 
should  take  as  children  or  as  purchasers,  the  will  should  be  so 
construed.  {Rwpp  v.  MaUhias^  36  Ind.  382 ;  Brovm  v.  Ear- 
man,  73  Ind.  412 ;  Clifford  v.  Farmer,  79  Ind.  529  ;  Jones  v. 
MiUer,  18  Ind.  837.  See,  also,  HUeman  v.  Bouslaugh,  13  Pa. 
St.  844.) 

In  the  case  in  hand,  we  are  of  opinion  that  the  rule  in 
Shelley's  case  cannot  be  allowed  to  override  the  manifest  in- 
tention of  the  testator,  in  devising  the  lands  in  controversy ; 
that,  by  such  devise,  James  R.  Rachels,  through  whom  ap- 
pellee derives  his  title,  took  only  a  life  estate,  for  his  own  life, 
in  such  lands ;  and  that,  under  such  devise,  after  the  death  of 
James  R.  Rachels,  the  appellants,  as  his  children  and  heirs  of 
his  body,  begotten  in  lawfnl  wedlock,  became  and  were  the 
owners  in  fee  simple  of  such  lands,  and  entitled  to  the  posses- 
sion thereof.  The  finding  of  the  trial  court,  therefore,  was 
not  sustained  by  sufficient  evidence,  and  was  contrary  to  law ; 
and  for  these  causes  appellants'  motion  for  a  new  trial  ought 
to  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
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Oabboll  vs.   Bonham. 

[42  New  Jersey  Equity,  626.] 

NUNOUPATIVB  WILL. 

Where  a  decedent  liyed  nine  days  after  making  a  nnncnpatiye  will,  and  possessed 
the  capacity  meanwhile  to  ezecnte  a  written  one,  and  could  have  made  such 
written  will,  the  nnncnpatiye  one  cannot  be  sustained. 

Appeal  from  decree  of  Hunterdon  Orphans'  Court  refusing 
to  admit  to  probate  an  alleged  nuncupative  will. 

Voorhees  dk  Cotter^  for  appellant. 

R.  8.  KuKL^  for  respondent. 

The  Obdikaey.  Asher  W.  Carroll,  the  appellant,  pro- 
pounded for  probate  in  the  Orphans  Court  of  Hunterdon 
County  an  alleged  nuncupative  will  of  his  sister,  Mary  Ann 
Bonham,  late  of  that  county,  deceased,  who  was  the  wife  of 
the  respondent,  Moses  Bonham.  The  alleged  nuncupation 
was  made  on  the  9th  day  of  April,  1886.  Mrs.  Bonham  was 
then  living  with  her  husband,  at  their  home  in  Hunterdon 
county.  She  was  ill,  and  continued  to  be  so  until  she  died,  on 
the  18th  of  the  same  month.  The  alleged  will  was  offered  for 
probate  by  petition  on  the  2d  of  June,  1886.  After  hearing 
the  matter  upon  due  notice,  the  Orphans  Court  decreed  that 
the  proof  was  not  satisfactory,  and  dismissed  the  petition, 
without  costs.  By  the  supposed  will,  Mrs.  Bonham  attempted 
to  dispose  of  personal  property  of  more  than  the  value  of 
$80.  But  both  previously  and  subsequently  she  attempted  to 
dispose  of  other  parts  of  her  personal  property.  The  statute 
provides  that  a  verbal  will  (it  does  not  extend  to  those  madi^. 
by  soldiers  in  actual  military  service,  or  mariners  or  seamen  at 
sea,  disposing  of  their  movables,  wages,  and  personal  estate)  lo 
be  valid  must,  if  the  property  exceed  the  value  of  $80,  be 
proved  by  the  oaths  of  three  witnesses,  at  least,  who  were 
present  at  the  making  thereof ;  and  it  must  be  proved  that 
the  testator  or  testatrix,  at  the  time  of  pronouncing  the  will, 
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bade  the  persons  present,  or  some  of  tbein,  bear  witness  that 
such  was  his  or  her  will,  or  words  to  that  effect.  It  provides, 
also,  that  such  will  mast  have  been  made  in  the  time  of  the 
last  sickness  of  the  testator  or  testatrix,  and  in  the  house  of 
his  or  her  habitation  or  dwelling,  or  where  he  or  she  had  been 
resident  for  the  space  of  ten  days  or  more  next  before  the 
making  of  the  will,  except  where  he  or  she  was  surprised  or 
taken  sick,  being  from  his  or  her  own  house,  and  died  before 
he  or  she  returned  to  the  place  of  his  or  her  dwelling.  (Kev. 
p.  1245.)  It  is  well  established  that  the  term  ^'  last  siekneBs" 
in  the  foregoing  provisions  is  not  to  be  construed  as  signif jring 
merely  the  illness,  without  regard  to  its  duration,  which  ter- 
minated in  the  alleged  testator's  death,  bat  as  meaning  ftn  ex- 
tremis. {Prince  v.  Hadetorij  20  Johns.  502 ;  YamalPs  WiUj 
4  Eawle,  46 ;  1  Redf.  Wills,  185.)  That  is,  the  law  contem- 
plates sudden  and  severe  illness  immediately  preceding  physi- 
cal dissolution,  when  there  is  neither  time  nor  opportunity  to 
make  a  written  will,  and  therefore,  in  such  case,  if  there  is  to 
be  a  will,  it  must  of  necessity  be  a  merely  verbal  one.  Black- 
stone  says  that  the  legislature  has  provided  (by  the  act  of 
which  ours  is  a  transcript)  against  any  frauds  in  setting  ap 
nuncupative  wills,  by  so  numerous  a  train  of  requisites  that 
the  thing  itself  has  fallen  into  disuse,  and  is  hardly  ever  heard 
of  but  in  the  only  instance  where  favor  ought  to  be  shown  to 
it — when  the  testator  is  surprised  by  sudden  and  violent  sick- 
ness. (2  Black.  Com.  501.)  A  nuncapation  can  only  be  su^ 
tained  when  it  is  the  result  of  sheer  necessity. 

If  the  decedent  could  have  made  a  testamentary  disposition 
in  the  way  prescribed  by  statute,  a  nuncupative  one  will  be  of 
no  avail.  In  the  case  under  consideration,  it  would  seem  that 
the  decedent  deliberately  selected  the  nuncupative  method 
and  made  the  nuncupation,  not  because  she  had  not  time  to 
make  a  written  will  (she  had  such  time),  but  because  she  was 
under  the  impression  that  a  verbal  one,  if  made  in  the  presence 
of  three  witnesses,  was,  whenever  made,  whether  in  sickness 
or  health,  equally  valid  with  one  made  according  to  the  stat- 
ute. The  case  of  Hebdenh  Will  (5  C.  E.  Gr.  473),  referred  to 
by  the  appellant's  counsel,  sheds  no  light  upon  this.     There 
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the  only  question  was  whether  a  will  drawn  by  an  attorney  at 
the  request  of  the  testator  and  pursuant  to  his  instructions,  a 
few  hours  before  the  death  of  the  latter,  but  not  executed — 
the  execution  thereof  being  postponed  by  the  testator  until 
the  Christian  name  of  a  legatee  could  be  ascertained,  and  the 
testator  should  feel  stronger— could  be  admitted  to  probate  as 
a  nuncupative  will.  In  the  case  in  hand  the  testatrix  was  not 
in  extremis ;  she  lived  nine  days  after  the  making  of  the , 
alleged  nuncupation,  and,  in  fact,  had  testamentary  capacity 
for  several  of  those  days.  There  was  no  necessity  for  making 
a  nuncupative  will.  She  could  have  made  a  written  one.  The 
proof  of  this  fact  is  clear.  The  decree  of  the  Orphans  Court 
will  be  affirmed,  but  without  costs. 


A  KunciipatiTe  Will  mast  be  Oral. — A  nuncupatiye  wiU  is  defined  to 
be  *'  an  oral  will  declared  by  testator  in  extremU,  or  under  circamstaQces 
considered  equivalent  thereto,  before  witnesses,  and  afterwards  reduced 
to  writing."  2  Bouv.  L.  Diet  819;  4  Kent's  Com.  676;  2  Black.  Com. 
500;  IJarm.  180,186. 

But  prior  to  the  statute  of  1  Victoria,  c.  26, 1 89,  and  recent  American 
statutes,  which  require  the  same  formalities  in  the  execution  and  attesta- 
tion of  wills  of  personalty  as  in  devises  of  realty,  the  courts  allowed  im- 
perfectly executed  testamentary  writings  to  take  effect  as  nuncupatiye 
dispositions  of  personalty,  where  it  appeared  that  the  testators  intended 
them  to  operate  in  the  form  in  which  they  were  found,  and  that  the  fail- 
ure to  completely  execute  arose  from  some  reason  other  than  a  purpose  to 
abandon.  Read  t.  Phillips,  2  Phillim.  122;  In  re  Francis  Lamb,  4  No. 
Cae.  561;  €kiskins  ▼.  Gaskins,  3  Ired.  L.  158;  Watts  y.  Public  Adminis- 
trator, 4  Wend.  168;  Nutt  y.  Nutt,  1  Freem.  Ch.  128;  Ex  parte  Henry, 
24  Ala.  688;  Deyecmon  y.  Devecmon,  48  Md.  885;  Brown  v.  Tilden,  5 
Ear.  &  J.  871. 

As  where  execution  was  delayed  merely  from  habits  of  procrastination, 
and  sudden  death  from  apoplexy  ensued.  Warbnrton  y.  Burrows,  1 
Add.  388.  Or  where  execution  was  prevented  by  bodily  weakness. 
Thomas  y.  Wall,  8  Phillim.  28.  Or  duress.  L'Huille  v.  Wood,  2  Lee's 
Ecc.  Cas.  22.  Or  sudden  incapacity.  Lamkin  y.  Babb,  1  Lee's  Ecc.  Cas. 
1.  And  superyening  mental  inability  or  insanity.  Guthrie  v.  Owen,  2 
Humph.  202;  s.  c,  86  Am.  Dec.  811;  Hoby  y.  Hoby,  1  Hagg.  Ecc.  146. 
And  in  general  wherever  it  was  rendered  impossible  by  the  so-called  act 
of  God.  Scott  y.  Rhodes,  1  Phillim.  12;  In  re  James  Taylor,  1  Hagg. 
Ecc.  641 ;  Masterman  y.  Maberly,  2  Id.  285. 
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80  also  instructions  for  making  a  will,  redaced  to  writing  bj  an  at- 
torney, or  a  draft  prepared  in  conformity  to  testator's  intentions,  were 
held  entitled  to  probate  where  the  completion  of  the  instrument  was  pre- 
vented by  sudden  death,  incapacity,*  &c.  Castle  v.  Torre,  2  Moo.  P.  C. 
188 ;  Goodman  ▼.  Goodman,  2  Lee's  Bcc.  109 ;  In  re  Bathgate,  1  Hagg. 
Ecc.  67;  Lewis  v.  Lewis,  8  Phillim.  109 ;  Sikes  ▼.  Snarth,  2  Id.  851 ;  Rob- 
inson ▼.  Chamberlayne,  2  Lee's  £oc.  129;  Huntington  y.  Huntington,  2 
Phillim.  218;  AUen  y.  Manning,  2  Add.  490;  Boofter  y.  Rogers,  9  Gill, 
44;  Parkison  y.  Parkison,  12  Smed.  &  M.  672;  Phoebe  y.  Boggess,  1 
Gratt.  129 ;  Mason  y.  Dunman,  1  Munf.  456.  And  the  writing  was  proyed 
to  contain  the  final  intention  of  the  deceased.  Beatty  y.  Beatty,  1  Add. 
154;  Roose  y.  Moulsdale,  Id.  129;  In  re  Robinson,  1  Hagg.  Ecc.  648 :  In 
re  Heme,  Id.  222;  Walker  y.  Walker,  1  Menr.  508;  Braggs  y.  Dyer,  3 
Hagg.  207;  Elsden  y.  Elsden,  4  Id.  188;  Gillow  y.  Bourne,  Id.  192; 
Tbeakston  y.  Marson,  Id.  290;  Abbot  y.  Peters,  Id.  880.  The  continu- 
ance of  such  intention  being  essential  to  its  yitality.     Boofter  y.  Rogers, 

9  Gill,  44 ;  Selden  y.  Coalter,  Ya.  Cas.  558;  Brown  y.  Shand,  1  McCord, 
409;  Public  Administrator  y.  Watts,  1  Paige,  347. 

But  the  courts  always  yiewed  such  instruments  with  suspicion.  Wood 
V.  Medley,  1  Hagg.  Ecc.  646;  Reay  y.  Cowcher,  2  Id.  249;  Beatty  y. 
Beatty,  1  Add.  154 ;  Montefiore  y.  Montefiore,  2  Id.  854 ;  Frierson  y. 
BeaU,  7  Ga.  848;  Plater  y.  Groome,  8  Md.  184;  Jones  y.  Kea,  4  DeT.  L 
801 ;  Ex  parte  Henry,  24  Ala.  688.  And  in  proportion  to  the  incomplete- 
ness of  the  document,  demanded  a  higher  degree  of  eyidence.  Harris  y. 
Bedford,  2  Phillim.  177;  Stewart  y.  Stewart,  2  Moo.  P.  C.  198;  Theak- 
ston  y.  Marson,  4  Hagg.  Ecc.  290. 

An  incomplete  paper  remaining  in  the  custody  of  the  testator  raised  a 
presumption  of  some  further  intention  in  regard  to  it,  and  before  the 
court  would  recognize  its  testamentary  character,  this  presumption  had  to 
be  oyercome.  Harris  v.  Bedford,  2  Phillim.  1 77 ;  Beatty  v.  Beatty,  1  Add. 
154;  Doker  y.  Goff,  2  Add.  42. 

But  the  more  modem  doctrine  is  that  a  nuncupatiye  will  can  be  made 
only  by  spoken  words  or  by  signs,  and  that  if  the  words  be  reduced  to 
writing  by  the  testator,  or  by  some  one  else  at  his  request,  they  lose  their 
nuncupatiye  character.  In  re  Hebden's  Will,  £0  N.  J.  Eq.  478; 
Reese  y.  Hawthorn,  10  Gratt.  548;  Stamper  y.  Hooks,  22  Ga.  608 ;  Huit 
T.  White,  24  Tex.  648 ;  Ellington  y.  Dillard,  42  Ga.  361 ;  Porter's  Appeal, 

10  Penn.  St.  254. 

And  it  seems  that  under  the  modem  statutes  and  ratings  eyen  yerbal 
instructions  for  drawing  up  a  written  will  cannot  be  admitted  to  probate 
as  a  nuncupatiye  wilL    Dockum  y.  Robinson,  26  N.  H.  872. 

Who  may  make  a  nancapatiye  will.— By  the  Stetute  of  Frauds  the 
priyilege  of  making  nuncupatiye  wills  was  restricted  to— (a.)  soldierB  io 
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actual  military  Bervice,  (b.)  mariners  at  sea  and  (c.)  persons  in  their  last 
sickness.     29  Charles  II,  c.  8,  §  19. 

Similar  restrictions  haye  been  imposed  by  the  legislatures  of  most  of 
the  American  States.     1  Redf.  on  Wills,  187 ;  4  Kent's  Com.  517,  note  c. 

But  in  Michigan,  Iowa,  New  Mexico  and  Arizona,  a  verbal  will  may 
be  made  by  any  person  and  at  any  time.  Stimson's  Am.  Stat.  Law  (Jan. 
1, 1886),  §  2702,  C. 

(a.)  Soldiers  in  Aetna!  Service.— The  words  "  in  actual  military  serv- 
ice "  have  been  held  t6  confine  the  privilege  of  making  nuncupative  wills 
to  those  soldiers  who  are  on  an  expedition.  Drummond  v.  Parish,  8  Curt. 
531. 

If  one  having  enlisted,  but  still  remaining  in  camp  with  his  regiment 
in  the  State  where  it  was  raised,  make  a  nuncupative  will,  it  is  invalid ; 
though  if  afterwards  he  be  in  the  enemy's  country  actually  exposed  to 
the  perils  of  warfare,  and  should  adopt  the  will  previously  made,  it  may 
be  admitted  to  probate.    Van  Deuzer  v.  Gordon,  89  Vt.  111. 

He  may  then  properly  be  considered  in  expeditiom^  the  term  expedi- 
tion not  being  confined  to  that  movement  of  the  troops  which  immedi- 
ately precedes  the  actual  shock  of  battle.  Leathers  v.  Greenacre,  58  Me. 
673. 

For,  provided  the  testator  be  in  a  part  of  the  country  where  active 
operations  are  constantly  going  on,  he  may  make  his  nuncupative  will  in 
camp ;  and  if,  soon  after,  he  go  upon  a  raid,  is  captured  and  dies  in  prison, 
probate  will  be  aUowed.  Botsford  v.  Kranke,  1  Abb.  Pr.  (N.  S.)  112; 
Leathers  v.  Greenacre,  58  Me.  661. 

It  is  immaterial  whether  the  expedition  is  invading  the  country  of  an 
enemy  or  whether  it  be  sent  to  quell  an  insurrection  in  the  testator's  own 
SUte.    Van  Deuzer  v.  Gordon,  89  Vt.  111. 

One  who  is  taken  sick  on  the  march  and  is  carried  to  the  hospital,  is  in 
actual  military  service.  Gould  v.  Saffbrd,  89  Vt  498 ;  s.  c,  Redf.  Am. 
Gases  on  Wills,  694. 

But  a  soldier  at  home  on  furlough  can  not  make  a  nuncupative  will. 
Will  of  Smith,  6  Phila.  104. 

(b.)  Mariners  at  Sea.— The  terms  "mariner,"  or  ** seaman,"  embrace 
all  persons  in  the  naval  or  mercantile  service.  They  are  not  limited  to 
those  whose  duties  relate  to  the  sailing  of  the  vessel,  but  extend  to  a 
purser  or  to  a  cook.  Ex  parte  Thompson,  4  Bradf.  Sur.  154, 168;  s.  c, 
Redf.  Am.  Cases  on  Wills,  688;  In  re  Hayes,  2  Curt.  888. 

A  passenger,  however,  can  not  make  a  nuncupative  will  as  a  mariner 
at  sea,  even  though  he  be  a  mariner  by  vocation  en  route  to  his  own  ship. 
Warren  v.  Harding,  2  R.  L  188. 

But  in  opposition  to  this,  it  has  been  held  that  a  letter  written  by  an 
invalid  surgeon,  returning  home  on  board  the  regular  line  of  steamers, 
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might  be  admitted  to  probate  as  the  will  of  a  seaman  made  at  sea.  In  le 
Saunders.  11  Jur.  (N.  S.)  1027 ;  s.  c,  L.  R.  1  P.  &  D.  16. 

In  legal  parlance,  waters  within  the  ebb  and  flow  of  the  tide  are  con- 
sidered at  sea.  So  that  the  captain  of  a  vessel  during  a  voyage,  while 
lying  at  anchor  in  an  arm  of  the  sea,  may  make  a  nuncupatlTe  will. 
Hubbard  v.  Hubbard,  8  N.  Y.  199. 

In  England  a  mariner  serving  on  board  a  public  ship  permanently 
stationed  in  the  harbor,  was  held  to  be  '*  at  sea^'  within  the  meaning  of 
the  statute.    In  re  McMurdo,  L.  R.  1  P.  &  D.  540. 

And  a  seaman  ashore  on  leave,  and  by  a  serious  injury  rendered  un- 
able to  return  on  board,  may  make  a  valid  nuncupative  will,  if  he  die  on 
shore  a  few  days  after.    In  re  Lay,  2  Curt  875. 

But  the  commander  of  a  naval  force  at  Jamaica,  who  lived  with  his 
family  at  his  official  residence  on  the  island,  could  not  be  construed  to  he 
<*  at  sea."    Euston  v.  Seymour,  2  Curt  889. 

It  has  been  questioned,  both  in  regard  to  mariners  at  sea  and  soldiers 
in  service,  whether  their  right  to  make  nuncupative  wills  is  unqualified, 
or  whether  it  is  to  be  exercised  only  in  cases  of  imminent  peril.  Hubbard 
V.  Hubbard,  12  Barb.  148;  s.  c,  4  Seld.  196.  qf,  Taylor  v.  D'Egvillc,  8 
Hagg.  202 ;  Bragge  v.  Dyer,  Id.  207;  King's  Proctor  v.  Daines,  Id.  218; 
Weir  V.  Chidester,  68  El.  458. 

Redfield  argues  that  from  the  very  nature  of  the  case  it  would  seem 
that  the  peril  of  life  to  a  soldier  or  sailor  while  in  actual  service  is  always 
such  as  to  justify  the  making  of  a  will  in  the  mode  which  the  law  allows 
them  by  way  of  indulgence.  1  Redfield  on  Wills,  191 ;  Van  Deozer  t. 
Gordon,  89  Vt.  Ill,  119. 

(0.)  Persons  In  Extremis. — In  addition  to  soldiers  and  sailors,  any  one 
qualified  to  make  a  written  will  may,  under  certain  restrictions,  make  a 
nuncupative  will.  These  restrictions,  originally  imposed  by  the  Statute 
of  Frauds,  and  substantially  re-enacted  in  America,  provide  that  no  nun- 
cupative will  shall  be  good  unless  made  in  the  last  sickness  of  the 
deceased,  in  the  house  of  his  habitation,  or  where  he  had  resided  for  ten 
days  next  before  making  the  will,  except  where  such  person,  being  from 
his  own  home,  was  surprised  by  sickness,  and  died  before  returning  to 
the  place  of  his  dwelling.    29  Charles  H,  c.  8,  §  19. 

In  Utah,  it  would  seem,  the  statute  restricts  the  privilege  to  persons 
in  expectation  of  immediate  death  from  injuries  received  within  twenty- 
four  hours ;  so,  also,  in  California,  Dakota  and  Montana,  from  injuries  re- 
ceived on  the  same  day.  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886), 
§  2702,  B,  4. 

The  meaning  of  the  term  *^  last  sickness,^^  as  used  in  the  foregoing 
provisions,  is  not  well  settled.  Many  of  the  cases  construe  it  as  equiva- 
lent to  in  extremis,  and  to  denote  the  sudden  and  severe  illness  immedi- 
ately preceding  physical  dissolution,  when  there  is  neither  time  nor 
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opportunity  to  make  a  written  will.  Tamall's  Will,  4  Rawle,  46 ;  26  Am. 
Dec.  115 ;  Prince  y.  Hazleton,  20  Johns.  602 ;  s.  c,  11  Am.  Dec.  807.  Or 
when  supervening  physical  or  mental  incapacity  renders  it  afterwards 
imposeible.  Sadler  y.  Sadler,  60  Miss.  251,  255 ;  In  re  Corby,  29  £ng.  L. 
&  Eq.  604;  Rouse  v.  Morris,  17  Serg.  &  R  881;  Huse  y.  Brown,  8  Me. 
167 ;  Qwin  y.  Wright,  8  Humph.  639. 

Probate  of  nuncupative  wills  has  been  refused  where  the  testator  did 
not  die  until  two  months  after.  Jones  v.  Norton,  10  Tex.  120.  And 
in  other  cases  where  he  survived  thirty  days.  Ellington  v.  Dillard,  42  Ga. 
361.  Nine  days.  Yamall's  Will,  4  Rawle,  46;  s.  c,  26  Am.  Dec.  115. 
Six  days.  Prince  v.  Hazleton,  20  Johns.  502 ;  s.  c,  11  Am.  Dec.  807 ; 
Morgan  v.  Stevens,  78  111.  287.  Five  days.  Reese  y.  Hawthorn,  10 
Gratt.  548.     And  four  days.    Haus  v.  Palmer,  21  Penn.  St.  296. 

Some  cases  go  so  far  as  to  deny  probate  to  a  nuncupation  made  only 
one  day.  Werkheiser  v.  Werkheiser,  6  Watts  &  Serg.  184;  Sykes  v. 
Sykes,  2  Stew.  864;  O'Neill  v.  O'Neill,  33  Md.  569.  Or  even  one  hour 
before  death.    Porter*s  Appeal,  10  Penn.  St.  254. 

On  the  other  hand,  there  are  good  authorities  which  hold  that  a  nun- 
cupative will  made  in  the  time  of  the  last  sickness  is  not  invalid  because 
the  testator  may  have  had  time,  opportunity  and  capacity  to  reduce  it  to 
writing.  Harrington  v.  Stees,  82  111.  50 ;  s.  c,  25  Am.  Rep.  290 ;  John- 
ston y.  Glasscock,  2  Ala.  (N.  S.)  242;  Nolan  v.  Gardner,  7  Heisk.  215; 
Page  y.  Page,  2  Rob.  424 ;  Sampson  v.  Browning,  22  Ga.  298. 

Although  the  statute  provides  that  if  a  nuncupative  will  be  made  by 
one  away  from  home,  or  from  the  place  wherein  he  had  last  resided  for 
ten  days  or  more,  it  is  essential  to  its  validity  that  the  testator  be  sur- 
prised by  sickness,  probate  has  been  allowed  where  one  was  very  unwell 
when  he  began  his  journey,  inasmuch  as  he  was  afterwards  taken 
more  dangerously  ill  and  died  at  the  place  where  the  wUl  was  made. 
Marks  v.  Bryant,  4  Hen.  &  Munf.  91. 

Testamentary  Intention  Necessary.— To  constitute  a  valid  nuncupa- 
tion, there  must  be  a  present  intent  to  make  a  will,  which  intent  should 
be  distinctiy  indicated  by  the  testator,  either  by  calling  upon  some  of  the 
persons  present  to  take  notice  that  he  is  about  to  make  bis  will,  or  by 
some  act  clearly  showing  that  his  words  are  intended  to  be  testamentary. 
Broach  v.  Sing,  57  Mass.  115:  Meisenhelter's  Will,  15  Phila.  661; 
Winn  V.  Bobb,  3  Leigh,  140;  s.  c,  23  Am.  Dec.  258;  Sykes  v.  Sykes,  2 
Stew.  864;  s.  c,  20  Am.  Dec.  40;  Amett  v.  Arnett,  27  III.  247;  Dockum 
V.  Robinson,  26  N.  H.  372;  Bennett  v.  Jackson,  2  Phillim.  190;  Biddle 
V.  Biddle,  86  Md.  630 ;  Brown  v.  Brown,  2  Murph.  850 ;  Lucas  v.  Goff,  38 
Miss.  629;  Parsons  v.  Miller,  2  Phillim.  194;  Sampson  v.  Browning,  22 
Qa.  293 ;  Babineau  v.  Le  Blanc,  14  La.  Ann.  729 ;  Sykes  v.  Sykes,  2  Stewart, 
864;  S.  c,  20  Am.  Dec.  40;  Gamer  v.  Lansford,  12  Smed.  &  Marsh.  658 ; 
Kelly  V.  Kelly,  9  B.  Mon.  553;  Ridley  v.  Coleman,  1  Sneed,  61 C.  Con^a, 
Woods  v.  Ridley,  27  Miss.  119. 


396  AMERICAN  PROBATE  REPORTS. 

The  person  making  the  nuncupation  mast,  of  course,  himself  under* 
stand  the  nature  of  his  act.    Gibson  ▼.  Gibson,  Walk.  (Miss.)  864. 

No  set  form  of  words  is  necessary.  Any  words,  however  imperfectly 
uttered,  that  conyey  to  the  minds  of  those  addreased  the  idea  that  the 
testator  desires  them  to  bear  witness  to  the  disposition  he  is  making  of 
his  property,  will  be  sufficient.  Parkison  y.  Parkison,  12  Smed.  &  Marsh. 
678;  Harrington  y.  Stees,  82  111.  60;  Yamall's  Will,  4  Rawle,  46;  s.  c, 
26  AuL  Dec.  115. 

And  though  a  form  be  prescribed  by  statute,  any  words,  such  as  ^4 
wish  to  make  a  disposition  of  my  effects,'*  will  be  deemed  a  compliance 
with  the  law.     Baker  y.  Dodson,  4  Humph.  342;  s.  a.  40  Am.  Dec  650. 

An  appealing  look  to  the  testator's  father,  and  the  remark,  *'  Ton  see 
my  father  acknowledges  it,"  has  been  held  a  sufficient  calling  of  the  per- 
sons present,  or  some  of  them,  to  bear  witness  to  the  will.  Parsons  t. 
Parsons,  2  Greenl.  298;  Baker  y.  Dodson,  4  Humph.  (Tenn.)  842. 

But  merely  looking  at  the  witnesses  while  declaring  one's  will  is  not 
sufficient  of  itself,  unaccompanied  by  some  such  words  directing  them  to 
take  notice  of  the  testamentary  act    Meisenhelter's  Will,  15  Phila.  651. 

The  words  must  be  spoken  when  all  the  witnesses  are  present ;  the 
declaration  to  one  witness  on  one  day  and  to  another  on  the  next  day  iB 
not  a  sufficient  bidding  of  the  persons  present  to  bear  witness.  Weeden 
y.  Bart!ett,  6  Munf.  128;  Wester  y.  Wester,  5  Jones  L.  95. 

It  is  necessary  that  the  testamentary  capacity  of  the  deceased,  and  the 
animui  tettandif  appear  by  the  clearest  and  most  indisputable  testimony. 
Dorsey  y.  Sheppard,  12  Gill  &  J.  192;  s.  c,  87  Am.  Dec  77;  Tamairs 
Will,  4  Rawle,  46;  s.  c,  26  Am.  Dec.  115;  Morgan  y.  Steyena,  78  lU. 
287;  Gibson  y.  Gibson,  Walker  (Miss.),  864. 

When  made  in  answer  to  interrogatories,  stricter  proof  of  spontaneity 
and  yolition  is  required  than  in  ordinary  cases.  Dorsey  y.  Shet>pard,  12 
GUI  &  J.  192 ;  s.  c,  87  Am.  Dec.  77. 

And  where  the  words  were  drawn  from  the  testator  by  one  whose  in- 
terest it  was  to  establish  them  as  a  will,  they  did  not  constitute  a  yalid 
nuncupation.    Brown  y.  Brown,  2  Murph.  860. 

And  if  any  doubt  remain  as  to  the  spontaneity  of  the  act,  the  testa- 
mentary intention  or  capacity,  probate  will  be  refused.  Dorsey  y.  Shep- 
pard, 12  Gill  &  J.  192 ;  s.  c,  87  Am.  Dec.  77. 

A  nuncupatiye  will  can  not  be  proyed  by  a  witness  interested  in  its 
being  established,  though  he  did  not  acquire  his  interest  until  after  the 
will  was  published.  Gill's  Will,  2  Dana,  447.  For  the  eyidence  produced 
to  establish  a  nuncupatiye  will  is  more  strictly  examined  by  the  cooit 
than  in  the  case  of  a  will  in  writing.    Lemann  y.  Bonsall,  1  Addams,  889. 

What  may  Pass  by  Nnncapattye  WUL— In  the  absence  of  sututory 
authority,  real  estate  can  not  be  deyised  by  nuncupatiye  wilL  Smithd$te 
y.  Smith,  64  N.  G.  62;  Palmer  y.  Palmer,  2  Dana,  890;  Pierce  y.  Pierce, 
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46  Ind.  86.  And  where  a  statute  declares  that  one  may  so  dispose  of 
'* property,"  the  term  is  construed  to  extend  to  personalty  only.  Mofiiett 
T.  Moffett  (Sup.  Ct.  Tex.  18W),  4  So.  W.  Rep.  70. 

In  Georgia,  howeyer,  and  in  New  Mexico,  both  realty  and  personalty 
may  pass  by  nuncupatiye  will.  Georgia,  Code  of  ISSd,  §  2482;  New 
Mexico,  Compiled  Laws  of  1884,  1 1879. 

There  are  in  several  States  statutory  limitations  upon  the  amount  of 
property  that  may  be  disposed  of  by  a  nuncupative  will,  duly  executed, 
ranging  from  $100,  in  Indiana,  to  $1,000,  in  California.  And  when  not 
duly  executed,  it  may  in  some  States  pass  petty  sums  from  |dO  to  $800. 
Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  §  2705,  |  2708.  note  a. 

I^  however,  a  greater  amount  be  bequeathed,  the  will  is  void  only  as 
to  the  excess.    Mulligan  v.  Leonard,  46  Iowa,  692. 

A  nuncupative  will  can  not  supersede  a  written  will,  but  may  dispose 
of  lapsed  legacies,  or  such  portion  of  the  personal  estate  as  the  testator 
may,  by  fraud,  have  been  induced  to  bequeath  by  a  prior  written  will, 
or  of  an  unbequeathed  residue.    Stonywel's  Case,  Th.  Ray.  884. 

The  Words  Must  be  Committed  to  Writing.— The  substance  of  the 
testamentary  words  must  be  reduced  to  writing  within  the  time  specified 
by  the  statute,  and  be  shown  to  and  approved  by  each  of  the  attesting 
witnesses.     Welling  v.  Owings,  9  Gill,  467. 

The  time  within  which  this  must  be  done  varies  under  different  stat- 
utes from  three  to  sixty  days.    Stimson's  Am.  Stat  Law,  §  2704. 

The  instrument  propounded  as  a  nuncupative  will  must  be  clearly 
shown  to  contain  the  true  substance  and  import  of  the  alleged  nuncupa- 
tion.   Yamairs  Will,  4  Rawle,  46;  s.  c,  26  Am.  Dec.  115. 

But  the  exact  words  need  not  be  reproduced.  Starrs  v.  Mason,  82 
La.  Ann.  8.    Cf,  Landry  v.  Tomatis,  82  La.  Ann.  118. 

If,  in  committing  the  words  to  writing,  an  independent  and  distinct 
part  be  omitted,  it  will  not  vitiate  the  whole  will.  The  rest  will  stand. 
Marks  v.  Bryant,  4  Hen.  &  Munf.  91. 

Number  of  Witnesses  Required. — ^In  the  absence  of  statutory  provi- 
sion, no  particular  number  of  witnesses  is  requisite  to  verify  a  nuncupa- 
tive will.  All  that  the  court  demands  is  to  be  satisfied  by  sufficient 
evidence  as  to  the  substance  of  the  last  testamentary  request.  Ex  parte 
Thompson,  4  Bradf.  Sur.  154,  156. 

In  most  of  the  American  States,  however,  this  is  regulated  by  statute, 
many  of  them  requiring  two  witnesses,  others  three ;  but  in  Alabama 
there  is  no  number  specified.    Stimson's  Am.  Stat  Law,  |  2708. 

Statutes  Coneemlng^  Strictly  Construed. — It  has  been  seen  from  the 
foregoing  statement  that  the  whole  subject  of  nuncupative  wills  is  largely 
statutory;  and  although  in  some  cases  it  has  been  held  that  a  substantial 
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compliance  with  the  reqairementa  of  the  statute  is  sufficient  (Ridley  t. 
Coleman,  1  Sneed,  616;  Gwin  ▼.  Wright,  8  Humph.  689;  Mnlligui  t. 
Leonard,  46  Iowa,  694 ;  Arnett  ▼.  Arnett,  87  111.  247),  yet  nancapatlTe 
wills  have  nerer  been  favored  by  the  courts,  and  the  prevailing  doctrine 
is  that  the  statutes  relatmg  to  them  are  to  be  strictly  construed.  Mor- 
gan y.  Stevens,  78  IlL  287;  Gibson  ▼.  Gibson,  Walker  (Miss.)  864;  Dorsey 
▼.  Sheppard,  12  GUI  &  J.  192;  TamalPs  Will,  4  Rawle,  46;  Biddle  t. 
Biddle,  86  Md.  680;  Taylor's  Appeal,  47  Penn.  St.  81;  Lucas  t.  Goff,  83 
Miss.  629;  Mitchell  ▼.  Yickers,  80  Tex.  877;  Parsons  t.  Miller,  2  Phillim. 
194;  Bennett  ▼.  Jackson,  2  Phillim.  190. 

However,  a  nuncupative  will  which  makes  no  bequests,  bat  menlj 
appoints  an  executor,  is  not  subject  to  the  provisions  of  the  Statute  of 
Frauds.    Dorsey  v.  Sheppard,  12  Gill  &  J.  192. 


Mattbb  of  thb  Estate  of  Oebtle. 

[84  Minnesota  178.] 

Life  estate  m  personalty. — Charge  thereon. 


A  testator  by  his  will  devised  and  bequeathed  all  his  real  and  persona]  property 
to  his  wife  for  life,  and  provided  that  at  her  death  any  and  all  of  the  property 
and  estate  so  granted,  "  or  any  part  of  the  same  then  left  by  her,"  shoiild  be 
divided  among  his  children.  The  will  also  contained  a  provision,  as  foUoirs: 
"  I  make  this  a  condition,  that  my  said  wife  shall,  out  and  from  said  property 
left  her,  provide  for  the  midntenance  and  edncation  of  my  children."  A  power 
to  sell  and  convert  the  property  is  also  ^ven  to  the  execntore.  Sddf  tbit 
upon  his  decease  a  life  estate  in  the  realty  vested  in  the  wife  and  a  remainder 
in  fee  in  the  children,  and  in  like  manner  similar  interests  were  created  in  the 
personalty,  and  in  case  of  sales  the  devisees  or  legatees  would  take  nmilar 
interests  in  the  proceeds.  Meld,  also,  that  by  the  terms  of  the  will  an  impHed 
power  of  disposition  is  given  to  the  widow  of  so  much  of  the  capital  fund  or 
corpus  of  the  estate  as  may  be  reasonably  necessary  for  her  own  support  nad 
the  maintenance  and  edncation  of  the  children  after  first  applying  the  b* 
come  thereto;  that  the  provision  for  the  widow  is  made  in  consideratioB 
that  she  shall  so  provide  for  the  children  from  the  property  left  her,  tt^ 
that  for  such  purpose,  as  well  as  her  own  support,  the  income  is  the  primery 
fund. 
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Appeal  from  a  jadgment  of  the  District  Court.  The  opin- 
ion states  the  case. 

Q.  S.  Ives,  for  appellant. 

C.  R.  Davis  and  Sumner  Ladd,  for  respondent. 

yA2n>]CKBnKOH,  J.  The  legal  questions  involved  in  this  case 
arise  upon  the  construction  of  the  terms  of  the  will  of  Charles 
Oertle,  deceased,  which,  after  provisions  for  the  payment  of 
debts,  disposes  of  all  the  residue  of  his  real  and  personal  estate 
as  follows :  ^^  I  give,  bequeath  and  devise  to  my  beloved  wife, 
Josephine,  all  my  real  estate  and  personal  property,  without 
exception,  of  which  I  may  be  possessed  at  the  time  of  my 
death,  ...  to  hold  and  possess  during  the  term  of  her 
natural  life,  for  her  own  exclusive  use  and  benefit.  After 
the  death  of  my  said  wife,  any  and  all  of  the  property  and 
estate  mentioned  above,  and  which,  or  any  part  of  the  same 
then  left  by  her,  shall  be  divided  among  ray  children  equally, 
share  and  share  alike.  As  a  special  provision  of  this  my  last 
will  and  testament,  I  make  this  a  condition  that  my  said  wife 
shall,  out  and  from  said  property  left  her,  provide  for  the 
maintenance  and  a  good  education  of  my  children.  And  I 
hereby  make,  constitute,  and  appoint  Otto  Winterer  and  Louis 
Horst  executors  of  this  my  last  will  and  testament,  with  power 
to  sell  and  dispose  of  all  the  property,  both  real  and  per- 
sonal, at  public  or  private  sale,  at  such  time  or  times,  and 
upon  such  terms,  and  in  such  manner,  as  to  them  shall  seem 
meet.'* 

The  Probate  Court  adjudged  and  determined  that  the  sur- 
viving wife  was  entitled  to  a  life  estate  only  in  the  property 
real  and  personal,  and  further  ordered  that,  before  taking  pos- 
session thereof,  she  execute  a  bond,  to  be  approved  by  the 
court,  for  the  safe  keeping  and  faithful  accounting  by  her  of 
the  property  or  capital  fund  received  by  her,  to  the  end  that 
the  same  might  be  turned  over  unimpaired  to  the  children  of 
the  testator.  Upon  appeal,  the  judgment  of  the  Probate  Court 
was  so  far  modified  that  it  was  ordered  that  the  widow  should 
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"  have  power  and  authority  to  use,  consame,  and  expend  sneh 
part  and  portion  of  said  property  as  may  be  necessary  for  her 
exclnsiye  nse  and  benefit  during  the  term  of  her  natural  life, 
and  to  provide  for  the  maintenance  and  good  education  of  said 
children ;  but  that  said  executors  have  the  sole  and  exclnsiye 
power  to  sell  any  of  said  property  at  any  time  daring  her  life; 
and  that  in  case  of  such  sale  they  deliver  the  proceeds  thereof 
to  her,  and  take  her  receipt  therefor,  and  file  the  same  in  the 
office  of  said  judge  of  probate."  In  place  of  the  bond  required 
by  the  Probate  Court,  it  was  ordered,  upon  her  consent,  that 
the  widow  file  a  bond  with  sufficient  sureties  for  the  mainte- 
nance and  education  of  the  children,  and  that  an  inventory 
of  the  property,  real  and  personal,  turned  over  to  her  by 
the  executors,  receipted  by  her,  be  also  filed  with  that  court. 
It  was  further  ordered  that,  upon  her  death,  all  of  the  prop- 
erty,  or  any  part  of  the  same  left  by  her,  or  the  proceeds 
thereof,  be  divided  among  the  children,  share  and  share 
alike. 

The  questions  involved  require  a  careful  consideration  of 
the  several  clauses  of  the  will.  A  power  of  sale  is  vested  in 
the  executors,  to  be  exercised  in  their  sound  discretion.  They 
are,  however,  given  no  other  authority  or  control  over  the 
property,  and  have  no  active  trust  to  execute  in  or  about  the 
same.  They  have  simply  a  naked  power  of  sale,  and  the  title 
passed  subject  to  the  exercise  of  such  power.  {Tobicta  v.  Ket- 
ehufjiy  82  N.  Y.  819,  829.)  As  respects  the  real  property,  a 
life  estate  vested  in  the  wife,  and  a  remainder  in  fee  in  the 
children,  subject  to  be  defeated  by  a  sale.  (Gen.  St.  1878,  c. 
45,  §§  18,  88 ;  Ackerman  v.  Oarton,  67  K  Y.  68.)  The  same 
rule  is  applicable  to  the  personalty  ;  and  interests  for  life  and 
in  expectancy  may  be  created  and  limited  therein  in  the  same 
manner.  (2  Kent,  *868 ;  4  Kent,  *282  ;  Burleigh  v.  Clough^ 
52  N.  H.  267,  278;  Sanypaon  v.  RwndaU,  72  Me.  109.)  In 
case  of  a  sale  of  the  property,  the  tenant  for  life  and  devisees 
or  legatees  in  remainder  would  take  the  same  interests  in  the 
proceeds,  respectively,  as  they  had  in  the  property.  The  in- 
come would  go  to  the  widow,  and  the  principal  at  her  death  to 
the  children.    {Ackerman  v.  Oortan^  ev^a.) 
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The  general  rnle  applicable  to  the  conBtrnction  of  wills  is 
that  the  intention  of  the  testator,  as  collected  from  the  whole 
instrament,  is  to  govern,  provided  it  be  not  inconsistent  with 
the  roles  of  law.  The  purpose  of  the  testator  in  this  case  was 
that  his  property  should  be  used  and  preserved  for  the  exclu* 
sive  benefit  of  his  family.  Any  construction  which  would 
permit  any  part  of  the  estate  to  be  diverted,  for  the  benefit 
of  strangers  to  his  blood  or  affections,  is  inadmissible  unless 
necessarily  resulting  from  the  terms  of  the  will.  To  effect  this 
purpose,  the  general  scheme  of  testamentary  disposition  ap- 
pears to  have  been  to  give  to  his  surviving  wife  a  life  estate  in 
all  Ins  property,  real  and  personal,  with  the  right  to  enjoy  the 
use  and  possession  thereof,  and  to  make  a  future  provision  for 
the  children  through  an  eqaal  distribution  thereof  among  them 
at  her  death,  with  a  superadded  provision  for  the  support  and 
education  of  the  children. 

1.  The  express  provision  or  limitation  of  a  life  estate,  with 
remainder  over,  so  plainly  defines  the  nature  of  the  estate  and 
interest  intended  to  be  given  to  the  widow  that  the  subsequent 
clauses  cannot  be  construed  as  enlarging  it  into  a  fee,  though 
the  language  used  therein  may  create  a  charge  or  power  of 
disposition  in  certain  contingencies  upon  or  over  the  capital 
fund.  The  general  rnle  is  stated  by  Chancellor  Kent  as  fol- 
lows ;  ^^  If  an  estate  be  given  to  a  person  generally  or  indef- 
initely, with  a  power  of  disposition,  it  carries  a  fee,  unless  the 
testator  gives  to  the  first  taker*an  estate  for  life  only,  and  an- 
nexes to  it  a  power  of  disposition  of  the  reversion.  In  that 
case,  the  express  limitation  for  life  will  control  the  operation 
of  the  power,  and  prevent  it  from  enlarging  the  estate  into  a 
fee."  (4  Kent,  *635.)  "  Words  of  implication  do  not  merge 
or  destroy  an  express  life  estate,  unless  it  becomes  absolutely 
necessary  to  uphold  some  manifest  general  intent."  (Id.  *319 ; 
Bv/rldyh  v.  CUmgh,  52  N.  H.  267,  277.)  This  was  the 
common-law  rule,  under  which  a  devise  to  one  generally, 
without  words  of  inheritance,  or  otherwise  indicating  an  in- 
tention to  grant  a  greater  interest,  passed  an  estate  for  life 
only.  An  estate  thus  given  generally,  with  a  power  of  dis- 
position, by  implication  carried  the  fee.  But  then,  and  now 
Vol.  v.— 26 
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since  the  statate,  an  intention  to  convey  a  leas  estate,  ex- 
pressed or  clearly  implied,  will  control.  (4  Kent,  *537 ;  Gen. 
Bt.  1878,  c.  47,  §  2  ;  Jackson,  x.  Bobins,  16  John.  537,  558, 
659 ;  Johnson  y.  BatteUe,  125  Mass.  453 ;  StuaH  v.  Walher, 
72  Me.  145.) 

The  contention  that  in  this  case  the  widow  took  any 
greater  interest  or  estate  than  that  of  a  tenant  for  life  cannot 
be  supported ;  that  is  to  say,  the  authority  to  nse  or  dispose  of 
any  part  of  the  property  or  principal,  implied  from  the  lan- 
guage of  the  will,  or  the  charge  therein  imposed  for  the  sup- 
port of  the  children,  is  the  grant  of  a  power  and  not  of  prop- 
erty.   (Herring  v.  BarroWy  L.  R  18  Oh.  Div.  144.) 

2.  In  the  clause  embracing  the  gift  of  the  remainder  to  the 
children  on  the  death  of  the  wife,  we  find  these  words,  *^  and 
which,  or  any  part  of  the  estate  and  property  then  left  by  her, 
shall  be  divided  among  my  children."     This  clearly  implies  s 
power  to  use  some  part  of  the  principal  or  capital,  if  it  should 
be  found  necessary,  for  the  support  of  the  widow  and  the 
maintenance  and  education  of  the  children,  so  long  as  pro- 
vision for  such  purpose  should  be  reasonably  necessary.    This 
construction  is  warranted  from  the  language  in  furtherance  of 
the  general  purpose  of  the  testator  in  making  provision  for  his 
family.    The  use  of  such  words  in  a  devise  after  the  limitation 
of  a  life  estate  has  given  rise  to  a  considerable  discussion  in 
the  courts,  which  seem  more  or  less  divided  in  opinion  as  to 
the  effect  to  be  given  them.    In  Blancha/rd  y.  Blanchard  (1 
Allen,  223),  the  court  thought  that  the  words  "  that  may  be 
left  at  the  death"   of   the  life   tenant   added   nothing,  and 
meant  simply  the  property  left  after  the  life  estate  had  ter- 
minated;  while  the  same  court,  in   Paine  y.  Ba/mes  (100 
Mass.  470),  concede  that  under  the  authorities  the  words,  "  if 
anything  should  remain,"  in  a  like  case,  implied  a  power  of 
disposition  by  the  life  tenant.      So,  in   Johnson  y.  Battelh 
(125  Mass.  453),  the  words,   ^^whateyer   of   said   estate  re- 
mains unexpended,"  implied  a  similar  power  of  disposition, 
if  it  appeared  necessary  for  the  support  of  the  life  tenant. 
In  Oreen  y.  Bewitt  (97  111.  113, 117),  the  words,  «  whatever 
remains,"  were  referred  to  the  anticipated  condition  of  per- 
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sonal  property  when  tamed  over  to  the  remainderman^  some 
part  of  which  wonld  neoessarilj  be  worn  out,  lost,  or  eon- 
snmed  in  the  natural  oourae  of  things  during  the  tenancy  of 
the  first  taker. 

The  construction  in  each  case  will,  of  course,  turn  largely 
upon  the  peculiar  language  used  and  its  connection.  Thus,  in 
Martin  y.  Eaian  (57  N.  H.  154),  the  words,  ^  remaining  prop- 
erty," used  after  provision  for  payment  of  debts  and  erection 
of  grave-stones,  gave  no  additionid  authority  to  the  life  tenant. 
The  construction  in  Oreen  ▼.  HewiU  was  doubtless  too  narrow, 
because,  with  the  exception  of  items  of  perishable  properly, 
which  it  might,  perhaps,  be  the  duty  of  the  life  tenant  to 
sell,  conyert  into  money,  and  invest,  the  grant  of  such  personal 
property  as  might  wear  out  and  perish  in  the  using  during 
such  tenancy  would  necessarily  imply  the  right  to  so  wear  it 
out  or  consume  it.  (MaHin  v.  Eatony  9upra.)  In  some  cases, 
also,  good  management  would  require  that  certain  kinds  of 
personal  property,  as  stock  or  utensils  on  a  farm,  should  be 
disposed  of  and  replaced,  the  property  substituted  following 
the  course  of  the  original  bequest.  (Cfrones  v.  Wright^  2  Kay 
&  J.  347,  851,  352 ;  1  Schouler's  Pers.  Prop.  §  140.) 

But  in  Henderson  v.  Blackbum  (104  HI.  227,  232),  it  was 
held  that  the  words,  '^  if  there  is  anything  left,"  implied  a 
power  of  disposal  of  the  entire  estate,  or  such  part  of  it  as 
might  be  necessary  for  the  use  of  the  life  tenant.  A  similar 
ooudusion  was  reached  in  Clark  v.  JOddleeworth  (82  Ind. 
240,  246),  where  the  testator  devised  all  his  property,  real  and 
personal,  to  his^wife  during  her  life,  "  and  at  her  death,  should 
anything  remain,  the  same  to  be  divided  among  my  heirs  at 
law.  So,  in  Brandaw  v.  Brandow  (66  N.  T.  401),  on  the 
death  of  the  life  tenant  it  was  provided  that  all  the  estate,  real 
or  personal,  which  might  ^^  he  found  then  "  should  be  equally 
divided  among  the  testator's  children.  There  the  property 
was  given  to  the  widow  for  life  and  she  was  charged  with  the 
duty  of  caring  for  and  educating  the  children.  She  was  held 
entitled  to  use  the  corpus  of  the  property,  if  necessary,  for 
the  support  and  education  of  the  minor  children.  In  this  case 
the  language,  ^^and  which,  or  any  part  of  the  same  then  left 
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by  her/'  is  sufficient  to  indicate  an  intention  on  the  part  of 
the  testator  to  grant  the  right  to  nse  some  portion  of  the 
carpus  of  the  estate,  upon  the  condition  that  it  should  be 
fonnd  necessary  in  order  to  give  effect  to  the  intention  of  the 
testator. 

3.  In  respect  to  the  provision  for  the  support  and  edaca- 
tion  of  the  children  by  the  life  tenant,  it  is  to  be  construed  in 
connection  with  the  clauses  of  the  will  which  we  have  just 
been  considering.     Though  the  word  ^^ condition"  is  used,  it 
is  clear  that  the  obligation  on  her  part  to  provide  for  their 
support  and  education  is  a  continuing  one,  at  least  as  long  as 
it  should  be  reasonably  necessary.    If  she  consents  to  take 
under  the  will,  she  is  bound  by  its  provisions ;  and  she  is  re- 
quired to  make  such  provision  ^'out  and  from  said  property 
left  her,"  in   consideration  of   the  gift  and  devise  made  to 
her.    She  is  therefore  to  use  the  property  for  their  benefit  as 
well  as  her  own.    The  property  is  charged  in  her  hands  as 
tenant  for  life ;  and  as  a  devise  of  the  use  of  the  property  for 
life  is  a  devise  of  the  property  for  such  term  (Farmers^  Bank 
V.  Moran^  30  Minn.  165) ;  so  a  charge  upon  the  property  so 
devised  is  a  charge  upon  the  rents,  income  and  profits  issuing 
therefrom  to  which  the  life  tenant  is  entitled.    And,  besides, 
the  charge,  though  fastened  upon  the  property  in  her  hands, 
is  also  a  personal  burden  upon  her.     She  is  required  to  dis- 
charge this  duty,  and  is  responsible  for  it  out  of  the  devise  or 
gift  made  to  her.    (4  Kent,  *640,  note  c  ;  Oa/rdner  v.  Qard- 
ner,  3  Mason,  178,  208  ;  Taft  v.  MorsCj  4  Met.  523.)    If  the 
property  remained  unsold — as  an  improved  farm,  with  stock 
and  utensils,  for  instance,  occupied  by  the  family — ^the  rents 
and  products  thereof,  if  sufficient  for  Uie  support  of  all,  should 
be  so  applied,  and  their  support  would  thus  be  provided  out  of 
the  property. 

We  think  this  construction  best  accords  with  the  purpose 
of  the  testator  as  manifested  by  the  several  clauses  of  the  will 
read  together.  That  is  to  say,  the  income  is  to  be  applied  to 
the  support  of  the  widow  and  maintenance  and  education  of 
the  children  ;  and  in  case  the  same  should  prove  insufficient, 
so  much  of  the  capital  fund  may  be  so  used  as  shall  be  reason- 
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ably  necessary  therefor.  She  is  not  to  use  the  principal  while 
the  income  is  safficient.  This  intention  woald  appear  more 
clearly,  perhaps,  if  the  clause  providing  for  the  support  of  the 
children  had  immediately  followed  the  devise  to  the  wife ; 
but  it  makes  no  difference  in  the  construction  of  the  will. 
The  power  to  sell  and  convert  the  property  is  conferred  on 
the  execntors,  and  not  on  the  widow.  This  is  not  incon- 
sistent with  her  right  to  appropriate  such  portion  of  the 
capital  fund  as  may  be  proper.  The  clause  granting  this 
power  to  the  executors  operates  as  a  restraint  upon  the  power 
of  disposition  by  the  widow,  but  the  several  clauses  must  be 
construed  together  and  in  subordination  to  the  purpose  of 
the  testator  as  manifested  by  the  entire  instrument,  and  the 
power  given  to  the  executors  must  be  exercised  so  as  to  secure 
to  her  the  benefit  and  enjoyment  of  the  estate  as  provided  by 
the  will. 

4.  In  such  cases  it  is  not  the  practice  to  require  of  the  life 
tenant  a  bond  as  a  condition  of  the  delivery  of  the  property, 
nor  of  its  retention,  unless  there  is  danger  of  itsf  being  wasted, 
secreted  or  removed.  But  an  inventory  should  be  filed,  as 
was  directed  in  this  case,  and  the  life  tenant,  upon  a  proper 
showing  of  real  danger,  may  be  called  to  account  and  required 
to  give  bonds.  And  doubtless  her  executors  would  be  liable 
to  account  from  her  estate  for  any  destruction  or  loss  of  the 
principal  caused  by  an  abuse  of  her  trust.  (2  Kent,  *354 ;  1 
Rchouler's  Pers.  Prop.  §  162 ;  Sampson  v.  BanduUj  72  Me. 
109 ;  Burleigh  v.  Cknigh,  52  K  H.  267,  283 ;  De  Feyster  v. 
Clendenninffj  8  Paige,  295 ;  Janes  v.  Simmons^  7  Ired.  Eq. 
178.) 

The  case  is  remanded,  with  directions  to  modify  the  judg- 
ment in  conformity  with  this  opinion,  and  charging  the  income 
of  the  estate  primarily  with  the  support  and  education  of  the 
children. 
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BAISTDOIiPH  V8.  BAISTDOLPH. 

[40  New  Jersey  Equity,  78.] 

CoNSTBUOnOK  OF  A  WILL. — ^ExBOTTTOBS  AB  TBU8TESS. 

The  net  income  of  a  specified  amonnt  was  given  by  a  testator  to  his  widow  for 
life,  and  his  execntors  were  instructed  to  invest  one-third  of  the  prindpil 
thereof  in  designated  seeorities,  and  were  given  a  qnalified  discretion  as  to  the 
investment  of  the  balance.  They  were  also  directed  to  set  aside  from  the 
remainder  of  the  estate  a  certain  amoont,  "  or  property  which  they  may  deem 
to  be  fairly  worth  that  som,**  one-half  of  which  shonld  be  in  safe  ndlroad 
bonds,  or  good  bonds  and  mortgages,  and  the  income  therefrom  should  be  paid 
to  his  children  for  life,  **  or  to  the  heirs  of  any  of  my  children."  They  were 
also  to  "promptly  pay  or  set  aside "  $10,000,  the  income  of  which  should  be 
paid  to  B.  for  life,  and  to  B.'s  father  for  his  life,  should  he  survive  B. ;  and 
|8,000  "shall  be  set  aside  and  held  in  trust  for  each  of  my  grandchildren 
livinjf  at  the  Um9  of  my  deeeate,  and  shall  be  paid  over  to  eadi  of  them,  ts  he 
or  she  shall  attain  their  twenty-second  year  of  age."  He  then  gave  the  reddoe 
of  his  estate  to  his  surviving  children,  equally,  and  appointed  his  ezecntorB. 
— Ali,  that  the  executors  were  to  be  also  trustees  of  aJl  these  funds ;  that  the 
gift  to  the  children  was  not  within  the  rule  against  perpetuities,  because  the 
issue  of  any  child  dying  should  be  entitled  to  the  parent's  share  of  the  income 
only  until  the  death  of  all  of  testator's  children,  when  the  principal  should  be 
divided ;  that  a  grandchild  bom  two  days  after  testator's  deatli  took  under  the 
gift  to  each  of  his  grandchildren  "  living  at  the  time  of  my  decease ;  "  and  that, 
under  the  residuary  clause,  the  children  took  the  prindpal  of  the  gifts  to  the 
widow  and  to  B.  after  their  estates  for  life  therein  had  determined. 

Bill  for  coDstrnction  of  will.  On  final  hearing  on  plead- 
ings and  proofs. 

J.  F,  JRandolphy  for  complainant 

E.  V.  Candict  and  Anson  MaUby^  of  New  York,  for 
answering  defendants. 

The  Chanoellor.  Theodore  F.  Randolph,  deceased,  by 
his  will  made  Augnst  17th,  1883,  among  other  things  provided 
as  follows : 

'*  I  also  give  to  my  said  wife,  in  lieu  of  dower,  the  net  in- 
come of  $150,000,  which  amount  shall  be  the  first  amount  taken 
from  my  estate.    One-third  of  this  amount  shall,  by  my  ezecn- 
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tors,  be  invested  either  in  the  bonds  of  the  United  States,  or 
in  the  best  bonds  of  a  State  of  the  United  States  that  has  never 
defaulted  in  the  payment  of  its  obligations.  The  remaining 
two-tbirds  of  the  sum  thus  set  aside,  that  is,  the  two-thirds  of 
the  $150,000,  shall  be  as  securely  invested  as  my  executors 
may  decide,  but  not  in  less  security  than  in  first  mortgage  rail- 
way bonds  of  established  value,  and  whose  stock  is  of  equal 
issue  to  the  sum  of  the  issue  of  the  first  mortgage  bonds  and 
has  been  fully  paid  in,  the  purpose  being  to  have  any  invest- 
ment for  the  benefit  of  my  wife,  under  this  provision  of  my 
will,  of  at  least  double  value  to  the  sum  invested.  At  the 
decease  of  my  wife  whatever  remains  of  the  above  sum  of 
$150,000,  or  any  accumulation  therefrom,  shall  revert  to  and 
become  a  part  of  my  general  estate. 

^^  Second.  I  order  and  direct  my  executors  to  set  aside  from 
the  residue  of  my  estate  the  sum  of  $200,000,  or  property 
which  they  may  deem  to  be  fairly  worth  that  sum,  one-half  of 
which  shall  be  in  safe  bonds  of  railway,  or  bonds  and  mort- 
gages well  secared  and  paying  interest  punctually ;  and  the 
interest,  income  or  receipt  of  profits  arising  from  this  sum  of 
$200,000  thus  set  aside,  invested  and  held  in  trnst,  shall  be 
paid  over  quarterly  in  equal  proportion  to  each  of  my  surviv- 
ing children,  or  to  the  heirs  of  any  of  my  children.  My  desire 
is  to  put  in  trust,  for  the  benefit  of  my  children  and  their  im- 
mediate heirs,  by  the  above  clause,  a  capital  sum,  the  income 
of  which  shall  be  secured  to  them  through  life. 

"  Third.  When  the  sums  hereinbefore  named  shall  have 
been  fully  secured  to  my  wife,  and  to  my  children,  my  execu- 
tors will  promptly  pay  or  set  aside  from  the  residue  of  my 
estate  the  following  sums  for  the  following  persons  or  their 
benefit :  a.  The  sum  of  $10,000,  the  income  of  which  shall  be 
paid  semi-yearly  to  my  loved  and  faithful  friend,  Bessie  L. 
Hoge,  of  Richmond,  Virginia,  and  after  her  decease,  her  father 
surviving,  the  income  aforesaid  shall  be  paid  to  him  during 
his  natural  life ;  upon  the  decease  of  both,  the  principal  shall 
revert  to  my  general  estate,  h.  The  sum  of  $3,000  shall  be 
set  aside  and  held  in  trust,  principal  and  income,  for  each  of 
my  grandchildren  living  at  the  time  of  my  decease,  and  shall 
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be  paid  over  to  each  of  them  as  he  or  she  shall  reach  their 
twenty-second  year  of  age.  c.  The  sum  of  $200  shall  be  paid 
to  each  of  my  servants  who  shall  have  been  in  my  continaoas 
service  five  or  more  years. 

'^  I^ourth.  I  order  and  direct  that  so  mach  of  my  estate  as 
shall  remain  to  me  after  the  faithful  execution  of  the  aboTe 
provisions  and  bequests,  shall  be  distributed,  share  and  share 
alike,  to  my  surviving  children." 

He  then  appointed  his  three  sons  executors,  and  added : 

"  They  will  ftiUy  respect  the  convenience  and  wishes  of 
their  mother  in  executing  the  provisions  of  this  will,  so  as  to 
give  her  the  least  possible  care  or  anxiety." 

The  questions  which  have  arisen  under  the  will,  are  whether 
the  executors  are  trustees  of  the  three  funds  of  $150,000, 
$200,000  and  $10,000,  respectively,  and  the  funds  of  $8,000 
each  for  the  grandchildren ;  whether  it  was  the  testator's  inten- 
tion that  all  of  bis  grandchildren,  as  well  as  his  children,  should 
have  the  income  of  the  $200,000  fund ;  whether  the  principal 
of  the  three  funds  of  $150,000,  $200,000  and  $10,000  are  dis- 
posed of  under  the  residuary  clanse  of  the  will,  and  whether 
Elizabeth  F.  Bandolph,  one  of  the  testator's  grandchildren, 
who  was  bom  two  days  after  his  decease,  is  entitled  under  the 
gift  which  he  makes  of  $3,000  to  each  of  his  grandchildren 
"  living  at  the  time  of  his  decease." 

It  is  quite  clear,  from  the  language  of  the  will  itself,  that 
the  testator  intended  that  the  sum  of  $150,000  should  be  held 
in  trust  and  administered  by  his  executors.  He  expressly  de- 
volves upon  them  the  duty  of  investing  it,  giving  them  a  cer- 
tain limited  discretion  as  to  the  investment  of  a  large  part 
(two-thirds)  of  it.  At  the  close  of  the  will  he  directs  them  to 
respect  the  convenience  and  wishes  of  the  legatee,  their  mother, 
in  executing  the  provisions  of  the  will,  so  as  to  give  her  as  little 
care  and  anxiety  as  possible.  From  these  provisions  a  trust  in 
the  executors  is  implied.  {Jones  v.  StUes^  4  C.  £.  6r.  324 ; 
Pwker  V.  Moore,  10  C.  E.  Gr.  228.) 

And  so,  too,  a  trust  in  the  executors  is  implied  from  the  pro- 
visions in  regard  to  the  $200,000  fund.  The  executors  are 
required  by  the  will  to  set  aside  the  sum  which  is  to  constitute 
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the  principal  of  the  fund,  and  in  express  terms  they  are  re- 
qaired  to  exercise  a  certain  discretion,  at  least,  as  to  the  suffi- 
ciency of  the  security  of  half  of  the  sum  so  to  be  set  aside- 
The  whole  provision  shows  that  the  testator  intended  that  they 
should  hold  the  fund  in  trust. 

It  is  suggested  that  the  gift  of  the  last-mentioned  fund  is 
within  the  rule  against  perpetuities ;  but  it  is  not  liable  to  that 
objection.  The  object  of  the  testator  in  establishing  the  fund 
was  to  secnre  the  income  of  it  to  his  children  for  life,  in  equal 
shares  ;  the  issue  of  any  of  them  who  should  die  before  the 
death  of  his  last  surviving  child  to  receive  the  income  in  the 
place  of  the  parent  nutU  the  death  of  the  last  snrvivor  of  his, 
the  testator's,  children.  The  words  "  or  to  the  heirs  of  any  of 
my  children,"  and  the  words  "  and  their  immediate  heirs,"  in 
the  clause  under  consideration  (and  by  the  word  "  heirs,"  there 
he  meant  issue),  are  substitutionary.  The  expressions  are  used 
parenthetically,  as  is  apparent  from  the  testator's  punctuation. 
The  will  is  a  holograph.  In  the  clause  by  which  the  gift  is 
made,  he  puts  a  comma  after  the  word  ^^  children,"  and  in  the 
explanatory  clause,  "  my  desire  is,"  Ac,  which  follows  it,  he 
puts  one  after  the  word  "  heirs."  The  lifetime  mentioned  in 
the  latter  clause  is  not  that  of  the  issue  of  his  children,  but  the 
lifetime  of  the  children  themselves.  On  the  death  of  any  of 
the  children  without  issue,  the  whole  of  the  income  will  go  to 
the  surviving  children  or  child,  and  the  issue  of  any  deceased 
child  or  children  stirpitally.  The  testator's  children  have  a 
vested  right  to  the  fund,  in  equal  shares  in  remainder,  after 
the  death  of  the  last  snrvivor  of  them.  Such  interest  passes 
to  them  under  the  residuary  clause  of  the  will,  if,  indeed,  it 
does  not  nnder  the  clause  by  which  the  fund  is  created. 

It  is  to  be  observed  that,  while  the  testator  directs  that  the 
principal  of  the  fnnd  set  apart  for  his  widow,  and  the  principal 
of  that  set  apart  for  Bessie  L.  Hoge  and  her  father,  shall,  after 
the  death  of  the  beneficiaries,  become  part  of  his  general  estate, 
he  makes  no  such  provision  in  reference  to  the  $200,000  fund. 
He  clearly  intended  to  give  that  fund  to  his  children,  but  meant 
to  control  it  by  means  of  the  trust,  so  as  to  secure  to  them  the 
benefit  of  the  interest  of  it  for  life,  and,  in  case  of  the  death  of 
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any  of  them  leaving  issue,  the  issue  should  have  the  benefit  of 
the  interest,  in  place  of  the  parent,  until  the  death  of  the  last 
survivor  of  the  testator's  children.  That  he  did  not  mean  to 
die  intestate  of  any  part  of  his  property,  is  evident  from  the 
language  of  the  residuary  clause  of  the  will. 

Though  the  children  are  entitled  to  both  the  life  interest 
and  remainder  of  the  fund,  they  are  not  entitled  to  a  division 
of  the  fund  among  them.  The  trust  is  not  a  simple,  bat  a 
special  one,  and  hence  the  cestuia  gue  trust  have  not  the  right 
to  actual  possession  of  the  property,  and  to  call  upon  the  tnur 
tees  to  convey  the  legal  estate  at  their  direction.  (Lewin  on 
Trusts,  21;  Cooper  v.  Cooper,  9  Stew.  Eq.  121.)  That  the  tes- 
tator did  not  intend  that  the  fund  should  be  divided  until  the 
death  of  the  last  survivor  of  his  children,  is  obvious  from  the 
fact  that  he  provides  that  the  children  of  a  decedent  shall 
receive  interest  in  the  stead  of  the  parent. 

The  principal  of  the  widow's  fund  and  the  principal  of  the 
fund  for  Bessie  L.  Hoge  and  her  father,  pass  to  the  children 
under  the  residuary  clause.  The  executors  are  trustees  of  the 
$3,000  funds  for  the  grandchildren. 

Elizabeth  F.  Randolph,  though  not  bom  in  the  lifetime  of 
the  testator  (she  was  born  two  days  after  his  death),  is  entitled 
to  take  under  the  gift  of  $3,000  to  each  of  the  testator's  grand- 
children living  at  the  time  of  his  decease.  Under  such  a  pro- 
vision, a  child  en  ventre  at  the  testator's  death  is  included. 
Ha/wkon  TTiK*,  79. 

Under  the  provision  that  the  money  shall  be  paid  to  the 
grandchildren  as  they  shall  respectively  reach  their  twenty- 
second  year,  the  money  will  be  payable  to  them  after  and  so 
soon  as  they  shall  have  completed  their  twenty-first  year. 


The  following  note  is  reprinted  from  the  New  Jersey  Equity  Reports. 
Vol.  40,  by  the  permission  of  John  H.  Stbwabt,  Esq.,  the  Reporter: 

Note. — A  devise  to  children  lixiing  at  the  time  of  A.^$  deeetue  was  held 
to  include  a  posthumous  child  of  A.  Wliitelock  v.  Hedden,  1  B.  &P.  243; 
Hale  V.  Hale,  Finch,  60 ;  Northey  v.  Strange,  1  P.  Wms.  840  ;  Clarke  t. 
Blake,  2  Bro.  0.  0.  320,  2  Ves.  Jr.  678,  2  H.  Bl.  899;  Trower  v.  Butts,  1 
8.  &  8.  181 ;  Crook  v.  Hill,  L.  R  (8  Ch.  Div.)  778, 778;  Oroce  v.  Kitten- 
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berry,  14  Ga.  282;  Barker  ▼.  Pearce,  80  Pa.  St  178;  Laird's  Appeal,  86 
Pa.  8t.  389;  Bedon  ▼.  Bedon,  2  Bail.  281;  Pearson  ▼.  Carlton,  18  S.  C. 
56.  Contra,  Musgraye  t.  Parry,  2  Yem.  710 ;  Cooper  y.  Forbes,  2  Bro. 
C.  C.  68;  Bate  y.  Amherst,  T.  Raym.  88;  McKnigbt  y.  Read,  1  Whart. 
218;  Starling  y.  Price,  16  Ohio  St.  29;  Burke  y.  Wilder,  1  McGord's  Ch. 
651;  see  Sprackling  y.  Ranier,  1  Dick.  844;  Gkffdiner's  Estate,  L.  R.  (20 
£q.)  647;  In  re  Corlass,  L.  R.  (1  Oh.  Diy.)  460;  Armistead  y.  Dangerfield, 
8  Munf.  20;  and,  also,  Harper  y.  Archer,  4  Sm.  Sc  Marsh.  99,  48  Am. 
Dec.  472. 

So,  of  a  deyise  to  A.'s  children,  who  should  be  liying  at  A.'s  death,  and 
one  child  was  bom  before  A.'s  death,  and  one  afterwards.  Beale  y.  Beale, 
1  P.  Wms.  244;  see  Hyde  y.  Seymour,  1  Freem.  Ch.  42. 

So,  if  a  deyise  to  J.,  in  case  he  should  leaye  no  son  at  the  time  of  his 
(testator's)  death,  and  a  son  was  bom  after  testator's  death.  Burdet  y. 
Hopgood,  1  P.  Wms.  486 ;  Pearoe  v.  Carrington,  L.  R.  (8  Ch.  App.)  969. 

So,  of  a  bond  to  pay  £900  to  the  obligor's  daughter,  in  case  he  should 
have  no  son  liying  at  the  time  of  his  decease,  and  a  son  was  bom  after  his 
decease.  Gibson  y.  Gibson,  2  Freem.  Ch.  228,2  Eq.  Cas.  Abr.  769;  Millar 
y.  Turner,  1  Ves.  8r.  85 ;  see  Godfrey  y.  Davis,  6  Ves.  48. 

So,  on  a  bequest  to  each  and  eyeiy  of  testator's  children  bom,  or 
thereafter  to  be  bom,  and  who  shoald  be  liying  at  the  time  of  his  death, 
with  interest  to  be  computed  from  the  day  of  testator's  death,  the  inter- 
est was  allowed  a  posthamous  child  only  from  the  day  of  its  birth. 
Rawlins  v.  Rawlins,  2  Cox,  426;  see  In  re  Mowlem,  L.  R.  (18  Eq.)  9. 

So,  of  a  bequest  ^^  to  each  child  that  may  be  bom  to  either  of  the 
children  of  either  of  my  brothers,  lawfully  begotten."  Townsend  v. 
Early,  8  De  G.,  F.  &  J.  1. 

So,  of  a  devise  for  life  to  H.,  remainder  to  his  first  son  in  tail  male,  Ac, 
Rceye  y.  Long,  1  Salk.  228;  Crisfield  v.  Stow,  86  Md.  129;  Stedfast  y. 
Nicoll,  3  Johns.  Cas.  18;  Watkins  v.  Flora.  8  Ired.  874,  18  Ired.  844; 
Smith  y.  McConnell,  17  IlL  141;  see  McKnight  y.  Read,  1  Whart.  218; 
Gillespie  y.  Schuman,  62  Ga.  252;  Gulliver  v.  Wicket,  1  Wils.  105. 
So,  of  an  executory  deyise.  Luddington  y.  Kime,  1  Ld.  Raym.  207. 
A  gift  *'  to  each  of  the  three  children  of  my  niece  "  will  not  embrace  a 
fourth  and  posthumous  child.  Emery*s  Estate,  L.  R.  (8  Ch.  Div.)  800 ; 
but  see  Goodfellow  y.  Goodfellow,  18  Beav.  866 ;  Spencer  y.  Ward,  L.  R. 
(9  Eq.)  507;  Daniell  v.  Daniell,  8  De  G.  &  Sm.  887;  Early  y.  Middleton, 
16  Jut.  867. 

The  same  constraction  has  been  given  in  the  case  of  a  devise  to  grands 
children  living  at  a  designated  time.  Hall  y.  Hancock,  16  Pick.  266 ; 
Hone  y.  Van  Schaick,  2  Barb.  Ch.  488;  reversed,  8  N.  Y.  588;  see 
Loockerman  y.  McBhdr,  6  Gill,  177;  Swift  v.  Duffield,  6  Serg.  ^k  R.  88; 
Smart  y.  King,  Meigs,  149. 

But  a  devise  to  great-grandchildren  was  held  not  to  include  a  great- 
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grandchild  in  ventre  9a  mere  at  the  testator's  death.  Freemantle  t.  Free- 
mantle,  1  Cos,  248. 

A  gift  was  to  C.  for  life,  and  afterwards  to  his  children  then  liying. 
C.  was  unmarried,  but  had  illegitimate  children  living  when  the  will  was 
executed,  of  which  fact  it  was  assured  the  testator  was  cognizant.— F«U, 
that  such  children  were  excluded.    Warner  v.  Warner,  15  Jur.  141. 

A  trust  until  the  youngest  of  the  children  of  donor's  nephews  and 
nieces  who  should  be  bom  and  living  at  donor's  death,  &c,  was  held  not 
to  include  a  child  in  utero,  Blosson  ▼.  Blosson,  10  Jur.  (N.  S.)  1113;  2 
De  G.,  J.  &  8,  665;  reversing  10  Jur.  (N.  S.)  166. 

As  to  a  testamentary  provision  in  favor  of  a  child  in  ventre,  see  Earle 
V.Wilson,  17  Yes.  628;  Medworth  v.  Pope,  27  Beav.  71;  BlakiBtonv. 
Hazlewood,  16  Jur.  272;  10  0.  B.  644;  In  re  Lindsay,  6  Irish  Jur.  97. 


SWASBY  VS.  JaQUBS. 

[144  MaflsachuBetta,  186.] 


PeOUKIABY  legacies. — OONSTRUOTION  OF  A  0LAU8E  OF  THIS 

WILL. 

A  teatator  by  his  will  gave  pecuniary  lefi^ciea  to  certain  peraona,  and  provided 
that,  if  any  of  them  **  shall  die  before  Jmy  decease,  I  g^ve  the  anms,  which  I 
have  given  to  them  respectively,  respecUvely  to  those  persona  living  at  the 
time  of  my  decease,  who  ahall  then  he  next  of  kin  respectively  of  thoae  of 
them  whom  I  may  survive."  One  of  these  legatees  died  in  the  lifetime  of  the 
testator,  leaving  aa  his  nearest  relativea  a  brother  and  three  nephews,  sons  of 
a  deceased  brother,  all  of  whom  survived  the  testator.  Beid,  that  the  brother 
of  the  legatee  was  entitled  to  the  legacy,  to  the  exclusion  of  the  nephews. 

Petition  by  the  executor  for  construction.    The  facts  ap- 
pear in  the  opinion. 

S.  I,  BarileUy  for  Richard  T.  Jaques. 

D.  L.  Withingtonj  for  the  nephews  of  the  testatrix. 

Field,  J.    (Omitting  a  question  of  practice.)  Bj  the  tenth 
article  of  the  will,  the  testatrix  gave  pecuniary  legacies  to  certain 
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persons ;  and  provided  that,  if  any  of  them  "  shall  die  before  my 
decease,  I  give  the  sams,  which  I  have  given  to  them  respective- 
ly, respectively  to  those  persons  living  at  the  time  of  my  decease, 
who  shall  then  be  next  of  kin  i*espectively  of  those  of  them 
whom  I  may  sarviye."  Matilda  Jaqnes,  one  of  these  legatees, 
died  in  the  life-time  of  the  testatrix,  leaving  as  her  nearest  rela- 
tions a  brother,  Riciiard  T.  Jaqnes,  and  three  nephews,  sons  of  a 
deceased  brother,  all  of  whom  survived  the  testatrix  and  are  now 
living.  The  question  is  whether  the  words  "  next  of  kin  "  in 
the  will  mean  nearest  blood  relations,  or  include  all  those  rela- 
tions who  wonld  take  under  the  statute  of  distributions. 

In  England,  this  question  was  settled  by  Withy  v.  Mangles 
(10  01.  &  F.  216) ;  Barris  v.  J!^etoton  (25  W.  R.  228) ;  Balton 
V.  Foster  (L.  R.  8  Oh.  505).  The  case  of  Withy  v.  Mangles 
has  been  cited  by  this  court  in  Hougkten  v.  Kendall  (7  Allen, 
72)  and  Baraden  v.  Zarrdbee  (118  Mass.  480).  There  are 
comments  upon  the  case  in  Houghton  v.  Kendall^  but  the 
decision  in  Hougkten  v.  Kendall  is  in  accordance  with  late 
English  decisions  by  courts  inferior  to  the  House  of  Lords, 
and  these  decisions  must  be  held  not  to  be  in  confUct  with 
Withy  V.  Mangles. 

In  Boitghten  v.  KendaU^  a  testator  bequeathed  to  his 
daughter  Sally  the  income  of  two  thousand  dollars,  which 
was  to  remain  in  the  hands  of  his  executors ;  and  provided 
that,  at  her  decease,  the  sum  remaining  in  their  hands  should 
be  paid  "over  to  the  children  who  may  be  the  surviving  heirs 
of  said  Sally's  body,  to  be  divided  in  equal  shares  between 
them."  SaUy  survived  the  testator,  and  died  leaving  at  her 
death  one  son  and  four  grandchildren,  children  of  a  deceased 
son.  The  court  say :  *'  When  the  word  *  heirs '  is  used  in  a 
gift  of  personalty,  it  should  primarily  be  held  to  refer  to  those 
who  would  be  entitled  to  take  under  the  statute  of  distribu- 
tions, and  to  indicate  that  they  should  take  in  tlie  same  man- 
ner and  in  the  same  proportions  as  if  it  had  come  to  them  as 
intestate  estate  of  the  person  whose  ^heirs'  they  are  called." 
It  is  unnecessary  in  the  present  case  to  consider  under  what 
circumstances  the  word  '  heirs '  is  to  be  construed  to  mean  dis 
tributees  of  personalty.    (See  Fabe/ns  v.  Fdhens^  141  Mass. 
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896,  899 ;  Merrill  v.  Preston,  136  Mass.  451 ;  Mitk/ot  t.  Ear- 
risy  182  Mass.  528 ;  Sweet  v.  JDution,  109  Mass.  589.) 

Wingfidd  v.  Wingfidd  (9  Oh.  D.  658),  /n  r«  J»^^won'* 
Trw^  (9  Oh.  D.  607),  and  -ffioy  v.  BovUon  (25  Ch.  D.  212), 
are  decisions  to  the  same  effect  as  Haughtcn  v.  Kendall.   The 
distinction  taken  between  these  cases  and  Withy  t.  Mangles 
is  that  the  word  ^^  heirs  "  in  itself  imports  succession  to  prop- 
erty by  death ;  and  as  the  persons  who  are  the  hein  of  any 
one  deceased  are  designated  by  law — which  now  is  statutory 
law — ^the  heirs  must  be  either  those  persons  who  by  law  woold 
snccced  to  the  real  estate,  or  those  who  would  succeed  to  the 
personal  estate,  of  the  person  whose  heirs  they  are  called,  if 
that  person  had  died  intestate ;  and  it  is  said  that,  if  the  prop- 
erty is  personal,  the  inference  is  that  those  persons  are  meant 
who  would  succeed  to  personal  estate  if  the  owner  had  died 
intestate,  and  who    haye  been  sometimes  styled  the    stat- 
utory next  of  kin,  or  heirs  of  the  personally.    But  it  is  said 
that  the  words  ^^  next  of  kin  "  do  not  of  tliemselyes  import 
<«  succession  ab  intestato"  and,  taken  alone,  mean  nothing 
more  than  nearest  blood  relations;  and  that,  unless  there ifl 
something  more  in  the  will  indicating  that  the  testator  intend- 
ed statutory  next  of  kin,  or  that  the  property  should  be  dis- 
tributed as  intestate  property,  these  words  must  have  their 
customary  meaning.    Our  statute  of  dist^butions  includes, 
among  those  who  take,  the  husband  or  wife  of  the  deceased, 
and  permits  representation. 

The  words  "  next  of  kin "  are  not  used  in  the  chapter  of 
the  Public  Statutes  concerning  the  distribution  of  the  personal 
estate  of  intestates,  but  are  used  once  in  the  chapter  concerning 
the  descent  of  real  estate,  which,  with  certain  exceptions, 
regulates  the  distribution  of  personal  estate,  and  then  the 
words  are  ^^next  of  kin  in  equal  degree."  But  the  words 
'^  next  of  kin "  are  used  in  other  provisionB  of  the  statutes 
relating  to  the  administration  of  estates,  and  apparently  some- 
times include  all  persons  who  take  personal  property  as  dis- 
tributees of  an  intestate  estate,  and  sometimes  all  such  persons 
except  the  husband  or  wife.  (Pub.  Sts.  c.  125 ;  c.  180,  §  1 ; 
c.  135 ;  c.  136,  §§  20,  26-28 ;  c.  148,  §§  12, 18,  20,  28.)    The 
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context  and  the  subject-matter  mnst  in  each  case  determine 
the  meaning  of  the  words.  There  is  no  general  provision  that 
the  personal  estate  of  an  intestate  shall  be  distributed  among 
the  next  of  kin. 

It  is  certainly  difficult  to  distinguish  between  the  expres- 
sions "next  of  kin,"  "nearest  of  kin,"  "nearest  kindred," 
and  "  nearest  blood  relations,''  and  primarily  the  words  indi* 
cate  the  nearest  degree  of  consanguinity,  and  they  are  perhaps 
more  frequently  used  in  this  sense  than  in  any  other.  What 
little  recent  authority  there  is  beyond  that  of  the  English 
courts  supports  the  English  view ;  and,  on  the  whole,  we  are 
inclined  to  adopt  it.  {Redmond  v.  Burroughs^  68  N.  0.  242 ; 
DofoenpoH  v.  Has&d^  Busb.  Eq.  29;  Wright  v.  Methodist 
Episcopal  Chwchy  Hoff.  Ch.  202,  218.)  There  is  nothing  in 
this  will  which  controls  or  modifies  the  meaning  of  the  words 
"  next  of  kin." 

The  decree  must  be  reversed,  and  a  decree  entered  that  the 
legacy  of  $500  given  to  Matilda  Jaqaes  be  paid  to  Bicbard  T. 
Jaqnes. 

The  details  of  the  decree  may  be  settled  by  a  single  justice, 
before  whom  counsel  may  be  heard  upon  their  application  to 
be  allowed  counsel  fees  out  of  the  fund. 

So  ordered. 


WOETHINGTON    VS.  KlBMM. 

[144  Massachnsettfl,  167.] 

EVIDENOE  AS  TO  THE  KNOWLEDGE  OF  THE  TESTATOR. — CON- 
TENTS OP  THE  WILL. 

It  iB  not  necMsary  to  the  validity  of  a  will  that  it  should  be  read  by  or  to  the 
person  ezecating  it ;  it  is  eafficieot  if  the  court  is  satisfied,  by  competent  evi- 
dence, that  the  contents  of  the  will  were  known  to  and  approved  by  the  per- 
son executing  it,  at  the  time  it  was  executed  as  a  will. 

Appeal  from  a  decree  of  the  Probate  Court,  allowing  an 
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iDstrument  purporting  to  be  the  last  will  of  Ann  Slemm.  The 
facts  sufficiently  appear  in  the  opinion. 

J.  E.  Cotter  dk  C.  A.  Mackmtosh^  for  appellant. 

T.  E.  Orcver^  for  appellee. 

Field,  J.  This  will  was  duly  ezecutedi  and  the  testatrix 
was  of  sound  mind.  It  appears  that  she  had  previously  exe- 
cuted a  will,  and,  desiring  to  make  some  changes  in  it,  gave 
instructions  to  Mr.  Cobb  to  make  the  changes  and  ^^  bring  the 
new  will  to  her  to  be  executed."  Mr.  Cobb  "  drafted  the  will 
according  to  his  instructions,"  carried  it  to  her,  and  she  signed 
it  "as  her  will  in  the  presence  of  the  witnesses,**  who  all 
attested  it  in  her  presence.  "  Mr.  Cobb  then  offered  to  read  it 
to  her,  but  she  declined,  saying  that  he  could  do  so  at  some 
other  time,  and  requested  him  to  keep  it  in  his  custody,  and  it 
remained  in  his  custody  until "  her  "  death,  and  she  never 
read  it,  nor  was  it  ever  read  to  her."  The  cause  was  heard  by 
the  court  without  a  jury,  and  the  court  found  that  ^'  the  con- 
tents of  the  paper,  when  Mrs.  Klemm  signed  it,  were  what  she 
intended  they  should  be,  and  what  she  believed  them  to  be, 
and  she  believed  the  instrument  to  be  duly  executed  as  her 
will."  Mr.  Cobb  received  nothing  by  the  will.  It  is  plain 
that,  on  such  a  finding,  the  will  mast  be  allowed,  unless  the 
law  requires  that  a  will  be  read  by  or  to  the  person  executing 
it.  Such  is  not  the  law  ;  it  is  sufficient  if  the  court  is  satisfied, 
by  competent  evidence,  that  the  contents  of  the  will  were 
known  to  and  approved  by  the  person  executing  it  at  the  time 
it  was  executed  as  a  will.  {J)ay  v.  J9ay,  2  Green  Ch.  549 ; 
Pettes  V.  Brigham,  10  N.  H.  514 ;  Parker  v.  FdgaU,  8  P.  D. 
171 ;  M(n^ea  v.  MorreU,  7  P.  D.  68;  BaatUow  v.  Stobie,  L 
R.  1  P.  &  D.  64 ;  Cleare  v.  Clea/re,  L.  R.  1  P.  &  D.  655; 
Moore  v.  Paine^  2  Lee,  595.). 

The  decree  of  the  Probate  Court  allowing  the  will  must  be 
affirmed. 


Whether  the  will  must  he  read  to  the  testator. —In  ordinary  cases 
where  a  testator  is  in  health,  and  his  sanity  has  not  been  saooeBafoIly 
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questioned,  it  is  not  necessary  to  show  that  the  will  was  read  over  to  him 
or  that  he  knew  the  contents  of  it.  The  legal  presumption  in  such  cases 
is  always  in  favor  of  the  will,  and  he  who  seeks  to  impeach  it  must  show 
conclusively  that  the  testator  was  imposed  on,  or  that  there  was  some 
mistake  whereby  he  was  deceived.  Day  v.  Day,  8  N.  J.  Eq.  5^,  561; 
Pettes  V.  Brigham,  10  N.  H.  514.  Cf.  Comb's  Appeal,  105  Penn.  St.  155, 
160;  Mealey'B  Estate,  11  Phila.  161, 162. 

But  if  the  evidence  shows  that  the  testator  did  not  read  the  will  him- 
self, as  where  it  was  not  in  his  possession  and  he  had  no  opportunity,  or 
where  he  was  so  weak  and  low  as  to  be  unable  to  do  so,  or  was  blind,  or 
illiterate,  and  where  for  any  reason  his  abUity  to  read  was  doubtful,  the 
burden  of  proof  is  then  thrown  on  the  proponent,  to  show  that  the  tes- 
tator was  acquainted  with  the  contents  of  the  instrument  and  approved  it. 
Day  V.  Day,  8  N.  J.  Eq.  549,  552;  Billinghurst  v.  Vickers,  1  Phil.  Ecc. 
187;  1  Swinburne  on  Wills,  96;  4  Bums' Ecc.  Law,  56.  Of.  Blume  ▼. 
Hartman  (Penn.  St,  1887),  8  Atl.  Rep.  219. 

The  proponent,  however,  need  not  show  an  actual  reading  of  the  will 
to  the  testator,  provided  he  satisfy  the  court  by  competent  evidence  that 
the  contents  of  the  will,  at  the  time  of  signing  it,  was  what  the  testator 
intended  it  to  be.  Day  v.  Day,  8  N.  J.  Eq.  549;  Pettes  v.  Brigham,  10 
N.  H.  514;  Parker  v.  Pelgate,  L.  R.  8  Prob.  Div.  171;  Morrell  v.  Mor- 
rell,  L.  R.  7  Prob.  Div.  68;  Moore  v.  Paine,  2  Lee,  595.  Of.  Hastilow  v. 
Stobie,  L.  R.  1  P.  &  D.  64;  Gleare  v.  Cleare,  L.  R.  1  P.  &  D.  655. 

Thus,  if  the  fact  can  be  established  either  by  direct  or  circumstantial 
evidence  so  conclusive  as  to  admit  of  no  reasonable  doubt,  that  the  last 
will  was  truly  copied  from  a  previous  will,  and  that  the  contents  thereof 
was  known  to  the  testator,  there  will  be  no  difficulty  in  admitting  it  to 
probate.    Day  v.  Day,  8  N.  J.  Eq.  549, 554. 

So  also  if  it  can  be  shown  that  the  will  was  substantially  in  accord- 
ance with  the  instructions  of  the  testator,  it  may  be  considered  sufficient 
evidence  that  he  was  acquainted  with  its  contents.  Day  v.  Day,  8  N.  J. 
Eq.  549,  555. 

Likewise  where  a  testatrix  has  given  instructions  for  her  will,  and  it  is 
prepared  in  accordance  with  them,  although  at  the  time  of  execution  she 
is  unable  to  remember  what  those  instructions  were  and  is  incapable  of 
understanding  what  has  been  written,  yet,  relying  upon  her  solicitor's 
having  embodied  her  wishes  in  proper  words,  she  accepts  the  paper  put 
before  her  as  her  will  and  directs  it  to  be  signed,  probate  will  be  allowed. 
Parker  ▼.  Pelgate,  8  Prob.  Div.  171. 

Vol.  v.— 27 
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Matter  of  the  Estate  of  Ootziak. 

[34  Minneaota,  169.] 

Provision  for  a  widow. — ^Elbciton. — Oonbtbttction  of  thx 

Where  a  testator  by  hie  will  provided,  fint^  for  the  paymexit  of  debts,  sad,  mc 
ofidZy,  gave  the  homestead  premises,  and  the  ftimitiire,  and  all  other  personal 
property  oonneoted  therewith,  to  his  wife,  and  directed  that,  after  satisfpng 
these  proTisions  of  the  will,  all  the  residue  of  his  property,  real  and  personal, 
shoiild  be  distributed  as  follows,  yis. :  Firtt,  one  equal  undirided  one-thiid 
part  to  his  wife,  which  he  ordered  to  be  giyen  her  dear  of  all  ineombranosB ; 
and,  smoimI,  the  remaining  two4hird8  to  be  divided  among  other  relativei: 
Hdi,  that  such  residue  of  the  realty  as  well  as  of  the  personal^,  is  by  the 
will  required  to  be  first  applied  to  the  satisfaction  of  debts  before  any  ^  the 
personalty  named  in  the  seoond  bequest  can  be  so  applied,  in  order  to  seenre 
to  the  widow  the  benefit  of  such  bequest  as  intended  by  the  testator ;  and  thai 
the  dalm  by  the  widow  of  her  distributive  share  of  the  reaidue  of  the  nal 
estate,  whidi  would  l>e  subject  to  its  Just  proportion  of  the  debts,  is  inconsist- 
ent with  the  scheme  of  the  will,  and  that  it  is  manifest  firom  the  will  that  tha 
testator  contemplated  the  disposition  thereby  of  the  entire  estate  as  enjoyed 
by  him,  and  therefore  the  widow  was  required  to  elect  between  such  distiib- 
utive  share  and  the  provisions  made  for  her  in  the  will. 

The  will  of  Adam  Gotzian,  late  of  the  county  of  Bamfiey, 
deceased,  was  duly  proved  and  his  estate  administered  in  the 
Probate  Court  of  that  ooanty,  and  application  was  made  for  a 
final  decree  of  assignment  and  distribution.  At  the  hearing  of 
tiie  application  the  testator's  widow  claimed  to  be  entitled  to 
the  provision  made  for  her  by  the  will,  and  also  to  her  statu- 
tory share  (one-third)  of  the  testator's  real  estate.  The  Pro- 
bate Court  held  that  she  could  take  no  more  than  the  will  gave 
her,  and  entered  a  decree  accordingly.  The  widow  appealed 
to  the  District  Court,  where  the  appeal  was  heard  by  Wilkin 
and  Simons,  JJ.,  and  the  decree  of  the  Probate  Court  was  re- 
versed, and  the  cause  remanded  to  the  Probate  Court  with  di- 
rections to  enter  a  decree  assigning  to  the  widow  an  undivided 
one-third  of  the  realty  under  the  statute,  and  also  the  property 
devised  and  bequeathed  to  her  by  the  will.    From  this  judg- 
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ment  the  beire  and  the  other  deyieees  appeal.  The  material 
claoBes  of  the  will  are  as  follows  : 

^^First.  I  order  and  direct  all  my  lawful  debts  to  be  fully 
paid  and  discharged. 

^^  Second.  After  the  payment  of  my  debts  as  aforesaid,  I 
give,  devise,  and  bequeath  unto  my  beloved  wife,  Josephine 
Gotzian,  our  homestead  and  the  grounds  or  lot  of  land  on 
which  the  same  is  situated,  in  Lyman  Dayton's  addition  to 
St  Paul,  Bamsey  county,  Minnesota,  including  all  furniture, 
goods,  chattels  and  personal  property  contained  in  and  about 
oar  said  homestead,  induding  also  horses  and  harnesses  and 
carriages,  sleighs,  and  everything  in  and  about  the  stable  and 
premises  belonging  to  me.  To  have  and  to  hold  all  of  said 
real  and  personal  estate  and  property  unto  the  said  Josephine 
Ootaan,  her  heirs  and  assigns,  forever. 

^*  Third.  After  paying  off  and  providing  for  the  bequests 
hereinbefore  ^ first'  and  ^second'  mentioned,  I  give,  bequeath, 
devise  and  dispose  of  the  balance  of  estate  and  property,  of 
what  name  and  nature  soever,  in  the  following  manner : 

^  I  give,  devise  and  bequeath  an  undivided  one-third  of  all 
the  balance,  rest,  residue  and  remainder  of  all  my  estate  and 
property  unto  my  said  wife  Josephine  Gk)tzian,  which  third  I 
hereby  order  to  be  given  to  her  free  and  clear  of  all  claims. 
Hens  or  incumbrances  whatsoever ;  to  have  and  to  hold  said 
one-third,  free  and  clear  of  all  claims,  liens  or  incumbrances, 
to  the  said  Josephine  GK)tzian,  her  heirs  and  assigns  forever." 

The  testator  then  proceeds  to  dispose  of  ''  the  remaining 
two-thirds  of  my  estate  and  property ''  to  his  two  nieces,  his 
sister  and  his  two  brothers. 

Oreefdeaf  Clark  and  Hwtoey  Officer^  for  appellants. 

C.  D.  G^Brim  and  H.  C.  JSllerj  for  respondent. 

Yakderbuboh,  J.  By  the  statute  in  relation  to  the  descent 
of  real  property,  one  equal  undivided  third  of  the  lands  (ex- 
dusive  of  the  homestead)  of  which  the  testator,  Adam  Gotzian, 
was  at  any  time  daring  oovertare  seized,  and  to  the  disposition 
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of  which  his  surviving  wife  had  duly  assented,  but  subject  to 
its  just  proportion  wiUi  the  other  real  estate  to  the  payment 
of  SQch  debts  of  the  deceased  as  were  not  paid  by  his  personal 
estate,  descended  to  and  became  vested  in  the  respondent,  his 
widow,  upon  his  decease,  subject  to  be  defeated  by  her  election 
to  accept  the  provisions  of  his  will  in  her  favor  if  intended  to 
be  in  lieu  thereof. 

As  there  is  no  dispute  in  respect  to  the  personal  property 
or  the  homestead,  the  controversy  here  relates  wholly  to  the 
disposition  of  the  residue  of  the  real  estate.  The  testator  firtA 
provides  for  the  payment  of  his  debts ;  seoondj  he  devises  to 
his  wife  ^^  our  homestead,"  meaning  the  dwelling-house  occu- 
pied by  him  and  his  wife,  together  with  "  the  grounds  or  lot 
on  which  the  same  is  situated,"  intending  an  absolute  estate  in 
fee,  and  also  bequeath  to  her  all  furniture,  goods,  and  personal 
property  connected  therewith,  including  horses,  carriages,  etc., 
'^  and  everything  in  and  about  the  premises  belonging  to  me ; " 
third,  after  satisfying  these  provisions  of  the  will,  he  also  gives 
her  ^'  an  undivided  one-third  of  all  the  rest,  residue,  and  re- 
mainder of  all  my  estate  and  property,"  which  third  is  ordered 
to  be  given  her  ^^  free  and  clear  of  all  claims,  liens,  or  incum- 
brances whatsoever."  The  remaining  ^^  two-thirds  of  my  estate 
and  property  "  is  divided  into  three  equal  parts,  and  is  so  dis- 
posed of  to  other  relations. 

The  widow  claims  under  the  will,  and,  in  addition  thereto, 
one-third  of  the  realty  under  the  statute.  The  appellants  in- 
sist that  these  claims  are  inconsistent,  and  that  a  proper  case 
for  an  election  is  presented.  Their  contention  is  that  it  clearly 
appears  by  the  will  that  the  testator  intended  to  include  in  it 
what  would  descend  to  her,  which  we  may  for  convenience  de- 
nominate her  "dower,"  and  has  made  other  and  more  liberal 
provisions  for  her  in  lieu  thereof,  so  that  if  she  takes  what  is 
given  her  by  the  will,  she  must  necessarily  relinquish  dower  in 
the  lands  in  question. 

Until  the  act  of  1875,  abolishing  dower  and  providing  es- 
tates of  inheritance  in  lieu  thereof  (Laws  1875,  c.  40),  the 
statute  required  a  surviving  wife  to  elect  between  a  devise  of 
lands,  or  other  provisions  made  for  her  by  the  will  of  her  hus- 
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band,  and  her  dower  in  his  lands,  and  she  was  not  entitled 
to  both  unless  it  plainly  appeared  by  the  will  to  have  been  so 
intended.  (Rev.  St.  1851,  c.  49,  §  18  ;  Gen.  St.  1866,  e.  48, 
§  18.)  It  is  not  questioned  that  the  common  law  is  exactly  the 
reverse ;  that  is,  the  widow  is  entitled  to  both,  unless  it  plainly 
appears  from  the  will  not  to  have  been  so  intended.  She  can- 
not be  put  to  an  election  between  her  paramount  right  of 
dower  and  a  devise  or  bequest  of  something  else,  unless  the 
intention  to  exclude  the  former  is  disclosed  either  by  express 
words,  or  her  right  of  dower  be  inconsistent  with  or  repugnant 
to  the  provisions  of  the  will,  so  as  to  disturb  or  disappoint 
them.  (4  Kent,  *58 ;  2  Story's  Eq.  §  1088 ;  Reynolds  v. 
Torm,  1  Kuss.  129.)  The  repeal  of  Chapter  48,  Gen.  St.  1866, 
by  Laws  1875,  c.  40,  carried  with  it  the  statute  rule,  and  left 
the  common  law  rule  in  force.  As  respects  cases  arising  since 
the  act  of  1875,  the  rule  must  be  applied  substantially  as  if 
the  repealed  provision  had  never  existed.  Seing  remitted  to 
the  common  law  rule,  the  court  is  not  warranted  in  departing 
from  it. 

The  question  in  each  case  is  whether  it  can  be  gathered 
from  the  will  that  it  was  the  testator's  intention  that  the 
provisions  therein  made  for  her  should  be  in  satisfaction  of 
her  dower,  or  a  bounty  in  addition  thereto.  It  is  a  question 
of  intent,  and  such  intent  must  be  shown  by  the  will,  and 
may  be  manifested  by  the  clauses  of  donation,  or  may  appear 
from  the  entire  frame  of  the  will.  And  unless  the  contrary 
appear  from  the  will,  the  presumption  is  that  a  legacy  is  in- 
tended as  a  bounty,  and  not  as  a  purchase  or  satisfaction  of  the 
dower  interest  of  the  wife.  These  general  principles  are  not 
disputed. 

So,  also,  where  the  terms  of  the  donation  are  general,  and 
the  testator  has  not  the  absolute  and  exclusive  ownership,  but 
his  interest  is  qualified,  partial,  or  undivided  in  the  property, 
and  he  uses  general  words  of  disposition,  as  ^'  all  my  estate," 
^^  all  my  lands,"  etc.,  prima  facie  the  rule  is  that  he  must  be 
taken  to  intend  to  dispose  only  of  what  he  had  the  power  to 
dispose  of ;  and  in  order  to  raise  a  case  of  election  it  must  be 
apparent  that  he  intended  to  dispose  of  what  he  had  not  the 
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power  or  right  to  dispofie  of.  In  such  cases  the  testator's  in- 
terest in  the  property  is  deemed  presumptively  sufficient  to 
satisfy  the  terms  of  the  devise;  otherwise,  however,  where 
particnlar  property  is  specifically  devised.  {MiUer  v.  Tkwr- 
good,  33  Beav.  496  ;  Thomson  v.  Bowrrnm^  29  Cal.  83Y,  849 ; 
PraUT.  Dtmglasy  88  N.  J.  Eq.  616,  637;  2  Story's  Eq.  §  1087; 
1  Pom.  Eq.  Jur.  §  489  ;  1  Lead.  Gas.  Eq.  *346.)  It  must  be 
added,  however,  as  will  be  readily  suggested,  that  notwith- 
standing the  general  words  in  a  devise,  it  may  otherwise  appear 
from  the  provisions  of  the  will  and  scheme  of  testamentary 
disposition  that  the  testator  intended  to  dispose  of  the  entire 
estate  or  property,  indnding  interests  not  his  own,  so  as  to  put 
the  widow  or  heir  to  an  election.  {Bbneytcood  v.  Forster^  80 
Beav.  14 ;  1  Lead.  Cas.  Eq.  *348.) 

It  is  manifest  that  the  general  rule  referred  to  may  be  ex- 
tended too  far,  and  some  of  the  English  cases,  which  have  been 
followed  in  several  of  the  States,  have  adopted  a  oonstmction 
so  technical  and  restricted  as  to  defeat  the  obvious  purpose  of 
the  testator.  The  presumption  that,  by  the  use  of  general 
words  of  donation,  he  intends  strictly  to  dispose  only  of  what 
is  capable  of  being  disposed  of,  may  be  rebutted  by  the  char- 
acter and  terms  of  the  will,  and  it  is  therefore  a  fair  question 
of  construction  in  what  sense  the  words  "  estate"  or  "  lands  " 
or  "  property  '*  are  used  by  the  testator,  whether  it  is  limited 
to  the  partial  or  undivided  interest  which,  in  contemplation  of 
law,  will  be  subject  to  be  disposed  of  under  the  will  after  his 
decease,  or  is  intended  to  include  the  entire  property  owned, 
possessed,  and  enjoyed  by  him  in  his  lifetime.  {McOregar  v. 
MoOregoT^  20  Grant,  XT.  C.  460.)  Upon  a  carefal  considera- 
tion of  this  case,  we  think  the  indications  are  sufficiently  mani- 
fest from  the  will  that  the  testator  had  in  mind  the  disposition 
of  the  entire  estate  as  possessed  by  him  at  his  death,  and  that 
he  did  not  mean  that  the  ample  and  carefully  secured  provis- 
ions given  his  wife  by  the  will,  and  exceeding  the  value  of  her 
dower,  should  be  in  addition  thereto.  {Lord^^.  Lord^  23  Oonn. 
827 ;  Hiohey  v.  Hickey^  26  Oonn.  261.) 

The  existing  statutes  in  this  State  make  very  liberal  allow- 
ances to  the  wife  out  of  the  estate  of  her  husband.    In  addition 
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to  the  Bhare  in  the  realty  which  is  not  subject  to  testamentary 
disposition  by  him,  she  is  ako  entitled  to  certain  chattels  and 
special  allowances  out  of  the  personalty,  and  to  one-third  of 
the  residae  of  his  personal  estate  in  cases  of  intestacy. 

Where  a  testator,  as  is  not  unfreqnently  done,  bequeaths  to 
his  wife  sach  portion  of  his  estate  as  she  would  be  entitled  to 
under  the  statutes  of  distribution  or  descent,  she  takes,  as  leg- 
atee or  devisee  under  the  will,  such  share  of  his  property  as  she 
would  receive  if  he  had  died  intestate,  and  she  is  not  entitled 
to  dower  in  addition  thereto,  but  is  put  to  an  election.  (  TFor- 
ren  v.  Morris^  4  Del.  Ch.  289,  800,  801 ;  KeUy  v.  BeynolcUy 
39  Mich.  464;  Adcmsan  v.  Ayrea^  6  N.  J.  Eq.  849.) 

The  testator  has  not,  in  this  instance,  formally  or  by  express 
words  declared  that  the  respondent  is  to  receive  the  same  share 
of  his  estate  which  the  law  has  allowed  in  cases  of  intestacy  ; 
but  it  is  evident  that  he  has  adopted  such  statutory  provisions 
as  the  basis  of  the  distribution  of  his  property  in  respect  to  the 
share  of  his  property  which  he  intended  she  should  receive 
These  provisions  were  amplified  by  giving  her  the  homestead 
premises  absolutely,  and,  in  place  of  the  statutory  allowance  to 
the  widow  of  furniture  and  other  chattels  (Gen.  St  1878,  c.  51, 
§  1),  he  gives  her  all  the  furniture,  etc.,  and  everything  about 
the  premises  belonging  to  him ;  and  '^  one-third  "  of  the  resi- 
due of  his  estate  clear  of  incumbrances,  including  both  real 
and  personal  property.  And  in  granting  her  the  homestead 
dwelling,  and  all  the  real  and  personal  property  connected 
therewith,  we  think  he  intended  that  it  should  continue  to 
be  possessed  and  enjoyed  by  her  as  it  was  possessed  and  en- 
joyed by  him ;  the  whole  estate  being  treated  as  an  entirety 
by  him,  and  not  merely  as  including  that  portion  thereof 
which  he  had  the  power  to  dispose  of.  And  we  think  the 
same  purpose  runs  through  the  entire  will,  so  that,  as  before 
remarked,  the  indications  are  sufficiently  manifest  from  the 
will  that  the  testator  had  in  mind  the  disposition  of  the  en- 
tire corpus  of  the  estate  of  which  he  should  be  possessed  at 
his  death. 

In  respect  to  her  third  of  the  residue,  he  gives  her  "  an  un- 
divided one-third  of  aU  the  balance,  rest,  residue  and  remainder 
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ofaU  my  estate  and  property!^  This  includes  both  real  and 
personal  property,  which  are  blended  together  in  the  will,  and 
the  whole,  if  necessary,  subjected  to  the  payment  of  debts.  It 
will  be  observed,  also,  from  the  terms  of  the  will,  that 
the  residue  referred  to  is  what  remains  after  the  debts  are  paid 
and  the  second  bequest  satisfied ;  that  is  to  say,  the  real  as  well 
as  the  personal  property,  other  than  mentioned  in  the  second 
bequest,  must  be  first  applied  in  satisfaction  of  the  debts  in 
order  to  secure  to  the  widow  the  full  benefit  of  the  second 
bequest  in  accordance  with  the  purpose  of  the  testator.  But 
if  she  is  to  take  as  heir,  her  third  of  the  residue  of  the 
realty  must,  unlike  the  former  estate  in  dower,  bear  its  jost 
proportion  of  such  debts  as  are  not  paid  from  the  personal 
estate,  and  here  there  is  or  may  be  a  large  proportion  of  the 
personal  property  included  in  the  second  bequest  subject  to 
the  payment  of  debts  in  the  order  of  distribution  provided  by 
law  b^ore  the  realty  is  liable  therefor.  The  fee  of  the  home- 
stead is  also  liable  to  its  just  proportion  thereof.  But  it  is 
dear  that,  in  ease  of  a  deficiency  of  assets,  a  different  and  en- 
tirely inconsistent  plan  and  order  of  distribution  is  contem- 
plated by  the  will.  The  deficiency  is  not  to  be  ascertained 
by  first  applying  the  personalty,  but  personalty  is  preferred  to 
realty,  and  the  realty,  with  which  the  widow's  third  is  to  share 
its  ratable  proportion  of  the  debts  (if  it  contributes  at  all), 
must  be  first  applied,  and  with  no  rule,  or  a  different  one  from 
that  provided  by  the  statute  for  ascertaining  the  proper  pro- 
portion of  its  liability.  The  same  line  of  argument  is  appli- 
cable measurably  to  the  provision  of  the  will  in  the  third 
bequest,  requiring  that  the  widow's  third  of  the  estate,  real 
and  personal,  should  be  given  her  free  and  clear  of  incum- 
brances; but  it  is  unnecessary  to  pursue  it  further.  She 
could  not  be  entitled  to  the  full  enjoyment  of  her  rights  as 
heir  without  disturbing  the  provisions  of  the  will,  some  of 
which  are  clearly  inconsistent  with  such  rights.  She  cannot, 
therefore,  take  both,  (/n  ^  MaUer^  <&€.,  of  Zahrtj  94  K. 
T.  606  ;  Dodge  v.  Dodge,  81  Sarb.  418 ;  Savage  y.  Bumham, 
17  N.  Y.  561,  577 ;  SuUivan  v.  JUara,  43  Barb.  528.) 

It  is  well  settled  that  a  legacy  given  in  lieu  of  dower  does 
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not  abate  with  other  legacies  in  case  the  fund  is  insufficient  to 
pay  all.  The  widow  takes  the  estate  which  she  elects  to  re- 
ceive in  lien  of  dower  as  purchaser,  for  which  she  pays  a  con- 
sideration by  surrendering  her  claim.  (Zord  v.  Zord,  23 
Conn.  327,  388;  Williamson  v.  WiUiamsony  6  Paige,  298, 
306 ;  Warrm  v.  MorriSy  4  Del.  Oh.  289,  302,  and  cases  cited.) 
It  is  a  circumstance  of  much  significance,  therefore,  in  this 
case,  that  the  testator  has  been  at  special  pains  to  provide 
that  the  provision  for  his  wife  shall  be  clear  of  all  incum- 
brances. The  fact  is  also  worthy  of  attention  that  the  residue 
of  the  real  and  personal  estate  is  united  under  the  designation 
of  ^^  estate  and  property,"  and  is  disposed  of  together,  and 
one-third  of  the  whole  given  to  her ;  and  it  is  argued  with 
much  force  that  the  principle  of  the  will  is  equality  in  respect 
to  the  proportionate  division  of  the  property,  real  and  personal, 
intended  to  be  given  her,  and  that  it  could  not  have  been  in- 
tended by  the  testator  that  the  widow  should  have  a  dispro- 
portionate part  of  the  realty  left  by  him,  partly  incumbered, 
and  partly  expressly  ordered  to  be  given  her  free  from  in- 
cumbrances. {Reynolds  v.  Toriuy  1  Russ.  129.)  These  are 
indications  drawn  from  the  will,  which,  though  not  con- 
clusive in  themselves,  are  additional  evidence  tending  to 
strengthen  the  conclusion  drawn  from  other  clauses  of  the 
will,  and  its  general  import,  that  the  testator  intended  to  in- 
clude and  dispose  of  the  whole  estate  possessed  by  him  at  his 
death,  and  that  the  provisions  therein  made  for  the  widow 
were  to  be  in  lieu  of  her  distributive  share  as  heir.  {Dodge  v. 
Dodg€j  svpra.) 

The  judgment  of  the  District  Court  is  reversed,  and  that 
of  the  Probate  Court  is  ordered  to  be  affirmed. 
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Van  Gibson  vs.  Banta. 

[40  New  Jersey  Equity,  14.] 

The  validity  of  the  will  of  a  non-besident. 

The  compUdnant  claimed  that,  as  a  residaary  legatee,  he  was  entitled  to  a  part 
of  a  fiind  in  defendants'  hands,  under  what  the  complainant  insisted  was  a  Trnd 
beqaest.  Held,  that,  as  the  testator  was  at  the  time  of  his  death  a  non-resdeat 
(he  lired  in  New  York,  where  the  will  was  prored),  and  his  will  had  never 
been  proved  in  this  State,  nor  recorded  here,  as  authorized  by  the  statute,  the 
complainant  was  not  entitled  to  relief,  although  the  bill  states  that  the  fimd  is 
under  the  control  of  the  defendants,  who  reside  in  this  State  and  are  the  ezeo- 
utors  of  the  snrriTing  executor  of  the  will  by  wluch  the  bequest  was  made. 

Bill  for  relief.  On  final  hearing  on  bill,  answer  and  re- 
plication. 

0.  IT.  Voorhisy  for  complainant. 

A.  Zabrishie^  for  defendants. 

The  Ohanoellos.  The  bill  is  filed  by  the  executor  of 
Margaret  Yan  Gieson,  deceased,  against  the  execntore  of 
Abraham  Westervelt,  deceased,  for  a  decree  declaring  inyalid 
a  beqaest  of  $500  in  the  will  of  Garret  H.  Yan  Wagoner, 
deceased,  and  ordering  that  one-third  of  the  amount,  with  its 
accumulations,  be  paid  to  him.  By  the  bequest,  the  testator 
intended  to  create  a  permanent  fund,  the  interest  whereof  was 
to  be  expended  in  inclosing,  keeping  in  repair,  and  improving 
a  designated  public  burying-ground  in  Bergen  county.  The 
complainant  insists  that  the  bequest  is  not  a  VBlid  charity,  and 
that  therefore  those  who,  under  the  will,  are  entitled  to  the 
residue  of  that  part  of  the  estate  from  which  the  bequest  was 
taken,  are  entitled  to  the  fund  and  its  accumulations.  By  the 
will,  the  testator,  after  directing  sale  of  his  real  estate,  and 
making  disposition  of  one-half  of  the  proceeds  thereof,  gave, 
out  of  the  other  half  of  the  proceeds,  certain  legacies,  and 
made  the  bequest  before  mentioned,  and  then  gave  all  the  rest 
and  residue  of  that  half  to  three  persons,  of  whom  tlie  com- 
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plain  an  t'B  testatrix  was  one.  The  testator  resided  in  the  city 
of  New  York  at  the  time  of  his  death.  His  will  was  made 
and  proved  there.  Only  one  of  his  executors,  Abraham  Wes- 
tervelt,  proved  it.  He  and  the  other  persons  named  as  execu- 
tors in  it  are  dead.  Mr.  Westervelt  died  in  this  State,  where 
he  resided,  and  his  will  was  proved  here  by  the  defendants  and 
the  late  Abraham  O.  Zabriskie,  his  executors.  The  surviving 
executors  have  control  of  the  fund  in  question.  It  is  enough 
to  say,  to  dispose  of  this  case,  that  the  complainant  has  estab- 
lished no  title  to  relief.  The  will  under  which  he  claims  has 
never  been  admitted  to  probate  in  this  State,  nor  filed  and 
recorded  here  under  the  provisions  of  the  Orphans  Ooart  Act 
in  reference  to  the  filing  and  recording  of  foreign  wills.  (Bev. 
p.  757.)  It  cannot  be  received  as  evidence  of  any  right  of  the 
complainant  to  the  fund,  or  any  part  thereof,  if  the  bequests 
which  he  seeks  to  attack  were  declared  invalid.  {Tyler  v.  BeJl^ 
2  My.  &  Or.  89 ;  Bmd  v.  Oraham^  1  Hare,  482 ;  Ryve%  v. 
Duke  of  Wellingtonj  9  Beav.  579;  Arms^ong  v.  Zear,  12 
Wheat.  169 ;  Brcnm  v.  Brown^  4  Edw.'Oh.  843 ;  CampbeU  v. 
Sheldon^  18  Pick.  8.)  The  validity  of  the  bequest  must  be 
decided  by  the  law  of  the  State  where  the  will  was  made  and 
the  testator  was  domiciled.  {Story  Canfl.  Lawa^  §  479,  c.)  The 
fact  that  according  to  the  bill  a  part  of  the  estate  is  under  the 
control  of  the  surviving  executors  of  the  executor  of  the  will, 
and  that  they  reside  in  this  State,  does  not,  of  itself,  give  jur- 
isdiction. It  is  claimed  by  the  complainant  that  the  fund  in 
question  is  part  of  the  residue  of  the  proceeds  of  the  one-half 
of  the  testator's  real  estate,  from  which  it  was  taken,  and  that 
he  is,  therefore,  under  the  will,  entitled  to  one-third  of  the 
fand.  He  claims  directly  under  the  will,  and  that,  in  the 
administration  of  the  assets  under  it,  he  is  entitled  to  the 
money  which  he  seeks  to  obtain  by  this  suit.  The  bill  will  be 
dismissed,  with  costs. 


The  following  note  is  reprinted  from  the  New  Jersey  Equity  Reports, 
YoL  40,  by  the  permission  of  John  H.  Stbwabt,  Bsq.,  the  reporter: 

In  McNamara  v.  Dwyer,  7  Paige,  289,  jurisdiction  was  sustained  oyer 
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a  resident  of  Louisiana,  who  was  temporarily  in  New  York  on  his  way  to 
Ireland,  as  the  administrator  of  an  intestate  who  died  in  Ireland,  on  the 
application  of  the  next  of  kin»  residing  in  New  York,  the  bill  alleging 
that  the  defendant  had  been  appointed  administrator  in  Ireland,  had  col- 
lected the  assets  of  the  estate,  brought  them  to  this  country,  and  squan- 
dered them  here.  See  Allsup  t.  Allsup,  10  Yerg.  282;  Dillard  y.  Harris^ 
2  Tenn.  Ch.  196;  but  see  Melius  t.  Thompson,  1  Cliff.  125;  Dawes  t. 
Boylston,  9  Mass.  887;  Brownlee  y.  Lockwood,  5  C.  £.  Qr.  289;  Spaito 
V.  White,  7  Humph.  86;  Brown  v.  Brown,  1  Barb.  Ch.  189;  Alger  v.  Al- 
ger, 81  Hun,  471. 

In  Caldwell  t.  Maxwell,  2  Tenn.  102,  an  executrix  of  a  testator,  who 
was  domiciled  and  died  in  Virginia,  removed  to  Tennessee  with  the  effects 
of  the  estate,  and  was  held  liable  to  be  called  to  account  in  the  latter 
State  by  the  legatees,  residents  also  of  Teimessee. 

In  Qravely  v.  Gravely,  20  S.  0.  98,  an  executrix,  resident  in  England, 
of  a  testator  who  had  died  there,  proved  the  will  both  in  England  and 
in  South  Carolina.  Whether  a  eaiui  giu  tnut  could  maintain  a  suit 
against  him  in  South  Carolina,  for  misconduct  in  regard  to  the  investment 
of  the  trust  fund  in  England,  was  held  to  depend  on  whether  (supposing 
the  testator  to  have  been  domicUed  in  England)  there  were  assets  in  South 
Carolina  when  the  suit  was  brought. 

In  Campbell  v.  Tousey,  7  Cow.  64,  a  non-resident  executor  was  held 
liable,  at  law,  in  New  York,  as  an  executor  de  mm  tort^  for  assets  collected 
in  New  York.  See  Yermilya  v.  Beatty,  6  Barb.  429;  Metcalf  v.  Clark,  41 
Barb.  45;  Marcy  v.  Marcy,  82  Conn.  808. 

In  Tunstall  v.  Pollard,  11  Leigh,  1,  an  executor  who  had  taken  pro- 
bate of  his  testator's  will  and  letters  testamentary  in  England,  and  col- 
lected the  assets  and  brought  them  into  Virginia,  but  never  qualified  as 
executor  in  Virginia,  was  held  liable  to  be  sued  by  the  legatees,  in  Uie 
Court  of  Chancery  of  Virginia,  for  an  account  of  his  administration  and 
for  the  unpaid  legacies.  See  Dickinson  v.  Hoomes,  8  Gratt.  414 ;  Colbert 
V.  Daniel,  82  Ala.  814;  Montalvan  v.  Clover,  82  Barb.  190. 

In  Olney  v.  Angell,  5  R.  1. 198,  the  legatees  of  a  will  made  in  Wiscon- 
sin, by  a  testatrix  domiciled  there,  were  held  capable  of  maintaining  a  salt 
in  Rhode  Island,  against  an  administrator  of  the  testatrix,  appointed  la 
Rhode  Island,  for  an  account  of  the  assets  which  had  come  into  defend- 
ant's hands  in  Rhode  Island,  and  for  the  amount  of  their  legadea.  Sm 
Tourton  v.  Flower,  8  P.  Wms.  869.  * 

In  Brown  v.  Ejiapp,  17  Hun,  160,  79  N.  Y.  186,  a  testator,  domiciled 
in  Connecticut,  gave  a  legacy  to  his  infant  grandson  living  in  New  York, 
payable  when  he  should  attain  twenty-one  years  of  age,  and  appointed  an 
executor,  also  living  in  New  York.  The  executor  passed  his  final  account 
in  Connecticut.  Held,  that  the  grandson  could  maintain  a  suit  against 
the  executor  in  New  York,  to  recover  interest  on  his  legacy  during  his 
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minority  (because  the  testator  stood  towards  him  in  loco  parentis),  and 
that  the  rate  of  interest  fixed  by  law  in  Connecticut  shoald  govern. 

In  Price  y.  Brown,  60  How.  Pr.  511,  a  sorTiTing  executor  and  trustee 
alleged,  in  a  suit  in  equity,  that  his  co-executor  had  receiyed  all  the  funds 
of  the  estate,  most  of  which  was  situated  in  New  York,  where  their  testa- 
tor was  domiciled,  and  where  his  will  was  proved  and  his  executors 
qualified;  that  such  co-executor  had  mismanaged  and  squandered  the 
estate;  that  plaintiff  is  a  legatee  of  the  estate,  as  well  as  executor;  that 
his  co-executor  was  a  resident  of  New  Jersey  at  the  time  of  his  death,  and 
that  the  defendant  is  his  executor,  and  proved  the  co-executor^s  will  in 
New  Jersey,  and  also  resides  there.  Edd^  that  the  defendant  could  be 
called  to  account  for  the  acts  of  his  testator  (complainant's  co-executor), 
in  the  courts  of  New  York. 

In  Dayis  y.  Morris,  76  Ya.  21,  a  citizen  of  Mississippi,  by  will,  ap- 
pointed a  citizen  of  Yirginia  trustee  of  a  legacy  for  his  daughter  and  her 
children.  The  daughter  and  her  only  child,  after  testator's  death,  became 
residents  of  Virginia.  Held,  that  the  child,  after  her  mother's  death, 
could  maintain  a  suit  in  Yirginia  against  the  executors  of  the  trustee,  for 
his  alleged  breach  of  trust  committed  in  reference  to  testator's  estate  in 
Mississippi,  although  it  appeared  that  there  was  then  pending  in  Missis- 
sippi a  suit  by  another  legatee  against  the  same  defendants,  to  recover 
another  legacy,  and  that  defendant  was  also  a  party  thereto. 

In  Palmer  v.  Phoenix  Ins.  Co.,  84  N.  Y.  63,  an  executor,  residing  in 
New  York,  of  a  testator  domiciled  in  Connecticut,  having  proved  the 
will  in  both  States,  was  held  capable  of  bringing  an  action  in  New  York 
against  a  Connecticut  insurance  company,  on  a  policy  issued  by  the 
defendants  on  his  testator's  life. 

In  Moore  v.  Lewis,  21  Ala.  680,  the  adndnistrator  of  a  legatee  filed  a 
bill  in  Alabama  to  recover  a  legacy  given  to  his  intestate  by  a  will  proved 
in  Cuba,  and  relief  was  denied.    See  Jemison  v.  Smith,  87  Ala.  185. 

In  Campbell  t.  Wallace,  10  Gray,  162,  a  cestui  que  trust  claimed  under  a 
will  duly  probated  in  England,  but  not  in  Massachusetts,  nor  was  a  copy 
thereof  filed  there,  ffeild,  that  the  court  had  no  jurisdiction,  although 
the  defendant,  the  trustee,  seems,  from  the  report  of  the  case,  to  have 
been  a  resident  of  Boston. 

In  Porter  v.  Trail,  8  Stew.  Eq.  106,  a  non-resident  testator  held  a 
mortgage  on  lands  in  New  Jersey.  Held,  that  his  executors  could  not, 
on  merely  filing  an  exemplified  copy  of  the  will  in  the  coimty  where  the 
mortgaged  premises  were  situated,  foreclose  the  mortgage,  their  capacity 
being  objected  t&  by  answer.  But  see  Doolittle  y.  Lewis,  7  Johns.  Ch.  45; 
Averill  y.  Taylor,  5  How.  Pr.  476;  Hayes  v.  Prey,  54  Wis.  508;  Eells  v. 
Holder,  2  McCrary,  622. 

In  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  ik  will  proved  in  Indiana  and 
unrecorded  in  Kentucky,  was  held  inadmissible  as  evidence  of  a  devise  of 
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landB  lying  in  Eentacky,  in  a  sait  in  the  latter  State.  See  Biomky  ▼. 
Miller,  2  T.  &  C.  (N.  T.)  676 ;  Hood  v.  Mathen,  2  A.  K.  Manh.  653;  Im 
V.  Allen.  12  Yt.  589;  Wilson  y.  Tappan,  6  Ohio,  80  (172);  Bndd  y. 
Brooke,  8  Gill,  201 ;  Ward  t.  Heame,  Baebee,  184. 

In  Paschal  v.  Acklin,  27  Tex.  178,  a  will  waa  probated  in  Tenneesee, 
on  proof  which  would  authorize  its  probate  in  Texas,  but  a  certified  copy 
of  the  will  and  of  its  probate  was  deemed  inadmissible  evidence  of  a  de- 
Tise  of  lands  in  Texas. 

In  Scruggs  v.  Driyer,  81  Ala.  274,  a  testator  residing  in  Tenneaiee 
gave  to  hia  wife  certain  bequests  in  lieu  of  her  dower.  She  dissented, 
and»  before  her  dower  and  distributlTe  share  of  the  estate  had  been  sDot- 
ted  to  her,  the  executors  made  a  contract  with  her  agent  to  purchase  her 
interest  in  the  estate.  At  the  time  the  contract  was  made  the  widow  was 
dead,  but  this  fact  was  not  known  to  the  executors  nor  to  her  agent  On 
a  bUl  filed  by  the  executors  in  Alabama  against  her  executor  to  caned 
their  contract,  on  the  ground  of  mistake,  SbM^  that  a  cross-bill  to  com- 
pel the  plaintifis  to  account  for  her  share  of  the  estate  would  not  be  en- 
tartained,  there  appearing  to  be  no  danger  of  loss  if  defendant  should  be 
remitted  to  Tennessee  for  its  recoyery,  and  it  also  appearing  that  there 
were  no  assets  of  the  estate  in  Alabama.  See  Coley's  Estate,  14  Abb.  Fi. 
461. 

In  Woodruff  t.  Young,  48  liich.  648,  complainant  filed  a  bill  in  equitj, 
alleging  that  her  father  had  died  in  New  York,  leaving  a  will,  which  wis 
duly  probated  there,  whereby  he  gave  one-third  of  his  estate  to  ha 
mother  and  the  remaining  two-thirds  to  herself,  her  brother  and  nster 
equally,  and  appointed  her  mother  executrix;  that  her  mother  duly  qual- 
ified and  administered  on  the  estate,  in  New  York,  and  is  still  the  execa- 
trix  thereof;  that  afterwards  complainant  removed  to  Michigan ;  that  the 
estate  is  not  yet  settled;  that  no  accounting  has  been  had  with  her,  nor 
her  share  paid;  and  that  one  of  the  defendant's  her  sister's  husband,  is 
fraudulently  appropriating  the  estate  to  his  own  use,  and  denies  complain- 
ant's claim  to  any  part  thereof.  Sdd^  that  the  courts  of  Michigan  had  no 
jurisdiction  over  the  matter. 

In  Stamps  v.  Moore,  2  Jones  (N.  C),  80,  one  domiciled  in  Virginia 
made  a  will  appointing  an  executor,  who  also  resided  there,  and  who 
proved  the  will  there,  and  undertook  its  execution.  By  the  will  certain 
slaves  in  North  Carolina  were  bequeathed  to  the  plaintiff  EM,  that  he 
could  not  maintain  detinue  for  them,  because  the  executor  could  not  '*  as- 
sent "  to  the  legacy  of  the  slaves  without  making  probate  of  the  will  and 
taking  out  letters  testamentary  in  North  Carolina.  See  Alfonso's  Appeal, 
70  Pa.  St.  847. 

In  Hedenberg  v.  Hedenberg,  46  Conn.  80,  it  was  held  that,  where  an 
executor  of  a  testator  domiciled  in  New  York,  who  was  himself  domiciled 
there  at  the  time  of  his  testator's  death,  afterwards  moved  into  the  State 
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of  Goimecticat  to  ledde,  and  brought  with  him  property  of  his  testator, 
be  coald  not  be  held  liable,  in  the  latter  State,  to  a  creditor  of  his  testa- 
tor to  the  extent  of  the  property  brought  there. 

in  Jenkins  y.  Lester,  181  Mass.  856,  a  trust  fund  was  created  under 
the  will  of  a  New  York  testator  for  the  benefit  of  his  daughter  Caroline, 
and  his  wife  was  made  trustee.  She  proved  the  will  in  New  York  and 
accepted  the  trust.  Complainant,  as  well  as  Caroline  and  her  husband, 
resided  in  Maryland,  and  the  trustee  in  Massachusetts.  Complainant, 
claiming  to  be  a  creditor  of  Caroline,  sought  relief  against  her  and  her 
trustee  in  a  Massachusetts  court,  and  to  obtain  payment  of  his  debt  from 
the  tnst  fund.  The  trustee  had  neyer  accounted  in  New  York.  EMy 
that  the  creditor  could  not  obtain  the  relief  sought,  because  Caroline  her- 
sdf  oonld  not  have  enforced  the  trust  in  Massachusetts.  See  also  Leland 
V.  Smith,  181  Mass.  868,  note;  Emeiy  y.  Batchelder,  182  Mass.  468. 

In  Field  y.  Gibson,  20  Hun,  274,  an  executrix  appointed  in  New  Jer- 
sey, who  had  taken  possession  of  premises  rented  by  plaintiff  to  her  testa- 
tor, was  held  not  liable  to  be  sued  cA  law  for  the  rent  thereol  Qtf«*y, 
whether  she  would  have  been  liable  in  eqvity  for  an  accounting.  See 
Atc^soa  y.  Lindsay,  6  B.  Mon.  86 ;  Patterson  y.  Pagan,  18  a  C.  684. 

In  WebVs  Case,  11  Hun,  124,  plaintiff  began  an  action  at  law  against 
R  for  breach  of  covenant  against  encumbrances  in  a  deed  made  by  B.  to 
plaintiff.  Pending  the  action,  B.,  a  reeident  of  New  Jersey,  died,  and 
letters  testamentaiy  on  his  wiU  were  granted  to  his  three  sons  in  New 
Jersey.  Beld^  that  the  action  could  not  be  revived  against  them  by  serv- 
ice on  one  of  them  in  New  York. 

In  Mahnken's  Case,  9  Stew.  £q.  618,  four  minor  children,  domiciled 
in  Gennany,  where  their  mother  also  resided  at  her  death,  and  where 
their  guardian  had  been  appointed,  petitioned  the  court  in  this  State  for 
an  order  requiring  their  father's  executors,  who  were  residents  of  New 
Jersey,  to  pay  to  them  or  their  guardian,  the  moneys  due  their  mother 
from  their  father's  estate.  Their  mother  was  alleged  to  have  bequeathed 
to  tfaem  all  her  property,  but  her  will  had  not  been  proved  here,  nor  any 
administration  on  her  estate  granted.  HM^  that,  the  executors  object- 
ing, they  could  not  be  ordered  to  pay  over  the  money,  either  to  the  chil- 
dren or  to  their  guardian,  although  they  admitted  that  they  held  for  the 
mother's  estate  the  amount  claimed  by  the  children ;  and  that  they  would 
be  required  to  pay  it  only  to  a  legal  representative  of  the  mother  here. 

In  Mussebnan's  Appeal,  101  Pa.  St  166,  a  testator  residing  in  North 
Carolina  appointed  his  brother,  residing  in  Pennsylvania,  his  executor 
and  trustee.  The  executor  qualified  in  North  Carolina  in  1862,  and  filed 
an  inventory,  but  never  filed  an  account  there.  In  1874  he  died,  and  M. 
was  appointed  administrator  de  bonis  non  cum  tatamento  omuxo  of  the  tes- 
tator. BMy  that  the  executor  and  children  of  one  of  the  eetstuis  qus  tru9- 
tmi  could  not  sustain  a  suit  in  Pennsylvania  to  recover  such  sums  as 
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should  be  found  to  be  due  them  under  the  wilL  See  Van  Dyke's  Appeal, 
81  Leg.  Int.  69;  s.  c,  Van  Dyke  ▼.  Van  Dyke,  9  Stew.  Eq.  521,  11  Stew. 
Eq.  280. 

It  has  been  held  that  a  non-resident  plaintiff  could  not  maintain  a  suit 
in  another  State,  against  executors  appointed  in  a  third  State.  Magraw 
▼.  Irwin,  87  Pa.  St.  189.  But  in  Slatter  t.  Carroll,  2  Sandf.  Ch.  678,  a 
Maryland  creditor  of  a  testator  who  also  liyed  in  Maryland,  was  held  cap- 
able of  suing,  in  New  Tork,  the  trustee  who  lived  in  New  York,  for  the 
proceeds  of  lands  lying  in  New  York  and  devised  to  the  trustee. 

In  Naylor  v.  Moody,  2  Blackf.  247,  8  Blackf.  91,  filing,  in  Indiana, 
letters  testamentary  granted  to  plaintiffs  in  Kentucky,  was  held  insoffi- 
cient  to  authorize  plaintifb  to  maintain  a  mrefaeias  to  revive  a  judgment 
obtained  by  their  testator  against  the  defendant — ^the  letters  should  have 
been  also  recorded.    See  Sayre  v.  Helme,  61  Pa.  St.  299. 

To  maintain  a  suit  in  another  State,  an  executor  must  allege  the  pro- 
bate of  the  will  in  his  bill.  Pelletreau  v.  Rathbone,  Sax.  881 ;  Pitta  v. 
Melser,  72  Ind.  469;  Eerr  v.  Moon,  9  Wheat  665;  Noonan  v.  Bradley,  9 
Wall  894;  see  Beckham  v.  WittkowsM,  64  N.  0.  464;  Bemey  v.  Drexel, 
12  Fed.  Rep.  898.  And,  if  alleged,  probate  may  be  taken  out  at  any  time 
before  the  hearing.  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  14  Johns.  637; 
Smith  V.  Peckham,  89  Wis.  414. 

But  where  the  complainant  claims,  as  heir,  that  the  will  is  void,  and 
sets  it  out  in  his  bill,  the  d^eruUmt^  as  executor,  need  not  allege  or  pro- 
duce its  probate.    Tarver  v.  Tarver,  9  Pet.  174. 

What  is  a  sufficient  certification  of  domiciliary  probate  to  authoriae 
probate  of  a  foreign  will,  or  its  admittance  as  evidence  in  another  State. 
Chrisman  v.  Gr^ory,  4  B.  Mon.  478 ;  Melvin  v.  Lyons,  10  Sm.  &  Manh. 
78 ;  Applegate  v.  Smith,  81  Mo.  166 ;  Townsend  v.  Moore,  8  Jones  (N. 
0.)  147;  Isham  v.  Gibbons,  1  Bradf.  69;  Donegan  v.  Taylor,  6  Humph. 
601;  Slaughter  v.  Cunningham,  24  Ala.  260;  Turner  v.  Linam,  65  Ga. 
268;  Lancaster  v.  McBride,  6  Ired.  421;  Otto  v.  Doty,  61  Iowa,  23;  Car- 
penter V.  Denoon,  29  Ohio  St.  879;  Bradstreet  v.  Einsella,  76  Mo.  68; 
Townsend  v.  Downer,  82  Yt.  188. 

In  Gray  v.  Ryle,  18  Jones  &  S.  (N.  Y.)  198,  plaintiff  sued  defendant, 
as  executrix,  to  recover  money  alleged  to  be  due  him  on  a  contract  with 
her  testator.  The  defendant,  who  had  been  appointed  in  New  Jersey,  did 
not  demur,  but  appeared  and  answered  on  the  merits.  At  the  trial,  she 
moved  to  dismiss  the  complaint  for  want  of  jurisdiction,  ffdd^  that  it 
must  be  dismissed  because  plaintiff  had  not  averred  that  defendant  had 
brought  into  New  York  asseto  of  the  estate,  and,  as  this  concerned  the 
power  of  the  court,  it  was  not  waived  by  defendant's  appeanoce  and 
answer. 

See,  further,  9  Am.  Law  Reg.  677,  641 ;  Stirling-Maxwell  v.  Cart- 
wright,  L.  R.  (9  Ch.  Div.)  178  (11  Ch.  Div.)  622,  26  Moak,  10,  14,  notes. 
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It  has  been  held  that  a  gaardian  may  sue  or  be  sued  anywhere.  Mor- 
riflon's  Case,  1  H.  Bl.  665;  Pedan  t.  Robb,  8  Ohio,  227;  Moore  t.  Hood, 
9  Rich.  Eq.  811 ;  Beeler  t.  Dunn,  8  Head,  87;  Rinker  t.  Streit,  88  Gratt. 
668;  Hickman  t.  Dudley,  2  Lea,  876;  but  see  Morrell  ▼.  Dickey,  1  Johns. 
Cb.  158;  Curtis  y.  Smith,  6  Blatch.  587;  Leonard  y.  Putnam,  51  N.  H. 
347;  Todd  y.  Rhoads,  87  Pa.  St.  60;  West  v.  Gunther,  8  Dem.  (N.  Y.) 
886;  Vincent  y.  Starks,  45  Wis.  458;  Trimble  y.  Dzieduzyiki,  57  How. 
Pr.208. 


SUNDBBLAHTD  V8.  HOOD. 

[84  Miasoiiri,  298.] 

UimiTB  INSXU1&N0B. — ^Whsn  suffioient  to  inyalidatb  a 

ynLL. 

The  mere  ezistenoe  of  an  improper  influence  is  not  eyidence  of  the  ezeroise  of 
undue  influence. 

Apfeax  from  a  judgment  of  the  St.  Louis  Com't  of  Ap- 
peals. 

Broadhead  c&  JBaeimler  and  C,  F.  SeoUy  for  appellants. 

Charlea  L.  Moas^  for  respondent. 

HsNBT,  C.  J.  This  is  an  action  nnder  section  8980  of  the 
Sevised  Statutes,  instituted  by  the  nephews  and  nieces,  the 
nearest  surviving  relatives  of  Julius  P.  Sunderland,  deceased, 
to  contest  the  validity  of  an  instrument  purporting  to  be,  and 
admitted  to  probate  as,  his  last  will  and  testament.  The  alle- 
gations in  the  petition  are,  that  at  the  time  he  executed  the 
paper  in  question  he  had  not  a  disposing  mind  and  memory, 
and  was  undaly  influenced  to  make  it.  There  was  sufficient 
evidence  tending  to  prove  both  allegations  to  sustain  the  ver- 
dict, which  was  that  the  instrument  was  not  the  last  will  and 
testament  of  Julius  P.  Sunderland.  On  appeal  to  the  St. 
Louis  Court  of  Appeals,  the  judgment  of  the  Circuit  Court 
was  reversed,  and  plaintiffs  have  appealed  to  this  court. 
Vol.  v.— 28 


434  AMERICAN  PROBATE  REPORTS. 

There  was  evidence  tending  to  prove  that  Snnderland  and 
the  defendant,  to  whom,  bj  the  terms  of  the  contested  will,  he 
devised  and  bequeathed  all  his  property,  except  a  gold  watch, 
which  was  bequeathed  to  one  of  his  nieces,  had  for  years  lived 
in  a  state  of  concubinage.  There  was  no  direct  evidence  that, 
at  the  time  the  will  was  made,  the  defendant  was  exercising 
over  the  mind  of  Sunderland  the  influence,  if  any,  which  she 
had  acquired  through  her  illicit  connection  with  him.  No 
evidence  that  she  said  anything  to  him,  when,  or  before  the 
will  was  made,  to  procure  its  execation,  but  she  was  present 
when  it  was  made,  observing  closely  what  transpired  in  the 
sick-room,  and  evidently  aware  of  the  disposition  the  dying 
man  was  about  to  make  of  his  property.  And  these,  with 
other  proved  facts,  were  snfficient  to  sustain  the  verdict  find> 
ing  that  the  influence  she  had  acquired  over  Sunderland  was 
exerted,  not  m&rdy  existmgj  and  was  ^^  operative  on  the  mind 
of  the  testator  in  the  very  act  of  making  the  testament.'^ 
{FxJcert  v.  Flowery,  43  Pa.  St.  62.) 

The  court,  for  plaintiffs,  however,  gave  the  following  in- 
struction : 

'<  The  court  instructs  the  jury  that  undue  influence,  as  used 
in  these  instructions,  means  any  influence  of  an  improper  kind, 
which  they  may  believe  from  all  the  facts  and  circumstances 
admitted  in  the  evidence,  so  operated  upon  the  different  facnl- 
ties  of  the  deceased,  Julius  P.  Snnderland,  as  to  cause  him  to 
make  a  different  disposition  of  his  property  than  he  would 
have  made  if  free  from  such  influence,  and  that  it  makes  no 
difference  from  what  sonrce  such  undue  influence  may  have 
proceeded,  if  the  exertion  thereof  upon  him  existed  down  to 
and  at  the  time  of  the  exeeution  of  the  paper  in  question,  then 
the  jury  should  find  said  paper  is  not  his  will." 

This  instrnction  assumes  that  an  improper  influence,  ac- 
quired by  one  over  another,  which  leads  and  induces  the  latter 
to  execute  a  will  in  favor  of  the  former,  although  nothing  was 
ever  said  or  done  by  the  beneficiary  to  procure  the  making  of 
such  will,  is  sufiicient  to  avoid  it.  That  if  a  man  and  womas 
have  illicit  connection^ with  each  other,  and  by  this  means 
either  acquires  an  influence  over  the  other  which  prompts  that 
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other  to  ezecate  a  will  in  which  the  partner  in  gnilt  is  the 
beneficiary^  it  cannot  stand.    If  this  is  a  correct  enunciation 
of  the  law,  then  whether  such  devisee  was  present  or  absent 
when  the  will  was  made,  and  although  the  ocean  may  separate 
the  testator  and  deyisee,  and  no  communication  may  have 
been  had  between  them  for  years,  this  inexorable  principle 
would  invalidate  the  will.     It  is  not  the  existence,  but  the  ex- 
ertion of  that  improper  influence,  which  invalidates  the  will. 
We  do  not  think  that  the  case  of  Dean  v.  Negley  (41  Pa.  St. 
312)  gives  any  support  to  the  position  that  ^'  the  influence  of 
an  adulteress  over  her  paramour  will,  in  itself,  avoid  his  will 
in  her  favor."    In  the  opinion  of  Lowrie,  0.  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  it  was  said :  ^'  If,  then, 
there  was  such  a  relation  between  the  testator  and  Mrs.  Bolton 
at  the  time  of  the  making  of  the  will,  as  was  offered  to  be  proved, 
we  think  that  that  fact,  taken  in  connection  with  the  devise  to 
Mrs.  Bolton's  daughters,  is  evidence  of  an  undue  influence 
exerted  by  her  over  the  testator,  and  affecting  the  dispositions 
of  his  will,  and  that  it  may  justify  a  verdict  against  the  valid- 
ity of  the  will.     I  have,  myself,  thought  that  it  raised  a  pre- 
sumpUon  of  law  of  undue  influence,  but  we  do  not  so  decide, 
but  leave  it  as  a  question  of  fact  merely." 

Eckert  v.  Flowery  {supra)^  and  Monroe  et  al.  v.  Barclay 
et  al,  (17  Ohio  St.  302),  are  authorities  against  the  proposition 
that  the  mere  existence  of  an  undue  or  improper  influence, 
operating  but  not  exercised  by  the  person  having  it,  upon  the 
mind  of  the  testator  when  he  makes  the  will,  is  sufficient  to 
invalidate  it.     Many  wills  are  made  which  ought  not  to  have 
been  made.    Testators  are  always  under  some  improper  influ- 
ence when  the  proper  objects  of  their  bounty  are  in  no  way 
provided  for  in  their  wills.    A  father  who  disinherits  a  worthy 
and  needy  son  or  daughter,  has  the  right,  but  must  be  prompt- 
ed by  some  improper  influence  to  do  so.    He  may  have  formed 
an  attachment  for  strangers  stronger  than  that  for  his  children, 
which  should  not  exist,  but  the  law  does  not  prevent  him  from 
gratifying  his  whims  or  caprice  in  the  testamentary  disposition 
of  his  property. 

The  judgment  of  the  Court  of  Appeals  is  afiSrmed.    All 
concnr. 
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IHittnotfon  between  the  Inllnenee  of  a  Wife  and  of  a  'MOs^rtm.—k 

wife  may  legitimately  use  ber  inflaence  with  her  husband  to  induce  lum 
to  make  a  will  in  her  favor  (Lide  y.  Lide,  2  Brev.  408;  Small  y.  Small, 
4  Greenl.  228),  unless  there  is  proof  that  she  exerted  her  inflaence  in  an 
especial  degree  to  secare  advantages  to  herself  to  the  injury  of  other 
natural  objects  of  the  testator's  bounty.  O'Neall  v.  Farr,  1  Rich.  80; 
Thompson  y.  Farr,  1  Spear,  98;  Rankin  v.  Rankin,  61  Mo.  2d5;  Zunmer- 
man  y.  Zimmerman,  23  Penn.  St.  875 ;  Miller  y.  Miller,  8  Seig.  &  R.  267; 
Hughes  y.  Hughes,  82  N.  J.  Eq.  701;  Meeker  y.  Meeker,  75  HI.  260. 

It  has  been  held  that  a  wife's  influence,  in  order  to  be  considered  un- 
due, must  amount  to  coercion  or  fraud.  Boyse  v.  Rossborough,  6  H.  L. 
Cas.  2. 

"  But  we  should  do  violence  to  the  morality  of  the  law»  and  therefore 
to  the  law  itself,  if  we  should  apply  this  rule  to  unlawful  as  well  as  to 
lawful  relations;  for  we  should  thereby  make  them  both  equal  in  this  re- 
gard at  least,  which  is  contrary  to  their  very  nature."  Dean  v.  Negley, 
41  Penn.  St.  812,  817 ;  Denton  v.  Franklin^  0  B.  Mon.  28;  Kesainger  y. 
Kessinger,  87  Ind.  841. 

Ordinary  influence  may  be  inferred  in  both  cases,  where  the  nature  of 
the  will  seems  to  imply  it ;  but  in  the  former  it  is  right  because  the  rela- 
tion is  lawful,  and  in  the  latter  it  may  be  condemned  because  the  relation 
is  unlawful.    Dean  v.  Negley,  41  Penn.  St  812,  818. 

In  Eessinger  v.  Eessinger,  87  Ind.  841,  848,  the  court  said :  ^*  We  are 
of  opinion  that  there  is  a  difference  in  the  two  cases,  and  that  an  influ- 
ence when  exercised  by  a  wife  might  be  lawful  and  legitimate,  but  whicli, 
if  exercised  by  a  woman  occupying  merely  an  adulterous  relation  to  the 
testator,  might  be  undue  and  illegitimate.  This  must  be  so  from  the 
very  nature  of  dyilized  human  society  and  the  domestic  relations  of  life." 
Citing  1  Redf.  Wills,  581-2-8 ;  Dean  v.  Negley,  41  Penn.  St.  812;  Monroe 
V.  Barclay,  17  Ohio  St.  802;  Delafield  v.  Parish,  26  N.  Y.  9. 

In  South  Carolina  if  a  testator  have  a  wife  and  legitimate  children,  a 
devise  or  bequest  to  a  mistress  or  bastard  is  void  so  far  as  it  exceeds  one 
fourth  part  of  his  estate  after  payment  of  debts.  S.  C.  Gen.  Stat.  (1882), 
§§  1866,  1785 ;  Stimson's  Am.  Stat.  Law  (Jan.  1,  1686),  {  2615. 

And  under  the  Louisiana  Code  there  are  restrictions  upon  gifts  to 
natural  children  and  concubines.  La.  Rev.  Civ.  Code  (1875),  §  1481  and 
S§  1488-1488.  A  will  in  favor  of  a  mistress  is,  in  that  State,  absolutely 
void  as  against  public  policy.    Gibson  v.  Dooley,  82  La.  Ann.  959. 

Althoagh  the  case  of  Dean  v.  Negley,  41  Penn.  St.  812,  refeiied  to  in 
the  leading  case,  is  always  cited  in  support  of  the  position  that  no  pre- 
sumption of  law  of  undue  influence  is  raised  from  the  mere  existence  of 
illicit  cohabitation,  nevertheless  the  court  in  that  case  used  the  following 
language:  **If  the  law  always  suspects  and  inexorably  condemns  undue 
influence,  and  presumes  it  from  the  very  nature  of  the  transaction  in  the 
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Intimate  relations  of  attorney,  guardian  and  trustee,  where  such  persons 
seem  to  go  beyond  their  legitimate  functions,  and  work  for  their  own  ad- 
Tsntage,  how  much  more  ought  it  to  deal  sternly  with  unlawful  relations, 
where  they  are,  in  their  nature,  relations  of  influence  oyer  the  kind  of  act 
which  is  under  investigation/*    Dean  t.  Negley,  41  Penn.  St.  813,  817. 


Bbbhan  v8.  Mueller. 

[114  niinois,  848.] 


Probate  o7  a  will. — ^Reyooation  of  letters  of  admin- 
istration. 

Where  a  will  is  found  and  admitted  to  probate  after  a  grant  of  letters  of  admin- 
istration, the  letters  will  be  revoked,  and,  in  the  absence  of  a  statutory  regula- 
tion, there  is  no  limit  of  time  within  which  a  will  must  be  offered  for  probate, 
provided  that  it  is  so  offered  within  a  reasonable  time  after  it  is  discovered. 

Appeal  from  a  judgment  of  the  Appellate  Court  for  the 
Fourth  District.    The  facts  sufficiently  appear  in  the  opinion. 

W.  C.  Kueffner  and  J.  M,  DMy  for  appellant. 

B.  A.  HaCberty  for  appellee. 

Oraio,  J.  Ohristian  Mueller  died  March  7,  1870.  On 
June  11, 1883  (more  than  thirteen  years  afterwards),  Solomon 
Mueller,  a  son  of  the  deceased,  produced  in  the  Probate  Court 
of  St.  Clair  county  a  paper  purporting  to  be  the  last  will  of 
the  deceased,  which  was  dated  March  19, 1855,  and  asked  that 
it  might  be  admitted  to  probate.  The  witnesses  to  the  will 
appeared,  and  after  hearing  their  evidence,  the  court  revoked 
letters  of  administration  which  had  been  previously  issued, 
and  admitted  the  will  to  probate.  No  question  was  made  in 
regard  to  the  genuineness  of  the  will  or  the  capacity  of  the 
testator  to  make  will,  but  the  point  presented  by  the  record 
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'^  relates  to  the  time  within  which  a  will  must  be  offered  for 
probate  after  the  death  of  the  testator.'' 

Section  12,  chapter  148,  of  the  Revised  Statutes  of  1874, 
entitled  "  Wills,"  requires  any  person  who  may  have  in  his 
possession  the  last  will  or  testament  of  another,  immediately 
upon  the  death  of  the  testator,  to  deliver  such  will  to  the 
county  court  of  the  county.  This  section  of  the  statute  im- 
poses a  fine  for  withholding  a  will  from  the  county  court,  and 
also  a  severe  punishment  for  willfully  secreting  a  will.  Bat  a 
failure  of  any  person  who  had  the  custody  of  a  will  to  obserre 
this  requirement  of  the  statute,  could  not  affect  the  rights  of 
any  person  claiming  under  a  will,  nor  the  jurisdiction  of  the 
Probate  Court  to  admit  the  will  to  probate  upon  proper  proof, 
whenever,  within  a  reasonable  time,  a  will  might  be  brought 
into  court.  Upon  the  death  of  a  resident  of  this  State,  if  no 
will  is  produced  and  probated,  letters  of  administration  may 
be  granted  upon  the  estate  of  the  deceased.  But  section  28, 
chapter  3,  of  the  Bevised  Statutes  of  1874,  declares:  ^*lf  at 
any  time  after  letters  of  administration  had  been  granted,  a 
will  of  the  deceased  shall  be  produced,  and  probate  thereof 
granted  according  to  law,  such  letters  of  administration  shall 
be  revoked."  From  the  reading  of  this  section  of  the  statute, 
the  legislature  did  not  seem  to  fix  upon  a  definite  time  within 
which  a  will  should  be  presented  in  court  and  admitted  to 
probate,  and  we  find  no  section  of  our  statifte  which  may  be 
regarded  as  a  limitation  law  barring  the  probate  of  a  will 
after  a  specified  time.  The  legislature  has  seen  proper  to 
limit  the  time  within  which  different  causes  of  action  may  be 
brought  in  this  State,  but  as  to  the  probate  of  a  will  no  time 
has  been  designated  within  which  it  must  be  done.  In  Eng- 
land no  definite  time  is  fixed  within  which  a  will  should  be 
proved.  In  1  Jarman  on  Wills,  page  218,  the  author,  in 
speaking  on  this  subject,  says :  ^^  The  time  within  which, 
after  the  testator's  death,  the  will  is  to  be  proved,  is  said,  in 
England,  to  be  somewhat  uncertain,  and  left  to  the  discretion 
of  the  judge,  according  to  the  distance  of  the  place,  the  weight 
of  the  will,  the  quality  of  the  executors,  the  absence  of  the 
witnesses,  the  importunity  of  the  creditors  and  legatees,  and 
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other  circnmstances  incident  thereto."  In  MasBachnsetts,  in 
Shumway  v.  HcXbrook  (1  Pick- 116),  it  was  held  that  a  will 
may  be  proved  more  than  twenty  years  after  the  death  of  the 
testator,  in  order  to  establish  a  title  to  real  estate.  In  some  of 
the  States  the  time  has  been  regnlated  by  statute,  bat  in  the 
absence  of  a  statute  regulating  the  subject,  we  are  not  aware 
of  any  precedent  which  would  authorize  a  court  in  holding 
that  a  will  could  not  be  admitted  to  probate  unless  presented 
to  the  Probate  C!ourt  within  a  specified  time. 

Within  what  time  an  action  may  be  brought  to  recover  a 
debt,  or  to  recover  the  possession  of  lands,  or  within  what  time 
an  action  for  tort  may  be  brought,  or,  indeed,  any  action,  is 
purely  a  matter  to  be  determined  by  an  act  of  the  legislature. 
So,  also,  if  there  is  anything  in  the  policy  of  the  State  which 
would  require  the  will  of  a  deceased  person  to  be  proved  and 
admitted  to  probate  within  seven,  ten,  or  any  other  given 
number  of  years,  it  is  a  matter  to  be  regulated  by  the  legisla- 
ture, and  not  by  judicial  determination.  It  is  no  doubt  desi- 
rable, and  perhaps  for  the  best  interests  of  an  estate,  where  a 
person  dies  testate,  that  the  will  should  be  presented  to  the 
court  and  probated  at  once ;  but  if  a  will  is  not  produced,  and 
letters  of  administration  issue,  acts  done  and  rights  accrued 
under  such  administration  will  be  entitled  to  protection,  so 
that  no  serious  consequences  can  follow  from  the  delay  in  pro- 
bating a  will. 

The  judgment  of  the  Appellate  Court  will  be  aflSrmed. 

Judgment  afiSrmed. 


Hatoher  t?«.  Hatoher. 

[80  Yirginia,  169.] 

Befublioation. — ^Effbot  of  a  ooDicn.. 

The  ezecntion  of  a  codicil  effects  the  republication  of  a  will,  so  that  both  the 
wiB  and  the  codicil  speak  from  the  date  of  the  latter. 
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Appeal  from  a  decree  of  the  Oircnit  Court  of  Bedford 
Ooan^.    In  Chancery.    The  opinion  states  the  case. 

Burks  dk  Burks,  for  appellants. 

K  P.  Ooggm,  for  appellees. 

HmroNy  J.  The  question  in  this  case  arises  upon  the  oon- 
straction  of  the  second  danse  of  article  6th  of  the  will  of  Julius 
H.  Hatcher,  deceased,  which  is  in  the  following  words : 

''  Also,  if  anything  should  happen  to  the  negroes  named  for 
Laura  and  Florella  before  they  get  fully  in  possession  of  them, 
I  wish  said  loss  made  up  to  each  of  them,  as  I  wish  to  make  all 
my  children  equal  in  the  division  of  my  estate.  I  wish  no  dif- 
ference to  be  made  among  them." 

Now,  the  first  and  great  rale  in  the  exposition  of  wills,  to 
which  all  other  rules  must  bend,  is  that  the  intention  of  the 
testator  expressed  in  his  will  shall  prevail,  provided  it  be  con- 
sistent with  the  rules  of  law.  {Smith  v.  Bdl,  6  Pet.  75.)  But 
this  intention  mnst  be  collected  from  the  words  of  the  will,  for 
the  object  of  construction  is  not  to  ascertain  the  presamed  or 
supposed,  but  the  expressed  intention  of  the  testator,  that  is, 
the  meaning  which  the  words  of  the  will,  correctly  interpreted, 
convey.  The  expressed  meaning  being,  in  wills,  as  in  other 
written  instruments^  in  legal  contemplation,  equivalent  to  the 
intention.    {Slu/re  v.  Wilson,  9  CI.  &  F.  525 ;  Wootm  v.  Redd, 

12  Gratt.  205.)  And  in  oVder  the  better  to  comprehend  the 
scheme  which  the  testator  had  in  his  mind  for  the  disposition 
of  his  estate,  the  judicial  expositor  is  permitted  to  place  him- 
self, figuratively  speaking,  in  the  very  shoes  of  the  person 
whose  will  he  is  called  on  to  construe,  and  with  the  aid  of  such 
extrinsic  evidence  as  is  admissible  for  the  purpose,  possess 
himself  of  the  condition  of  the  testator  and  his  family,  and  of 
such  surrounding  facts  and  circumstances  as  may  be  reasonably 
supposed  to  have  influenced  him  in  the  disposition  of  his 
property.    ( Woolen  v.  Redd,  12  Gratt.  205 ;  Hooe  v.  HooCj 

13  Gratt.  245 ;  Williamson  v.  Coulter,  14  Gratt.  398.)  With 
the  lights  thus  afforded  him,  he  is  prepared  as  well  as  it  is  pos- 
sible for  him  to  be,  without  letting  in  evidence  of  the  testator's 
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actual  intention  as  oontradistingaished  from  his  written  mean- 
ing, to  declare,  upon  a  careful  examination  and  comparison  of 
all  parts  of  the  will,  what  is  the  meaning  of  the  words  which 
the  testator  has  seen  fit  to  employ.  Now,  here  the  testator 
was  a  man  possessed  of  a  fair  estate,  with  five  daughters,  for 
all  of  whom  he  desired  to  provide  alike.  He  had  already 
given  to  each  of  the  three,  who  were  married,  two  slaves,  and 
of  these  the  daughters  had  been  in  possession  for  several  years. 
In  March,  1858,  he  gives  in  articles  1,  2,  and  8  of  an  instru- 
ment in  writing,  which  is  neither  signed  nor  attested  however, 
to  each  of  these  three  married  daughters,  the  same  slaves  of 
which  he  had  put  them  in  possession ;  and  by  articles  4  and  5 
of  the  same  instrument  he  gives  as  follows : 

"Article  4th.  I  give  to  my  daughter  Laura  (now  Mrs. 
Hatcher,  and  one  of  the  appellees),  and  the  lawful  heirs  of  her 
body,  Ellen  and  her  increase  and  boy  Ramsey,  also  the  balance 
of  property  that  may  fall  to  her  after  my  death  in  an  equal 
division  of  the  same. 

"  Article  5th.  I  give  unto  my  daughter  Florella  (now  Mrs. 
Noell,  and  one  of  the  appellees),  and  the  lawful  heirs  of  her 
body,  Charlotte  and  her  increase  and  boy  Jimmy,  and  the  bal- 
ance of  property  that  may  fall  to  her  after  my  death  in  an 
equal  division  of  the  same.'' 

And  then  by  the  first  clause  of  article  6th  he  directs : 
"  Should  it  not  be  done  in  my  lifetime,  I  wish  given  after  ray 
death  to  each  of  my  daughters,  Laura  and  Florella,  a  good 
horse,  bridle,  saddle,  cow  and  calf,  bed  and  furniture,  all  of 
good  quality,  say  No.  1."  He  had  by  the  previous  articles  of 
the  will  given  chattel  property  of  the  same  kind  to  each  of 
the  married  daughters.  In  September,  1864,  he  wrote  upon 
the  same  paper  another  instrument,  with  the  caption,  "  Codicil 
to  the  above  Will,"  and  this  instrument  is  duly  executed  and 
attested.  The  first  and  second  articles  of  this  codicil  are  as 
follows : 

"  Article  Ist.  I  wish  all  my  daughters  jointly  to  enjoy  the 
control  and  management  of  my  property  not  devised  at  my 
death  for  their  maintenance  as  long  as  the  war  lasts,  provided 
they  make  my  present  residence  their  home.    If  any  of  them 
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think  thej  can  make  better  arrangements,  thej  are  at  liberty 
to  do  80,  and  take  the  property  I  have  already  devised  them. 
Ont  of  the  proceeds  of  the  farm,  &c.,  I  wish  Laura  and  Flo^ 
ella  to  be  allowed  money  to  famish  necessary  appareL  I  also 
wish,  at  the  close  of  the  war,  the  property  not  already  devised, 
with  the  exception  of  the  land  and  negroes,  to  be  disposed  of 
and  divided  equally  among  all  my  children  then  living,  and 
the  heirs  of  such  as  may  be  dead.  The  negroes  to  be  hired  out, 
with  the  exception  of  Nelly  and  Henry,  who  I  wish  to  remain 
on  the  farm,  to  aid  iu  supporting  my  daughters  Laura  and 
Florella  while  unmarried,  it  being  my  wish  that  they  shall 
have  the  farm  and  two  negroes  above-named  to  support  them 
on  it  while  unmarried  till  the  year  1871.  That  is,  I  wish  them 
to  have  my  home  as  theirs  for  a  support  if  unmarried,  and  the 
two  negroes  named  above,  till  1871.  But  they  are  at  liberty 
to  make  other  arrangements  if  they  think  best  while  one  or 
both  remains  unmarried.  If  either  of  them  marry,  this  provi- 
sion for  them  while  unmarried  ceases. 

"  Article  2d.  After  January  1st,  1871, 1  wish  all  my  prop- 
erty of  every  sort  and  kind,  not  already  devised,  to  be  equally 
divided  among  all  my  children  then  living,  and  the  lawful 
heirs  of  such  as  may  be  dead." 

The  testator  died  within  a  week  after  the  execution  of  this 
paper,  and  the  slaves  were  emancipated  as  one  of  the  results 
of  the  war.  And  the  appellees,  Laura  and  Florella,  never 
having  acquired  possession  of  the  slaves  bequeathed  to  them, 
it  is  for  the  court  to  determine  whether  they  are  entitled  to  be 
compensated  for  the  loss  thus  sustained  or  not. 

The  codicil,  it  is  admitted,  operates  as  a  republication  of 
the  will,  and  the  effect  of  the  republication  is  to  bring  down 
the  will  to  the  date  of  the  codicil,  so  that  both  instruments  are 
to  be  considered  as  speaking  at  the  same  date  and  taking  effect 
at  the  same  time.  \Gott  v.  Porter^  33  Gratt.  283;  1  Jar.  on 
Wills  [Bigelow's  ed.],  §§  *,  H*  et  aeq.;  1  Redfield  on  Wills, 
287  et  seg.)  And  in  this  case,  as  there  is  nothing  in  the  lan- 
guage of  the  will  to  indicate  a  contrary  intention,  it  must  be 
held  to  speak  from  the  death  of  the  testator.  (Oode  1873, 
chapter  118,  §  11 ;  Canfield  v.  Bostwioh^  21  Conn.  650.)     Bat 
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as  this  is  a  matter  of  little  conseqaence  either  way,  I  lay  no 
stress  upon  it. 

In  this  case  we  can  have  no  difficulty  in  discovering  what 
was  the  intention  of  the  testator,  for  it  is  not  left  to  implica- 
tion, bnt  is  expressed  in  nearly  e^ery  article  of  both  will  and 
codicil.  He  clearly  intended  to  make  them  all  equal  in  the 
distribution  of  his  estate,  and  his  mode  of  doing  this  was  to 
give  to  each  of  his  children,  amongst  various  other  kinds  of 
chattel  property,  two  slaves.  He  had  already  placed  the  mar- 
ried daughters  in  possession  of  the  slaves  which  he  designed 
for  them,  and  his  purpose  was  to  put  his  unmarried  daughters 
in  possession  of  an  eqaal  number,  and  failing  in  this,  to  give 
them  an  equivalent  in  money.  It  may  be  that  he  did  not  con- 
template the  emancipation  of  the  negroes  as  the  result  of  the 
war  as  one  of  the  means  by  which  his  purpose  might  be 
defeated,  or  it  may  be  that,  although  he  did  contemplate 
this  contingency  as  one  of  the  means  by  which  his  purpose 
might  be  defeated,  he  yet  chose,  out  of  abundance  of  caution^ 
to  say  what  disposition  he  desired  made  of  them  in  the  event 
of  their  not  being  emancipated.  His  conduct  in  the  premises 
is  certainly  susceptible  of  both  constructions.  For  whilst  the 
direction  to  hire  out  the  negroes  until  the  year  1871  does  show 
that  he  contemplated,  even  at  that  late  period  of  the  conflict, 
as  a  probable  contingency,  that  the  Confederate  cause  might 
ultimately  prove  successful,  it  does  not  show,  however,  that 
he  did  not  contemplate  the  downfall  of  the  Confederacy,  and 
the  consequent  abolition  of  slavery,  as  a  possible  contingency. 
But,  however  this  may  be,  it  is  certainly  clear  that  the  testa- 
tor contemplated  that  something  might  happen  by  which 
slaves  might  be  wholly  lost  to  his  two  unmarried  daughters ; 
and  it  is  equally  clear  that,  in  that  event,  he  intended  that 
these  children  should  be  paid  the  value  of  the  slaves.  His 
purpose,  therefore,  was,  in  certain  contingencies,  to  require 
that  these  children  should  be  indemniiied  out  of  his  estate  to 
the  extent  of  the  full  value  of  these  slaves,  and  this  was  the 
way  in  which  he  proposed  to  equalize  the  distribution  of  his 
estate  amongst  his  children,  and  it  is  the  only  way  which  he 
has  marked  out  for  that  purpose.     The  question,  therefore,  is, 
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can  this  intention,  under  the  rales  of  construction  applicable 
to  wills,  be  made  to  prevail  t    We  think  it  can. 

It  is  argued  by  the  learned  counsel  for  the  appellants,  with 
great  force  and  ingenuity,  and  I  was  for  a  long  while  of  the 
same  opinion,  that  the  language  of  the  will  is  not  ^^  if  anything 
should  happen  "  before  the  legatees  got  possession  whereby 
the  slaves  were  lost  to  them,  but  it  is  **  if  anything  should 
happen  to  the  negroes ; ''  and  that  this  language  naturally  im- 
plies some  accident  or  casualty,  such  as  personal  injury,  death, 
or  disease,  by  which  the  value  of  the  property  is  either  des- 
troyed or  seriously  impaired.  Admitting  that  such  is  the 
usual  import  of  these  words,  we  still  think  that  it  is*  allowable 
to  give  to  them  such  a  construction  as  will  carry  out  the  prim- 
ary intention  of  the  testator. 

In  Key  V.  Key  (4  D.  M.  &  Q.  73),  Sir  Knight  Bruce,  L.  J., 
said :  '^  In  common  with  all  men,  I  must  acknowledge  there 
are  many  cases  upon  the  construction  of  documents  in  which 
the  spirit  is  strong  enough  to  overcome  the  letter ;  cases  in 
which  it  is  impossible,  upon  a  careful  perusal  of  the  instru- 
ment, not  to  be  satisfied  from  its  contents  that  a  literal,  a  strict, 
or  an  ordinary  interpretation  given  to  particular  passages, 
would  disappoint  and  defeat  the  intention  with  which  the  in- 
strument, read  as  a  whole,  persuades  and  convinces  him  that  it 
was  framed.  A  man  so  convinced  is  authorized  and  bound  to 
construe  the  writing  accordingly." 

In  Gfrey  v.  Pearson  (6  H.  L.  Oas.  61),  Lord  St.  Leonards 
siad  :  ^'  Kobody  is  more  disposed  than  I  am  to  abide  by  clear 
words,  and  to  give  to  them  their  natural  and  grammatical 
meaning ;  but  I  never  did  and  never  can  come  to  the  conclu- 
sion that  the  words  of  a  will  cannot  admit  of  modification 
according  to  the  real  intention  of  the  testator,  as  you  find  it 
from  other  expressions,  or  from  the  whole  context  of  the  will. 
It  is  difficult  to  lay  down,  says  he,  any  abstract  rule  upon  the 
subject,  but  where  I  find  the  intention,  and  I  find  words  point- 
ing out  the  intention,  and  that  if  I  give  to  the  words  their 
simple  meaning  according  to  grammar  and  according  to  their 
prima  fade  import,  I  defeat  the  intention — I  hold  that  I  am 
bound,  by  every  rule  both  of  law  and  equity,  to  see  whether  I 


HATCHER  y.  HATCHER.  445 

cannot  give  to  them  by  natural  construction  an  import  which 
will  effectuate  and  not  defeat  the  intention." 

And  in  Abbott  v.  Middleton  (7  H.  L.  Cas.  94),  the  same 
great  judge  said :  "  But  if,  upon  the  whole  frame  of  the  will, 
I  am  satisfied  of  what  was  his  general  intention,  I  start  with 
that  general  intention.  It  will  not  enable  me  to  alter  words, 
but,  having  ascertained  the  intention,  then  I  have  to  ask 
whether  I  can  or  cannot  so  construe  the  words  actually  used 
as  to  carry  out  the  intention." 

Now  here  we  are  all  clearly  satisfied  that  the  general 
scheme  or  intention  of  the  testator  was  to  distribute  in  kind 
certain  different  species  of  chattel  property  among  his  chil- 
dren, and  then  to  divide  the  remainder  of  his  estate  equally 
amongst  them.  But  it  was  also  part  and  parcel  of  this 
scheme  that  if  these  unmarried  daughters  should  fail  to  get 
full  possession  of  the  slaves  intended  for  them,  that  they 
should  be  indemnified  for  any  loss  they  might  thus  sustain ; 
and  being  so  satisfied,  the  words,  "  if  anything  should  happen 
to  the  negroes  named  for  Laura  and  Florella  before  they  get 
fully  in  possession  of  them,"  &c.,  must  be  held  to  include  a 
loss  resulting  from  the  contingency  which  has  happened.  By 
doing  so  we  certainly  effectuate  the  general  intention,  and  do 
no  great  violence  to  the  literal  meaning  of  the  words. 

Upon  the  point  that  Laura  and  Florella  were  entitled  to 
the  proceeds  of  all  the  crops  for  the  year  1866,  we  agree  with 
the  learned  judge  who  decided  this  cause,  that  they  were  sim- 
ply entitled  to  a  support. 

The  decree  of  the  Circuit  Court  of  Bedford  county  must 
be  aflSrmed. 

Decree  aflbmed. 


Bepnblicatlon  by  eodloil.— There  is  some  conflict  among  the  authorities 
as  to  whether  a  codicil  propria  vigore,  independently  of  an  expressed  or 
implied  intention,  operates  as  a  republication  of  a  wilL  It  has  been  set- 
tled, however,  by  a  long  line  of  decisions,  that  no  particular  words  are 
necessary  to  constitute  a  republication.  All  that  is  necessary  is  that  it 
BhaU  appear  that  the  testator  considered  the  paper  as  his  will  at  the  time 
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he  made  the  codicil,  and  anything  that  indicates  a  continuance  of  the 
testamentary  intent  with  respect  to  the  disposition  of  his  property,  will 
be  sufficient.    Conr  v.  Porter,  88  Gratt  278,  282. 

'*  The  effect  of  a  republication,  according  to  all  the  cases,  is  to  bring 
down  the  will  to  the  date  of  the  codicil,  so  that  both  instnunents  are  to 
be  considered  as  speaking  at  the  same  date  and  taking  eflfect  at  the  same 
time."  Corr  ▼.  Porter,  88  Gratt.  278,  288;  Payne  v.  Payne,  18  CaL  291; 
Btover  ▼.  Kendall,  1  Coldw.  657;  Mooers  ▼.  White,  6  Johns.  Ch.  860; 
Bose  ▼.  Drayton,  4  Rich.  260;  Mnrray  v.  Oliver,  6  Ir.  (N.  G.)  66. 

Consequently  the  will  is  governed  by  the  law  in  force  at  the  time  of 
the  execntion  of  the  codicil.    Oorr  ▼.  Porter,  88  Gratt.  278,  288. 

*^  Even  an  unattested  will  may  be  set  up  by  a  codicil  duly  executed. 
Harvey  v.  Chouteau,  14  Mo.  687;  Van  Courtland  v.  Eap,  1  Hill,  690. 

Thus  it  has  been  recently  held  in  Kew  Jersey  that  a  codicil  which 
confirms  the  will  so  far  as  it  is  consistent  with  it,  is  a  republication  of  the 
will  itself,  "  supplying  all  omissions  and  remedying  all  defects,  if  any,  in 
the  execution  of  the  latter."  McCurdy  v.  Neall,  42  N.  J.  Eq.  888,  886 
(1887);  s.  c,  7  Atlan.  Rep.  666;  citing  1  Redfield  on  Wills,  288. 

There  need  be  no  mechanical  connection  between  the  papers  on  which 
the  codicil  and  the  will  are  written.  Harvey  v.  Chouteau,  14  Mo.  687; 
Van  Courtland  ▼.  Kip,  1  Hill,  690. 

Nor  is  it  necessary  in  order  to  republication  that  the  will  be  before 
the  testator  at  the  time  of  executing  the  codicil,  nor  that  he  make  any 
formal  declaration  of  an  intention  to  republish.  Goodtitle  v.  Meredith,  2 
M.  &  Sel.  6. 

If  the  codicil  declares  that  it  is  to  be  taken  as  a  part  of  the  will,  it 
constitutes  a  republication  thereof.  Id.  Corr  v.  Porter,  88  Gratt.  278, 
282. 

So  that  where  the  testator  refers  to  the  will  in  his  codicil,  and  suffi- 
ciently shows  that  he  still  regards  it  as  his  will,  even  though  the  codicil 
relates  to  personal  estate  only,  it  may  operate  as  a  republication  as  to 
realty  and  pass  after-acquired  lands.  Corr  v.  Porter,  83  Gratt  278,  283; 
citing  Hulme  v.  Heyagte,  1  Mer.  285;  1  Redfield  on  Wills,  869-371;  8 
Lomax  Dig.  Real  Prop.  98-104. 

Where  a  testator,  free  from  any  undue  influence,  executes  a  codicU  to 
a  will  which  was  made  under  such  influence,  it  will  free  the  will  from 
taint  or  fraud.    O'Keall  v.  Farr,  1  Rich.  80. 
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BoBiNSON  VS.  Banbolph. 

[21  Florida^  629.] 

OoNSTBUOnON   OF  A  WILL. — ^DbTISE  IN  FEE  SIMPLE. —CeEATXON 
OF    A   SEPARATE    EQUITABLE  ESTATE. 

Where  the  intentioii  of  a  testator  to  giye  a  fee  or  other  entire  interefit  in  the 
land  does  not  clearly  appear  from  the  words  need  in  the  clanse  of  the  will  de- 
Tising  the  land,  resort  may  he  had  to  the  introductory  clause  to  explain  their 
meaning;  and  where  the  word  property  is  so  used  in  the  former  clause  as  to 
leave  a  douht  as  to  the  testator's  intention,  and  the  same  word  is  used  in  the 
latter  clause^  and  such  clause  clearly  shows  an  intention  upon  his  part  to  dis- 
pose of  all  his  estate,  it  will  he  held  that  the  fee,  or  other  entire  interest  in  the 
land,  was  intended  to  he  given,  and  passes  to  the  devisee,  the  other  parts  of 
the  will  consistiog  with  such  an  intention. 

No  particular  form  of  words  is  necessary  to  the  creation  of  a  separate  equitahle 
estate.  It  may  he  declared  in  express  terms,  or  inferred  from  the  provisions 
of  the  settlemeot  as  to  the  mode  of  enjoying  it. 

No  technical  words  are  necessary  to  a  devise  of  a  fee  simple  estate  in  land.  The 
word  property f  in  the  words  of  gift)  or  dispositive  part  of  a  will,  carries  the 
fee  or  other  entire  interest  of  the  testator  in  the  land,  unless  it  is  otherwise 
shown  hy  the  ivill  that  it  was  his  intention  to  give  a  less  estate. 

A  father  devised  eighty  acres  of  land  to  his  daughter.  Considering  the  item 
giving  it  to  her,  and  other  parts  of  the  will,  it  is  held  that  he  gave  his  entire 
interest  in  the  land.  The  same  item  of  the  will  provides  as  follows :  "  I  desire 
it  to  be  well  improved  and  to  have  a  good  tenement  house  built  upon  it  This 
property  I  desire  to  secure  to  her  so  that  neither  she  nor  her  husband  can 
ever  dispose  of  it.  I  appoint  J.  J.  D.  trustee,  to  support  these  bequests  accord- 
ing to  the  tenor  of  the  same.'*  Subsequently  to  the  testator's  death  the  daugh- 
ter married,  and  is  still  under  coverture.  Hdd,  that  the  legal  title  is  in  the 
troslee  and  that  the  property  is  the  daughter's  separate,  equitable  estate,  sub- 
ject during  coverture  to  the  restraint  imposed  upon  the  power  to  dispose  of  it. 

Appeai.  from  the  Circuit  Court  for  Orange  County. 

The  appellants,  Fanny  R.  Robinson  and  Benjamin  M.  Rob- 
inson, her  husband,  filed  their  bill  in  the  court  below  against 
Mary  Ellen  Randolph,  the  widow  of  William  M,  Randolph, 
deceased,  and  the  executrix  of  his  will,  James  J.  Daniel,  trus- 
tee under  said  will,  and  against  the  devisees  and  heirs  of  said 
William  M.  Randolph,  The  bill  prayed  that  the  title  of  said 
Fanny  R.  Robinson,  under  said  will,  to  a  piece  of  land  called 
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*^  Fanlock/'  and  otherwise  described  in  the  bill,  be  declared  to 
be  ^'  a  legal  estate  in  fee  simple  absolute  in  accordance  with 
the  intention  and  desire  of  the  said  William  M.  Bandolph, 
deceased ; "  that  the  court  declare  and  decree  that  the  follow- 
ing clause  in  said  will,  namely,  ^'  this  property  I  desire  to 
secure  to  her  so  that  neither  she  nor  her  husband  can  ever 
dispose  of  it/'  is  a  ^^  repugnant  condition  "  and  null  and  void, 
"  and  to  confirm  to  your  oratrix  the  right  to  sell  and  convey 
the  lands  devised'  to  her  by  the  said  will  as  if  the  said  daiue 
had  never  existed." 

Several  witnesses  were  exajnined  as  to  the  ^Mntention," 
^^  desire,"  and  "  design "  of  testator  in  making  the  devise  of 
the  "Fanlock"  place. 

The  will  in  question  reads  as  follows : 

''  Fanlock,  on  Lake  Oonway,  Orange  County,  Florida,  23d  of 
July,  1875. 

"  This  is  my  last  will  : 

^^  I  give  to  my  God  my  soul,  and  ask  him  in  the  name  of 
my  Lord  and  Saviour  Jesus  Christ  to  accept  it.  I  also  ask  his 
blessing  on  the  following  disposition  of  the  property  with 
which  he  has  seen  fit  to  intrust  me : 

"  First.    I  desire  the  eighty  acres,  purchased  by  me  from 

W.  A.  Patrick,  known  as ,  on  Lake  Conway,  aforesaid, 

to  be  improved  as  it  may  be  convenient  to  do  so  and.  planted 
in  oranges,  say  one  thousand,  and  also  in  some  plums  and 
guavas,  and  I  hereby  give  the  same  and  its  revenues  to  my 
grandson,  William  Eandolph  Harney.  He  is  not,  however,  to 
have  possession  until  he  is  twenty-five  years  old.  If  he  dies, 
his  father  shall  have  a  life  estate  in  it,  and  after  his  death  it 
is  to  revert  to  my  heirs. 

"  Second.  I  give  the  other  eighty  acres  bought  by  me  from 
said  Patrick,  situate  on  Lake  Conway,  aforesaid,  to  my  daugh- 
ter Fanny.  The  place  is  called  Fanlock.  I  desire  it  to  be 
well  improved,  and  to  have  a  good  tenement  house  built  upon 
it.  This  property  I  desire  to  secure  to  her  so  that  neither  she 
nor  her  husband  can  ever  dispose  of  it.    I  appoint  my  friend, 
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J.  J.  Daniel,  trnstee,  to  Bopport  these  bequests  according  to 
the  tenor  of  the  same. 

"  Third,  I  desire  my  wife  to  build  a  good  house  for  my 
son.     I  give  to  my  son  my  gun  and  watch. 

"  Fourth.  I  give  to  my  friend,  R.  H.  Brown,  my  fishing 
rod  and  reel. 

"  Fifth.  I  wish  my  wife  to  purchase  some  tokens  of  esteem 
and  present  them  to  those  friends  to  whom  she  knows  that  I 
am  attached.  There  are  several  of  whose  my  dear  mother  and 
Jenny  that  I  confide  to  her. 

"  Sixth.  All  the  residue  of  my  property,  real,  personal,  and 
mixed,  movable  and  immovable,  I  give  to  my  beloved  wife, 
Mary  Ellen  Randolph.  I  advise  her  to  build  her  a  good  house 
on  Ghitlin,  surround  herself  with  comforts,  plant  trees,  estab- 
lish on  the  southern  slope  of  the  McBobert  tract  pits  for  pine 
apples,  and  to  amuse  herself  with  poultry.  I  know  that  she 
will  bnild  a  church.  I  advise  her  to  gather  up  all  the  money 
that  she  can  by  the  sale  of  the  hotel  property,  the  saw  mill, 
the  insurance  money,  and  invest  the  same  by  loan  on  first 
mortgage  in  Jacksonville,  always  taking  the  advice  of  a  good 
and  honest  lawyer  on  the  title  and  the  security,  and  having 
his  opinion  in  writing.  Of  course  she  will  have  to  take  from 
the  sum  sufficient  means  to  effect  the  improvements  of  which 
I  speak. 

^^  I  have  one  piece  of  advice,  never  go  in  debt,  and  never 
go  security  for  any  one,  no  matter  whom.  I  advise  her  to 
make  a  will  and  give  her  property  as  it  will  do  most  good. 

««  The  foregoing  will  is  written,  dated,  and  signed  by  me, 
and  is  a  good  olographic  will  by  the  laws  of  Louisiana. 

"  I  make  my  wife,  Mary  E.  Randolph,  my  executrix  with 
seizer  of  my  property.  I  advise  her  to  consult  Daniel,  of 
Jacksonville,  on  her  legal  aflfairs  in  Florida,  and  my  dear 
friends,  Livingston  and  Brown,  about  my  affairs  in  Louisiana. 
I  advise  her  to  consult  Mr.  Whitner  on  any  plan  of  improve- 
ment she  may  contemplate  making.  His  experience  is  very 
long,  W.  M.  Randolph." 

'^  The  above  instrument,  on  one  sheet  of  paper,  written  on 
Vol.  v.— 29 
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three  pagesy  was  now  here  subseribed  by  W.  M.  Bandolph,  the 
testator,  in  the  presence  of  each  of  ns,  and  was  at  the  same 
time  declared  to  be  his  last  will  and  testament,  and  we,  at  his 
request,  sign  onr  names  hereto  as  attesting  witnesses  in  the 
presence  of  the  testator  and  in  the  presence  of  each  other,  on 
the  next  page  of  this  sheet. 

"  Charles  Wemrich|  at  Lake  Conway,  and  resident  of  Or- 
ange connty,  State  of  Florida. 

'^  K  F.  Eppes,  at  Lake  Conway,  and  a  resident  of  OrtDge 
county,  in  the  State  of  Florida. 

^^  Selby  Harney,  at  Lake  Con\ray,  and  a  resident  of  Orange 
connty,  in  the  State  of  Florida." 

The  decree  in  the  Circuit  Court,  which  was  appealed  from, 
is  as  follows :  ^^  This  canse  coming  on  this  day  for  a  final  hear- 
ing npon  the  pleadings  and  proofs,  it  is  the  opinion  of  the 
court  that  the  legal  estate  in  and  to  the  land  given  to  Fanny 
Eandolph  by  Wm.  M.  Randolph,  the  testator,  by  the  second 
clause  of  his  will,  is  vested  in  Mary  £.  Bandolph,  executrix  of 
the  said  will,  and  that  the  said  executrix  is  charged  by  said 
will  with  the  dnty  of  improving  said  lands,  and  making  such 
disposition  thereof,  with  the  advice  and  direction  of  James  J. 
Dimiel,  as  will  vest  the  use  in  the  complainant,  Fanny  Kan- 
dolph  Bobinson,  during  her  life.  It  is  therefore  ordered, 
adjudged,  and  decreed  that    *    *    the  bill  be  dismissed." 

James  D.  Beggs,  for  appellants. 

Eaney,  J.  The  first  inquiry  in  this  cause  is  as  to  the 
quantity  and  character  of  the  estate  which  Mrs.  Robinson  is 
entitled  to  under  the  last  will  and  testament  of  her  father, 
William  M.  Sandolph,  in  the  eighty  acres  of  laud  described 
in  the  second  item  as  Fanlock.  The  Circuit  Judge  decided 
that  the  legal  estate  is  vested  in  the  executrix,  and  that  such 
executrix  is  charged  by  the  will  with  the  duty  of  improving 
the  land  and  making  such  disposition  thereof,  with  the  advice 
and  direction  of  J.  J.  Daniel,  as  will  vest  the  use  in  Mrs. 
Bobinson  during  her  life.    This  decree  is  brought  here  for 
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review.    It  is  contended  on  behalf  of  Mrs.  Bobinson  that  she 
has  a  legal  estate  in  fee  nnincnmbered  by  any  tnist. 

The  word  heirs  was  not  considered  in  England,  even  prior 

to  the  statnte  of  1  Victoria,  ch.  26  (A.  D.  1888),  necessary  to 

the  creation  by  devise  of  an  estate  in  fee  simple  in  land,  bnt 

other  apt  expressions  in  the  will  denoting  an  intention  to 

create  such  an  estate,  were  held  sufficient.    Among  others, 

this  effect  was  given  to  a  devise  to  one  in  fee  aitnple  or  to  a 

person  and  his  assigns  forever.    In  that  conntry  an  indefinite 

devise  of  land,  as  simply  to  A.,  without  other  words,  in  a  will 

executed  prior  to  the  operation  of  the  statute  referred  to, 

created  only  a  life  estate  in  the  devisee.    The  same  rule  has 

been  recognized  in  most  of  the  States  of  the  Union  in  the 

absence  of  a  curative  statnte;  yet  not  in  all  of  them,  the 

Supreme  Court  of  Ohio  holding  that  it  did  not  obtain  in  that 

State,  and  in  South  Carolina  the  Equity  Court  of  Appeals 

taking  the  same  view  {Jenkins  v.  Clement^  Harper's  Beports, 

72),  bnt  the  law  judges  following  the  old  rule  (HcM  v.  Oood- 

vfifiy  2  N.  <ik  McC.  383),  and  the  Legislature  subsequently 

adopting  that  of  the  equity  judges.     {Peyton  v.  Smith,  4  McC. 

476.)    In  Florida  we  have  no  statute,  nor  any  decision  of  this 

court. 

Mr.  Jarman,  in  his  treatise  on  wills  (vol.  3,  p.  22,  5  Am. 
ed.),  speaking  of  the  rule  as  generally  adopted,  says  this  rule 
of  construction  is  entirely  technical,  as,  according  to  popular 
notions,  the  gift  of  any  subject  simply  comprehends  all  the 
interest  therein ;  and  a  conviction  that  the  rule  is  generally 
subversive  of  the  actual  intention  of  testators,  always  indnced 
the  courts  to  lend  a  willing  ear  whenever  a  plausible  pretext 
for  a  departure  from  it  could  be  suggested.  It  has  been  long 
settled  that  when  a  devisee  whose  estate  is  undefined  is  direct- 
ed to  pay  the  testator's  debts  or  legacies,  or  a  specific  sum  in 
gross,  he  takes  an  estate  in  fee  on  the  ground  that  if  he 
took  an  estate  for  life  only  he  might  be  damnified  by  the  de- 
termination of  his  interest  before  reimbursement  for  expendi- 
tures. The  disparity  in  tlie  amount  charged  upon  the  devisee 
to  the  value  of  the  land  made  no  difference.  Where  the 
chai^  however,  is  upon  the  land  so  devised,  and  not  upon 
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the  devisee  personally,  the  indefinite  devise  is  not  enlai^ 
from  a  life  estate  to  one  in  fee.  Again,  a  fee  simple  he  states 
is  held  to  pass  by  an  indefinite  devise  where  it  is  succeeded  by 
a  gift  over  in  the  event  of  the  firat  devisee  dying  under  tlie 
age  of  twenty-one  years ;  such  devise  over  being  considered  to 
denote  that  the  first  devisee  is  to  have  the  inheritance  in  the 
alternative  event  of  his  attaining  the  age  in  question,  since  in 
any  other  supposition  the  making  the  ulterior  devise  depend- 
ent on  the  contingency  of  the  devisee  dying  under  the  pre- 
scribed age  is  very  capricious,  if,  not  absurd.  If  the  dev^ee 
over  confers  only  an  estate  for  life,  or  if  the  contingency  is 
the  dying  of  the  prior  devisee  under  any  other  age  than  ma- 
jority,  such  prior  devisee  still  takes  a  fee.    (Ibid.  26,  27.) 

It  has,  moreover,  long  been  established  that  the  use  of  the 
word  estate  in  the  words  of  gift,  or  dispositive  part  of  the  will, 
as  my  estate  at  A.  or  in  A.,  or  ^'  my  estate  of  Ashton,"  though 
accompanied  by  words  of  locality  or  other  expressions  referable 
exclusively  to  the  corpus  of  the  property,  will  carry  the  in- 
heritance ;  yet  it  has  been  held  that  such  will  not  be  the  case 
where  it  is  not  an  operative  word,  or  is  used  merely  in  the 
introductory  part  of  the  will  by  the  testator  in  expressing  an 
intention  to  dispose  of  all  his  worldly  estate,  or  where  it  is  by 
its  reference  restrained  to  an  antecedent  word  of  devise.  (Ibid. 
32  et  seq.)  The  word  property  is  held  to  be  the  equivalent  of 
the  word  estate  in  giving  a  fee,  and,  like  it,  to  pass  the  interest 
of  the  testator  in  the  land.     (Ibid.  43.) 

In  Roe  V.  Shdl  (16  East,  251),  the  will,  after  making  be- 
quests to  several  of  the  testator's  relatives  out  of  his  stock  in 
4  per  cent,  consols,  and  of  all  his  wearing  apparel,  devised  as 
follows :  "  And  after  all  my  just  debts  and  funeral  expenses 
are  paid,  I  leave  all  the  remainder  in  the  above  stock  with  my 
freehold  property  to  my  sister,  Margaret  Stoker,  and  all  other 
moneys  due  me ; ''  and  it  was  held  that  the  sister  took  a  fee  in 
the  real  estate.  Lord  EUenborough  said :  ^^  There  can  be  no 
doubt  about  his  stocks,  and  Lord  Mansfield  was  of  the  opinion 
fhat  the  word  effects  was  synonymous  to  property^  and  would 
carry  a  fee."  LeBlanc,  J.,  remarked :  "  Property  is  a  word  large 
enough  to  carry  the  interest  in  the  estate."    (See  Patterson  v. 
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Buddartj  17  Beavan,  210 ;  also  Nichols  v.  Butcher^  18  Vesey, 
193,  where  a  devise  of  "  all  mj  real  and  personal  property  to 
my  wife'''  passed  the  estate  to  the  devisee  and  her  heirs. 
{Doe  y.  RobertSy  11  A.  &  E.  1000.)  In  Doe  v.  Morga/n  (6  B. 
&  0.  512)  the  testator  was  seized  in  fee  of  the  premises  in 
question,  and  after  giving  some  pecuniary  legacies,  his  will 
proceeded  as  follows :  ^^  And  all  my  property  and  effects  of 
all  claims  I  shall  have,  I  give  to  my  brother,  John  Morgan,  of 
Tall  Glase  in  Cray,  but  my  mother  is  at  liberty  to  give  £1,000 
of  my  property  where  she  pleases."  It  was  held  that  the  real 
estate  passed  to  the  brother.  Lord  Tenterden  remarking  that 
it  had  been  decided  in  many  eases  that  in  a  will  the  word 
property  is  of  itself  sufficient  to  pass  real  estate,  unless  there 
be  eofn^ing  in  other  paHs  of  it  to  ehovo  oUarly  that  the  word 
was  used  in  a  more  confined  eensej  and  it  was  further  held  that 
the  use  of  the  same  word  as  to  the  £1,000  was  not  sufficient  to 
show  that  it  was  used  previously  in  a  more  confined  sense. 
(RanddU  v.  Tuchin,  7  Taunton,  410.)  In  Bailie  v.  OcJs  (2 
Yes.  Sen.)  a  devise  to  ^'my  son  Charles  all  that  estate  I 
bought  of  Mead,  after  the  death  of  my  wife,"  was  held  to 
pass  the  fee,  and  likewise  the  words,  ^^  AH  my  land  and  estate 
in  Upper  Caterby  in  Korthamptonshire,"  in  Barry  v.  Edge- 
woHhy  2  P.  Wms.  623. 

In  our  country  we  find  a  similar  view  obtaining.  In  Lam- 
lerts  v.  Paine  (3  Cr.  97),  a  devise  of  all  the  estate  called  Mar- 
rowbone, lying  in  Henry  County,  containing  by  estimate  2585 
acres  of  land,  and  also  one  other  tract  containing,  &c.,  called 
P.  F.,  was  held  to  carry  the  fee  in  Marrowbone.  The  word 
estate  is  said,  in  the  opinion,  to  be  sufficiently  descriptive  in 
testamentary  oases  of  both  the  subject  and  the  interest  existing 
in  it — and  though  its  meaning  may  be  restricted  by  circum- 
stances or  expressions  indicative  of  its  being  used  in  a  limited 
or  particular  sense  so  as  to  confine  it  to  the  subject  alone,  yet 
in  its  general  use  it  is  understood  to  apply  more  pertinently  to 
the  interest  in  the  subject.  (See,  also,  Godfrey  v.  Bumphrey^ 
18  Pick.  539.)  In  Maryland  it  is  held  that  no  technical  terms, 
no  particular  form  of  words  in  a  will,  are  necessary  to  create 
an  estate  in  fee,  but  any  words  sufficiently  showing  the  inten- 
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tion  of  the  testator  to  dispose  of  his  whole  interest  in  the  thing 
devised  will  suffice ;  and  that  when  the  intention  of  a  tdstator 
does  not  clearly  appear  from  the  words  used  in  a  clause  of  his 
will  which  is  to  be  oonstmed,  resort  may  be  had  to  the  intro- 
dnctory  danse  to  explain  their  meaning ;  and  that  the  words 
"estate,"  "property,"  "all  I  have,"  "all  I  am  worth," 
"  everything  I  die  possessed  of,"  "  all  and  everything,'*  used 
in  a  devise  will  pass  the  fee,  snch  intent  being  manifest  from 
all  parts  of  the  will  taken  together.  {Chamberlain  €i  al.  v. 
Ounngs  et  al.^  80  Md.  447;  £urke  v.  Chamberlainj  22  Md. 
810.)  In  Massachusetts,  when  the  devise  was :  "  To  A.  I  give 
and  devise  all  my  lands  and  tenements  in  W.,  with  the  privi- 
leges and  appurtenances  to  the  same  belonging,  containing  400 
acres,  be  the  same  more  or  less.  This  estate  was  formerly  the 
property  of  G.,  and  I  now  devise  it  as  a  token  of  respect  for 
the  devisee,  and  in  consideration  of  his  services  in  directing 
the  education  of  my  two  grandsons."  A  fee  was  held  to  pass 
to  A.,  although  words  of  inheritance  were  annexed  to  other 
devises  in  the  same  will.  {Ldand  v.  Adams^  9  Gray,  171 ; 
Lincoln  v.  Lincoln^  107  Mass.  590 ;  Grossman  v.  ^idd^  119 
Mass.  170.)  In  New  Hampshire,  where  the  devise  was  in 
these  words :  "  I  will  all  my  landed  property  in  Northampton 
to  Abner  Fogg,"  it  was  held  that  the  devisee  took  a  fee. 
{Jpbgg  V.  Clarke,  1  N.  H.  163.)  In  the  opinion  in  this  case  it 
is  observed  "  the  word  property,  in  its  most  strict  and  proper 
sense,  relates  solely  to  the  quantity  of  the  estate  in  the  land, 
and  unless  words  restraining  its  signification  are  added,  always 
means  the  whole  interest.  The  word  property  in  such  connec- 
tion is  synonymous  with  the  word  estate  or  interest,  and  in- 
cludes everything  on  the  land  which  the  testator  possessed," 
(See,  also,  Morrison  v.  Semple^  6  Benny,  94 ;  Caldwell  v.  Fer- 
ffuson^  2  Yates,  250 ;  jRossiter  v.  SimmonSy  6  S.  &  B.  452.) 
In  New  York,  in  the  case  ot  Jackson  v.  Howard  (17  John. 
281),  the  words  of  the  will  were,  "My  property,  after  my 
debts  are  paid,  I  leave  and  bequeath  to  my  beloved  wife  A., 
and  wish  her  to  educate  my  two  daughters,"  *  *  *  with- 
out any  other  devise  or  bequest,  except  a  ring  to  another  per- 
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son,  and  it  was  decided  that  the  wife  took  the  fee  in  the 
realty. 

Oonfining  our  view  to  the  seoond  item  of  Mr.  Bandolpb's 
will,  we  do  not  think  the  word  property  ased  therein  can 
be  regarded  as  not  operative.    It  is  a  part  of  the  devising  or 
dispositive  portion  of  the  wilL    The  testator  had  not  previoas- 
ly  completed  the  provision  for  his  daughter.    The  case  is  very 
mnch  like  that  of  Ldand  v.  Adams  (supra)^  where  it  is  said : 
^^  We  view  the  second  sentence  in  this  devise  as  it  stands  in  the 
will,  not  as  introduced  incidentally,  after  the  devising  part  was 
perfected,  bnt  as  an  operative  part  of  the  devise.    In  that  sen- 
tence the  devisor  expressly  repeats  the  devise  of  the  *  estate,' 
which  in  the  first  sentence  he  devised  by  the  words,  ^  lands 
and  tenements.'    Both  mast  be  taken  together."    We  think 
the  nse  of  the  word  property  in  the  fonrth  sentence  of  the 
second  item  of  Mr.  Randolph's  will,  which  is  to  be  taken  or 
construed  with  the  first  sentence,  and  other  sentences,  shows 
that  he  was  dealing  with  and  had  in  his  mind  his  property,  or 
estate  in  the  land,  and  intended  to  give  and  secure  this  prop- 
erty and  estate  to  the  daoghter.    There  is  nothing  in  any  part 
of  the  will  showing  that  this  word  was  used  in  a  more  con- 
fined sense,  or  that  he  meant  to  give  less  than  his  whole  inter- 
est in  the  land.    In  the  case  last  cited  the  following  language 
from  Randall  v.  Tuchm  (2  Marsh.  117)  is  approvingly  quoted : 
"  It  is  admitted  very  properly  that  the  word  *  estate '  or  ^  es- 
tates '  will  carry  a  fee  unless  the  other  parts  of  the  will  restrain 
the  effect  of  it.    Formerly  a  narrower  construction  prevailed, 
and  it  was  held  that  if  the  word  '  estate '  were  attended  by 
words  designating  the  thing  devised  or  its  situation,  it  was  to 
be  considered  as  not  descriptive  of  the  interest  intended  to  be 
passed,  but  only  of  the  lands  themselves,  which  were  the  sub- 
ject of  the  devise.    Latterly,  however,  a  more  liberal  construc- 
tion has  been  adopted ;  and  the  word  estate,  though  it  be  fol- 
lowed by  words  which  point  at  the  situation,  or  at  the  partic- 
ular house  or  land,  has  been  held  to  convey  a  fee  simple.    It 
may  be  restrained,  it  may  be  shown  by  other  parts  of  the  will 
that  the  testator  has  used  the  word  as  descriptive  only  of  the 
thing  devised,  and  not  of  the  interest  intended  to  be  conveyed ; 
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but  then  it  lies  on  the  party  who  contends  for  this  narrow 
construction  to  show  that  there  are  such  words  of  restraint  in 
the  will ; "  and  after  quoting  from  or  citing  the  same  cases  as 
reported  in  6  Taunton,  410;  Roe  v.  Baoon  (4  M.  &  8. 866), 
Utkwatt  Y.  Bryant  (6  Taunton,  SIT),  it  is  remarked :  ^^  These 
causes  are  decisive  that  the  word  *  estate,'  even  when  used  in  a 
will  as  a  word  of  reference,  will  carry  a  fee  unless  other  paHs 
of  the  will  show  that  such  was  not  the  testator's  intention." 

Admitting,  even,  that  the  intention  to  give  his  whole  inter- 
est in  the  land  does  not,  upon  the  basis  of  the  rule  inyoked, 
appear  in  the  clause  or  item  in  question,  but  that  the  clause  or 
item  leaves  the  question  in  doubt,  we  are  permitted,  by  the 
rule  laid  down  in  Maryland  and  elsewhere,  to  look  to  the  id- 
troductory  clause  of  the  will.  We  there  find  the  same  word 
used  In  asking  Divine  blessing  upon  the  ^^  following  dis- 
position of  the  property^**  with  which  he  has  been  intrusted. 
Not  part  of  the  property,  but  all  of  it.  In  Chatnherlain  v. 
Owvngn  (8upra)j  the  Supreme  Court  of  Maryland  says :  "  When 
the  intention  of  the  testator  does  not  clearly  appear  from  the 
words  used  in  the  clause  of  a  will  which  is  to  be  construed, 
then  a  resort  may  be  had  to  the  introductory  clause,  if  there 
be  one,  to  explain  their  meaning,  and  if  by  it  is  manifested  an 
intention  upon  the  part  of  the  testator  to  dispose  of  the  whole 
of  his  estate,  the  words  in  the  clause  to  be  construed,  which 
otherwise  would  be  of  doubtful  meaning,  and  consequently 
not  sufficient  to  pass  the  fee,  shall  be  taken  in  that  sense 
which  accords  with  the  intention  expressed  in  the  introduc- 
tory clause,  and  will  pass  the  inheritance  and  give  effect  to  all 
parts  of  the  will."  In  that  case  the  clause  to  be  construed 
gave  to  E.  P.  B.  one  half  of  certain  personal  property,  and 
*^  likewise,  one  half  of  all  and  everything  that  shall  fall  to  me 
(the  testator)  at  my  mother's  decease,"  and  the  introductory 
clause  was :  ^^  And  as  touching  such  worldly  eetate  wherevrith 
it  hath  pleased  God  to  bless  me  in  this  life,  I  give,  devise,  and 
dispose  of  the  same  in  the  manner  and  form  following."  This 
introductory  clause  was  held  to  show  an  intention  to  dispose 
of  the  testator's  whole  estate,  and  the  court  say:  ^^  Having 
the  intention  of  the  testator  clearly  and  plainly  manifested  in 
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the  introductory  clause  of  the  will  to  dispose  of  his  whole 
estate,  the  words  ^  all  and  everything '  are  sufficient  to  pass 
the  fee "  in  the  lands  falling  to  the  testator  at  his  mother^s 
decease.  In  Fogg  v.  Clarke  {supra)  the  introductory  clause 
of  the  will  was  as  follows :  ^'  As  to  my  real  and  personal  estate, 
I  do  will  the  same  to  be  disposed  of  as  follows/'  and  the  court 
say :  **  But  such  introductory  words,  it  has  often  been  decided, 
are  not  sufficient  to  pass  a  fee  when  the  words  of  the  devise 
themselves  import  nothing  beyond  a  mere  devise  of  the  land 
withoat  expressing  the  nature  of  the  estate  which  the  devisee 
is  to  have  in  it,  such  introductory  expressions  are  still,  entitled 
to  some  consideration,  and  when  accompanied  with  other  ex- 
pressions general  or  particular,  corroborating  the  presumption 
that  the  testator  intended  to  give  a  fee,  may  cause  such  words 
to  pass  a  fee  without  any  words  of  inheritance,  although  such 
devise  unconnected  with  them  might  not  be  sufficient  for  that 
purpose."  ♦  ♦  ♦  "The  words  of  this  devise,  all  my 
landed  property  in  Northampton^  distinctly  refer  to  the  extent 
of  the  testator's  interest  in  the  land,  and  taken  in  connection 
with  the  introductory  words  of  the  will  disclosing  his  intention 
to  dispose  of  his  whole  estate,  afford  sufficient  evidence  that 
he  intended  to  give  a  fee."  In  Virginia  it  is  held  that  the  use 
of  the  word  "estate"  or  "property"  in  the  introductory 
clause  of  a  will  is  sufficient  to  enable  a  definite  devise  to  carry 
a  fee. 

There  is  not  wanting  on  the  face  of  the  will  other  good 
reasons  for  believing  that  the  testator  intended  to  give  a  fee 
to  his  daughter.  It  is  to  be  observed  that  there  is  not  used 
what  might  be  called  a  proper  word  of  limitation  (as  opposed 
to  words  which  by  construction  are  held  sufficient)  to  create  a 
fee  in  the  devises  either  to  the  grandson,  the  daughter,  or  the 
widow,  who  are  evidently  the  principal  objects  of  his  care  and 
bounty.  There  is,  however,  no  room  for  doubt  in  view  of  the 
rule  of  construction  referred  to  above,  by  which  a  prior  devisee 
is  held  to  have  a  fee  when  an  indefinite  devise  to  him  is  to  be 
succeeded  by  a  gift  over  to  another  in  the  event  of  the  former 
dying  under  a  particular  age,  and  ho  does  not  die  under  such 
age.    {Brigg  v.  Shaw^  9  Allen,  516.)    In  Cook  v.  Edmea  (11 
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HasB.  528),  the  testator  devised  to  his  '^  grandson,  Gr^ry  C, 
only  child  of  his  son,  Daniel  C,  a  certain  piece  of  land  in 
Watertown  containing  abont  six  acres,"  without  any  words  in 
the  clanse  indicating  the  daration  of  the  estate  he  intended  to 
bestow.  A  preceding  item  of  the  will  gave  to  a  eon^  Stephen, 
a  moiety  of  land  in  Newton,  and  *^  all  the  lands,  houses,  ftc«, 
described  in  his  deed  of  gift  to  him  *  *  * ;  the  eaid  l^epken 
paying  one  half  the  income  to  the  widow,  and  certain  other 
sums  specified  in  the  condition  of  said  mortgage,  and  aUo  one 
half  the  legadei  given  in  the  will  to  the  testator's  grandchil- 
dren;" and  another  item  gave  to  his  son  Israel  the  other 
moiety  of  the  land  in  N.,  he  paying  one  half  the  legacies  to  the 
grandchildren.  After  observing  that  the  whole  of  the  will 
should  be  looked  into,  and  there  should  be  drawn  from  snch 
parts  of  it  as  have  a  bearing  upon  the  clause  or  devise  under 
consideration,  what  was  the  probable  intent  and  design  of  the 
testator  as  to  the  duration  of  tlie  estate  he  had  determined  to 
bestow  upon  his  grandchild,  the  court  say:  *'If,  in  this  inqnirf, 
it  should  appear  that  in  other  devises  contained  in  the  will 
the  testator  manifestly  intended  estates  in  fee  to  the  dev^isee 
withont  asing  apt  words  for  the  purpose,  it  would  be  natural 
to  snppose  that  such  was  his  intention  in  other  parts  of  the 
will  where  the  same  ambiguity  might  exist.  Now,  in  the 
devise  to  Stephen,  *  *  *  it  cannot  be  snpposed  that  he 
intended  only  to  paes  an  estate  for  life ;  yet  there  are  no  wordB 
of  inheritance.  But  the  law  construes  this  to  be  a  devise  in 
fee  simple,  because  the  land  being  burdened  with  the  payment 
of  one  half  of  the  income  to  the  widow  of  the  testator,  and 
with  the  payment  of  the  legacies,  such  must  have  been  the 
intention  of  the  testator.  The  same  observation  will  apply  to 
Israel  C,  to  whom  the  other  moiety  of  the  land  in  Newton  is 
devised,  without  any  word  of  inheritance,  but  on  condition  of 
his  paying  one  half  the  legacies ;  and  yet  he  left  that  intention 
wholly  unexpressed  by  any  words  made  nse  of  by  him  in  the 
respective  devises."  In  OAamierlain  v.  Owinge  {ntpra),  it 
was  contended  that  inasmuch  as  a  devise  to  Stephen  was  to 
him  and  his  heirs,  it  followed  that  the  testator  knew  what 
terms  were  required  to  pass  the  fee,  and  that  therefore  the 


ROBINSON  T.  BANDOLPBL  469 

omission  of  Bnch  terms  io  the  devise  to  Eleanor  indicated  an 
intention  to  give  her  but  a  life  estate.  The  court  did  not  con- 
cur in  this,  but  held  that  having  shown  it  to  have  been  the 
manifest  intentioD  of  the  testator  to  dispose  of  his  whole  estate, 
and  that  he  used  words  sufficient  in  lo/w  to  pass  the  fee  in  his 
devise  to  £leanor,  the  omission  to  use  technical  words  of  in- 
heritance was  to  be  attributed  to  the  want  of  skill  in  the  drafts- 
man, and  not  to  an  intention  to  give  her  but  a  life  estate. 

Applying  the  reasoning  above  to  the  will  before  us,  the 
conclusion  to  be  drawn  from  a  consideration  of  the  devises  to 
the  grandson  and  widow  is  potent,  as  showing  an  intention  of 
the  testator  to  give  the  daughter  a  fee.  If  it  be  urged  that  a 
want  of  skill  cannot  be  imputed  to  the  testator  in  this  case,  it 
certainly  cannot  be  said  that  the  testator's  knowledge  of  the 
effect  of  the  rules  of  law  invoked  does  not  indicate  that  by  his 
use  of  words  or  language  invoking  such  rules  they  were  relied 
upon  by  him  to  effectuate  the  intention  they  imply. 

Moreover,  it  is  a  rule  that  the  same  word  used  in  different 
parts  of  a  wiU  is  to  be  taken  as  having  been  used  in  the  same 
sense,  unless  there  is  something  to  show  the  contrary.  (Saw- 
ley  V.  NortkampUm^  8  Mass.  82.)  We  find  the  word  property, 
used  in  the  clause  in  question,  in  the  devise  to  the  widow,  and 
in  the  introductory  clause,  and  it  is  perfectly  clear  that  in  the 
latter  two  instances  that  it  means  not  only  the  subject-matter, 
but  the  interest  of  the  testator  therein,  and  there  is  no  reason 
why  a  different  meaning  should  be  given,  or  a  different  pur- 
pose attributed  to  the  testator  in  its  nse  in  the  first  instance. 

Looking  at  the  will  as  a  whole,  we  think  it  was  evidently 
the  intention  of  the  testator  to  give  a  fee  to  his  daughter,  as- 
suming such  was  his  estate  in  the  land,  and  the  intent  of  the 
testator  is  the  great  purpose  to  be  effected  where  no  rule  of 
law  is  violated  in  doing  it.  {Lines  v.  Dardeuj  5  Fla.  61 ;  8 
Oranch,  134 ;  Jctokson  v.  Bouselj  17  John.  281 ;  Den  v.  Payne^ 
5  Haywood,  108 ;  Morrison  v.  SemplSj  6  Benny,  94 ;  Tatutn 
V.  MoOleUcmj  50  Mies.  1.) 

Having  concluded  that  the  quantity  of  interest  or  estate 
derived  is  a  fee,  the  next  question  arises  upon  the  effect  of  the 
provision  that  the  property  shall  be  so  secured  to  the  daughter 
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that  neither  she  nor  husband  shall  ever  dispose  of  it^  indnding 
that  appointing  Mr.  Daniel  trustee  to  support  the  devise. 

Counsel  for  appellant  contends  that  the  restraint  upon 
alienation  is  void.  He  cites  1  Redfield  on  Wills,  448 ;  2  Jar- 
man,  528,  629 ;  21  Pick.  427.  There  is  nothing  in  these  cita- 
tions inconsistent  with  the  views  we  shall  now  submit. 

It  is  settled  that  if  a  grant  or  devise  to  a  male  person  of  an 
absolute  estate,  legal  or  equitable  in  fee  for  life,  be  made,  and 
there  is  annexed  to  it  a  condition  that  the  grantee  or  devisee 
shall  not  have  power  to  alien  it  at  all,  the  condition  is  void, 
and  the  estate,  in  fee  or  for  life  as  it  may  be,  will  rest  abso- 
lutely in  the  grantee  or  devisee.  The  power  of  alienation 
being  necessarily  and  inseparably  incidental  to  such  an  estate, 
it  is  held  that  to  deny  it  is  an  attempt  to  create  a  new  estate 
not  known  to  the  law.  There  are,  however,  modifications  of 
this  rule  which  allow  a  restraint  upon  alienation  for  a  limited 
stated  period  (2  Jarman,  588  ;  1  Washbume  on  Seal  Prop- 
erty, 80)  and  provide  for  the  cessation  of  a  life  estate,  with 
limitation  over  in  fee  to  another  person,  upon  the  tenant  alien- 
ing his  interest.  We  are  not,  however,  dealing  with  a  devise 
to  or  provision  for  a  man.  The  provision  is  for  a  daughter, 
and  the  object  and  intent  of  the  testator  was  to  provide  for 
her.  Either  a  proximate  and  probable,  or  a  remote  and  pos- 
sible, marriage  of  his  daughter  was  in  his  mind.  In  the  light 
of  both  English  and  American  authorities,  we  do  not  think  it 
can  be  longer  doubted  that  restraints  upon  both  alienation  and 
anticipation,  or  either,  to  be  effectual  during  coverture,  may  be 
annexed  to  the  separate  equitable  estate  of  a  married  woman. 
It  makes  no  difference  that  the  grant  or  devise  so  restrained 
was  made  or  took  effect  while  the  daughter  was  single.  If 
before  disposing  of  the  estate  she  marry,  the  limitation  or  res- 
traint becomes  effectual  upon,  and  it  continues  so  throughout 
the  duration  of,  such  marriage;  should  she  become  discovert, 
and  marry  again  without  having  in  the  interim  parted  with 
her  property,  the  restraint  again  becomes  effectual  for  such 
subsequent  marriage.  It  is  true  that  during  tlie  period  she  iB 
single  the  restraint  is  not  binding,  and  in  such  unmarried  state 
she  may  act  as  if  it  was  not  expressed  or  clearly  implied  in  the 
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deed  or  will  under  which  she  takes.  At  one  time  this  restrain- 
ing power  was  denied  by  the  English  courts.  {Newton  y. 
Reidj  4  Simon,  141 ;  Mawey  v.  Parker,  2  M.  &  K.  174.)  But 
in  the  later  cases  it  has  become  settled,  and  Newton  v.  Reid 
and  Maesey  v.  Parker^  so  far  as  they  question  it,  are  not  fol- 
lowed. It  was  found  that  the  power  of  disposition  given  to  a 
married  woman  over  her  separate  equitable  estate  was,  in  yiew 
of  the  well-known  infloence  of  the  husband,  destructive  of  the 
very  security  intended  for  it.  The  Court  of  Equity,  having 
created  such  estate,  it  was  held  that  it  could  modify  its  crea- 
ture by  annexing  to  it  the  restraining  feature.  {T^Mett  v. 
Armatronffj  1  Beavan,  1,  and  s.  o.,  4  Mylne  &  Craig,  377 ; 
Scarborough  v.  Boardman,  1  Beavan,  84,  and  s.  o.,  4  M.  & 
C.  377 ;  Clark  v.  Jaquee^  1  Beavan,  36 ;  Baggett  v.  Meux,  1 
Collyer,  188,  s.  o.,  1  Phillips,  627;  Gaulder  v.  Camm,  1  DeG. 
F.  &  J.  146;  PeiUion  v.  Brooking,  25  Beavan,  218.) 

The  same  doctrine  is  recognized  in  States  of  the  Union. 
{^ears  v.  Brooks,  12  Ga.  195 ;  Robert  v.  West,  15  Ga.  122 ; 
Freeman  v.  Flood,  16  Ga.  528 ;  Weeks  v.  Sego,  9  Ga.  199 ; 
Nix  V.  Bradley,  6  Richardson  Eq.  Eeps.  43;  Beaufort  v. 
Colyer,  6  Humphries,  486 ;  Perkins  v.  Hays,  8  Gray,  405 ; 
Nixon  V.  Rose,  12  Grattan,  426 ;  2  Perry  on  Trusts,  §§  670, 
671.) 

In  Fears  v.  Brooks,  Nisbet,  J.,  speaking  for  the  court, 
said  :  '^  A  separate  estate  may  be  made  in  a  feme  sole  as  well 
as  in  a  married  woman,  which,  upon  marriage,  will  be  good 
against  the  marital  right,  and  this  although  no  particular  mar* 
riage  be  in  contemplation.  Upon  marriage  the  trust  will 
immediately  attach  upon  the  property  so  as  to  exclude  the 
husband's  title,  although  no  further  settlement  be  executed." 

It  is  true  that  in  Pennsylvania  no  such  restraint  can  be  sus- 
tained unless  there  is  a  marriage  in  immediate  view  when  the 
trust  is  created,  and  that  on  the  termination  of  the  coverture 
the  trust  falls,  and  is  not  revived  by  a  second  marriage.  That 
a  marriage  is  in  view  need  not,  however,  even  in  that  State, 
appear  by  the  instrument  creating  the  trust,  but  the  creation 
of  the  trust  is  evidence  that  the  marriage  was  in  contempla- 
tion of  the  donor,  and  when  it  is  followed  within  a  reasonable 
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time  by  its  conBummation,  it  oonclades  the  proof.  (  Wells  v. 
McCaU,  64  Penn.  St.  207.) 

It  does  not  appear  from  the  record  of  the  case  before  us 
when  the  daughter,  Mrs.  Robinson,  married,  but  it  is  stated 
that  she  was  a  /erne  sole  at  the  testator's  death.  It  may  be 
that  eyen  under  the  rule  in  Pennsylyania  there  is  no  power  of 
alienation  in  Mrs.  Robinson  during  tho  present  ooTertore.  We 
have  found  no  authority  outside  of  Pennsylvania  so  limiting 
the  rule^  and  see  no  reason  why,  if  the  power  can  exist  so 
limited,  it  cannot  without  such  limitation. 

As  the  rule  allowing  such  restraint  upon  alienation  is  con- 
fined to  separate  equitable  estates,  the  importance  of  the  qnes- 
tion,  if  not  the  interests  involved,  requires  that  we  should 
consider  whether  the  estate  devised  is  of  such  character.  It 
is  a  principle  that  the  naming  or  appointment  of  a  trustee  by 
the  donor  is  not  essential  to  such  an  estate,  but  that  equity 
will  supply  one  whenever  the  intent  of  the  donor  to  create  a 
separate  estate  clearly  appears.  {Banoood  v.  Booty  20  Fla. 
955 ;  Fears  v.  Brooks^  12  Ga.  195.)  There  is  no  trouble  here 
on  this  point,  as  a  trustee  is  named  by  the  testator.  Does  this 
trustee  take  the  legal  title  to  this  property  f  Conrts  imply  a 
legal  estate  in  trustees,  although  no  estate  be  given  them  in 
words,  as  where  they  are  required  to  do  something  that  re- 
quires a  legal  estate  of  some  kind  in  them.  (Perry  on  Trusts, 
§  818.) 

If  an  agency  or  duty  or  power  be  imposed  on  the  trustee, 
or  if  the  purpose  of  the  trust  is  to  protect  the  estate,  or  if,  in 
other  words,  it  is  a  special  or  active  trust,  the  l^al  title  is  in 
the  trustee,  and  the  beneficiary  has  only  an  equitable  estate. 
(Ibid.  §  305.)  And  wherever  the  words  show  a  clear  intent  to 
create  an  estate  for  the  sole  and  separate  use  of  one  during  her 
married  life,  the  same  result  will  follow.  (Ibid.  §  309.)  We 
think  it  clear  that  this  will  imposes  upon  the  trustee  the  duty 
of  protecting  the  corpus  of  this  estate  against  alienation  during 
the  coverture ;  that  upon  the  daaghter's  marriage  this  trust,  to 
say  nothing  more,  arose. 

The  Chancellor,  in  iTisp  v.  Bradley  {supra)y  said :    "  There 
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are  three  modes  of  disposition  bj  which  a  separate  estate  may 
be  created  in  favor  of  a  married  woman : 

'*  First.  When  technical  words  are  employed,  as  instances 
where  the  estate  is  given  for  the  sole  and  separate  nse  of  the 
wife. 

^^Seeand.  Where  the  estate  is  not  given  after  this  form, 
but  the  marital  rights  are  excluded  by  express  words — for 
example,  where  an  estate  is  given  to  the  wife,  bat  not  to  be 
Bubject  to  the  power,  control,  or  liabilities  of  the  hasband ;  or, 
where  the  marital  rights  are  restricted  by  words  of  a  similar 
import. 

**  Third.  When  the  marital  rights  are  excluded  by  implica- 
tions as  in  instances  where  by  the  instrument  creating  the  es- 
tate the  wife  has  power  to  do  acts,  to  exercise  control,  and  to 
make  dispositions  of  the  property  which  are  inconsistent  with 
the  marital  rights.  It  is  thought  that  the  most,  if  not  all  the 
cases  of  this  description  may  be  brought  within  one  or  the  other 
of  these  classifications." 

In  jFears  v.  Brooks  {supra)  the  questions  were :  1st.  Did 
the  will  create  a  separate  estate  in  the  daughter  ?  2d.  If  so, 
does  it  restrain  her  right  of  alienation  ?  Both  questions  were 
answered  in  the  affirmative.  It  was  held  to  be  a  separate  es- 
tate because  the  marital  rights  were  defeated,  and  further,  that 
this  was  the  purpose  of  the  testator,  and  that  such  purpose 
being  l^al,  it  must  be  carried  oat,  and  that  the  marital  right 
roust  yield.  In  Misoon  v.  Roe  (12  Gratt.  42S),  the  devise  was 
to  trustees  for  the  use  and  benefit  of  a  daughter  and  her  heirs, 
with  the  following  provision :  '^  And  as  it  is  my  wish  and 
desire  to  guwrd  in  the  most  ample  mismner  against  the  impru- 
dent sale  or  other  disposition  of  the  of  oresaid  property  dwring 
tie  natural  life  <^  said  Emily  Coupland  (the  daughter),  it  is 
h^Ay  whMy  and  solely  confided  to  the  discretion  of  the  afore- 
said trustees  in  tohat  manner  the  said  Emily  sh>aiU  receive  and 
^njoy  the  profits  arising  from  the  hire  or  other  disposition  of 
the  slaves  aforesaid^  and  in  the  event  of  tiie  death  of  said 
Emily,  without  any  heir  or  heirs  of  her  body,  then  and  in  that 
case  I  desire  that  all  the  slaves  and  their  increase  shall  be  given 
up  to  my  son,  Gustavos,  or  his  heirs,  forever."    "  Here,"  says 
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the  court,  referring  to  the  words  we  have  italicised,  "  an  in- 
tention is  plainly  indicated  that  neither  the  wife  nor  the  hus- 
band shall  have  the  right  to  sell  or  otherwise  dispose  of  the 
property;  which  is  inconsistent  with  the  idea  of  its  being 
given  sabject  to  his  marital  rights ;  in  which  case  the  jtu  dis- 
ponendi  would  have  been  a  necessaiy  incident."  Again,  quot- 
ing 1  Benan,  17,  it  is  said :  ^^  The  separate  estate  may,  and 
often  does  exist  without  the  restriction,  but  the  restriction  h«s 
no  independent  existence ;  when  found  it  is  a  modification  of 
the  separate  estate  and  inseparable  from  it." 

Under  the  Constitution  and  Laws  of  Florida,  where  prop- 
erty is  devised  to  a  single  woman  directly  so  as  to  give  her  the 
legal  and  equitable  title,  and  she  afterwards  marries,  it,  daring 
such  married  state,  is  her  separate  statutory  property,  and  her 
title  to  the  same  continues  separate,  independent  and  beyond 
the  control  of  her  husband,  and  cannot  be  taken  in  execution 
for  his  debts,  but  it  will  remain  in  his  care  and  management, 
and  she  is  not  entitled  to  sue  her  husband  for  the  rent,  hire, 
issues,  proceeds,  or  profits  thereof,  nor  shall  he  charge  for  the 
management  and  care  of  the  property,  but  he  and  she  may  hj 
joint  conveyance  sell  and  convey  the  same  in  the  manner  pre- 
scribed by  the  statute. 

Can  anything  be  clearer  than  the  intention  of  testator  to 
restrain  the  power  of  his  daughter  during  her  coverture  to 
alienate  or  sell  the  land  either  by  her  separate  act  or  the  joint 
act  of  herself  and  her  husband,  is  shown  to  be  here  t  No  more 
express  or  effectual  language  could  have  been  used. 

The  sentence  of  the  will  in  which  the  testator  says:  "I 
make  my  wife,  Mary  E.  Randolph,  my  executrix,  with  seizer" 
{seizin^  we  interpret  it)  ^^  of  all  my  property  "  has,  so  far  as 
the  seizin  provision  is  concerned,  and  was,  we  think,  intended 
to  have  no  other  effect  than  to  give  his  executrix,  as  snob, 
whatever  possession,  and  right  or  title,  were  necessary  to  the 
performance  of  her  duties  as  executrix,  but  not  as  inconsistent 
with,  nor  to  defeat  any  express  and  special  devise  and  beqnest. 
It  is  general,  and  if  it  keeps  the  possession  of  the  land  in  ques- 
tion in  the  executrix,  then  it  would  also  keep  in  her,  as  execa- 
trix,  the  possession  of  the  gun,  and  the  fishing  rod  and  reel. 
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We  are  satisfied  it  has  no  such  effect  as  to  this  land,  and 
that  it  gives  no  more  right  or  power  to  the  executrix  than  she 
would  have  without  such  a  provision  being  in  the  will. 

In  regard  to  the  parol  testimony  which  has  been  introduced 
to  show  the  estate  devised,  it  is  only  necessary  to  say  that  while 
a  court  may  look  beyond  the  face  of  the  will,  when  there  is  an 
ambiguity  as  to  the  person  or  property  to  which  it  is  appli- 
cable, we  do  not  think  that  under  this  will,  if  ever,  any  parol 
proof  can  be  used  to  enlarge  or  diminish,  or  alter  the  estate 
actually  devised  by  the  will.  {King  v.  Ackerman^  2  Black, 
417.) 

The  bill  seeks,  so  far  as  its  real  purpose  is  concerned,  to 
have  the  devise  to  the  daughter  declared  to  be  a  legal  estate  in 
fee  simple,  absolute,  and  that  the  restraining  provision  is  void, 
and  that  she  can  make  sale  of  the  land.  Neither  of  these  posi- 
tions is  tenable.  The  bill  makes  no  controversy  with  the  ex- 
ecutrix or  others  as  to  improvements,  nor  any  with  the  trustee 
(except  as  to  the  legal  title)  so  far  as  his  rights,  duties,  or  pow- 
ers are  concerned,  except  so  far  as  they  are  involved  in  the 
question  of  alienation,  and  there  is  no  proper  basis  for  any 
decision  upon  these  points  not  involved ;  so,  particularly,  in 
view  of  the  limited  range  of  the  argument,  we  decide  nothing 
as  to  them,  nor  more  than  what  is  said  as  to  the  legal  title 
being  in  the  trustee,  and  that  the  estate  given  is  the  entire  in- 
terest of  the  testator  in  the  land,  and  that  the  estate  of  the 
daughter  during  coverture  is  a  separate  equitable  estate  subject 
to  the  restraint  upon  the  right  to  dispose  of  the  land. 

The  prayer  of  the  bill  cannot  therefore  be  granted,  and  the 
decree  must  be  reversed  and  the  bill  dismissed,  without  preju- 
dice as  to  any  other  question. 


Vol.  v.— 80 
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Lewis's  Appeal. 

[108  PennsylyanU  St.,  188.] 

The  words  "share,"  "part,"  and  "portion." 

The  words  "share,"  **part,"  and  "portion,"  as  osed  in  wills,  are  freqaently 
ff  jnonymons,  especially  when  applied  to  property  acquired  from  an  aneeator, 
but  the  word  "portion"  is  the  most  comprehensiTe,  and  indndes  all  the 
property  or  estate  so  receiyed. 

Appeal  from  the  Orphan's  Coart  of  Allegheny  Coanty. 

J,  McF.  Carpenter^  for  appellant. 

Tho8.  C.  Lazea/r^  for  appellees. 

Merour,  J.  By  the  original  will  of  Edward  Dnff,  he  gave 
and  bequeathed  to  his  daughter,  Mrs.  Anna  W.  Lewis,  ten 
thousand  dollars  in  cash;  also  all  his  stock  in  the  First  Na- 
tional Bank  of  Pittsburgh,  and  all  his  stock  in  the  Pittsburgh 
and  Birmiugham  Passenger  Railway  Company.  After  making 
other  bequests  to  other  persons,  the  testator  proceeds  to 
declare  ^'all  the  rest  and  residue  of  my  estate,  real  and  per- 
sonal, shall  be  divided  into  three  shares,  which  shares  shall  be 
given  and  distributed  as  follows:  one  of  said  shares  to  my 
daughter,  Anna  W.  Lewis,  which  is  in  addition  to  the  other 
bequests  hereinabove  given  to  her,"  and  then  goes  on  to  dis- 
pose of  the  other  two  shares. 

In  the  second  codicil  to  his  will,  the  testator,  inter  (Uia^ 
declares  '^  the  share  and  portion  of  my  estate  which,  by  my 
said  will,  I  have  given  to  my  daughter,  Mrs.  Anna  W.  Lewis, 
I  direct  shall  be  held  by  my  executors  in  trust  to  inyest  and 
re-invest  the  same,  and  to  pay  to  her  during  her  natural  life 
the  interest  and  income  thereof  every  six  months,  after  de- 
ducting the  expenses  of  the  trust,  and  at  and  immediately 
after  her  death,"  remainder  over  to  the  children  of  his  de- 
ceased son,  George  Duff,  and  their  issue. 

The  present  contention  is  whether  the  trust  created  by  this 
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codicil  applies  to  all  the  property  previously  bequeathed  to 
Mrs.  Lewis,  or  only  to  a  part  thereof.  The  appellant  contends 
that  the  trust  does  not  apply  to  the  cash,  and  to  the  bank  and 
railway  stock,  previously  given  to  her.  The  correctness  of 
this  position  is  to  be  determined  by  a  fair  interpretation  of  the 
langaage  of  the  codicil. 

It  must  be  conceded  as  a  settled  rule  of  construction  that 
all  the  provisions  of  a  will  shall  stand  which  are  not  inconsis- 
tent with  those  of  the  codicil.  To  that  extent  only  does  the 
latter  operate  as  a  revocation  of  the  former.  The  dispositions 
of  the  former  must  not  be  disturbed  any  further  than  are 
absolutely  necessary  for  the  purpose  of  giving  effect  to  those 
of  the  latter.  (Jarman  on  Wills,  162.)  A  clear  and  unambig- 
uous disposition  of  property  in  the  former  cannot  be  revoked 
by  doubtful  expressions  in  the  latter.    (Id.  168.) 

A  codicil  in  its  practical  effect  is  part  of  the  will,  all  mak- 
ing but  one  testament.  Hence,  if  there  be  any  conflict,  the 
latter  disposition  shall  prevail. 

The  very  purpose  of  a  codicil  is  to  alter  the  will  or  to 
modify  its  effect.  In  this  codicil  the  testator  so  far  modifies 
it  as  to  change  the  use  of  ''the  share  and  portion"  of  his 
estate,  which  he  had  previously  bequeathed  to  Mrs  Lewis, 
He  makes  no  reference  to  the  character,  value,  or  items  of  the 
property  which  he  had  given  her.  The  language  is  as  broad 
and  comprehensive  as  if  it  read  "  all  the  property "  he  had 
given  her.  It  was  all  the  share  or  portion  or  part  of  his  estate 
which  she  was  to  receive,  as  distinguished  from  the  shares  and 
portions  given  to  the  other  devisees.  The  main  thoaght  in 
the  mind  of  the  testator  was  to  throw  some  safeguards  around 
all  the  property  which  he  intended  to  devise  and  bequeath  for 
the  use  of  Mrs.  Lewis  during  her  life ;  to  protect  her  in  the 
interest  and  income  therefrom,  and  on  her  death  to  pass  the 
corpus  over  to  his  grandchildren. 

The  several  words,  share,  part,  portion,  are  very  frequently 
used  as  synonymous.  When  applied  to  property  acquired 
from  one's  ancestor,  the  word  "  portion  "  is  the  most  compre- 
hensive that  can  be  used.  It  is  broad  enough  to  include,  and 
is  intended  to  cover,  all  the  property  or  estate  thus  received. 
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Thus,  "  portion  "  is  defined  in  Bonv.  Law  Dictionary,  350,  to 
be  that  part  of  a  parent's  estate,  or  of  the  estate  of  one  stand- 
ing in  the  place  of  a  parent  which  is  given  to  a  child.  The 
language  of  the  codicil  imposes  the  trust  on  all  that  portion  of 
the  testator's  estate  in  which  he  intended  Mrs.  Lewis  to  have 
any  interest.  The  word  estate  in  a  will  is  broad  enough  to 
carry  everything,  unless  restrained  by  particular  expreBsiong. 
(1  Term  Rep.  411;  2  Id.  656;  TurheU  v.  TurbeU  et  d.  (3 
Yeates,  187).  The  devise  of  a  testator's  "  estate  "  indudes  not 
only  the  carpus  of  the  property,  but  the  whole  of  his  interest 
therein.    (3  Jarm.  on  Wills,  81.) 

Mrs.  Lewis  was  a  widow,  and  childless.  The  testator  did 
not  wholly  revoke  the  bequests  which  he  had  made  to  ber. 
He  merely  changed  the  custody,  and  modified  the  nse  of  the 
property. 

We  cannot  give  weight  to  the  fact  that  the  word  "share" 
had  previously  been  applied  to  the  residuary  estate.  We  have 
shown  it  to  be  synonymous  with  the  word  "  portion."  If  this 
'  be  incorrect,  then  the  word  portion  was  intended  to  refer  to 
other  property  than  the  residuary  estate.  This  is  just  as  dam- 
aging to  the  claim  of  the  appellant  as  if  the  words  were 
synonymous.  If  the  word  share  was  intended  to  apply  to  the 
residuary  estate  only,  and  the  words  have  not  the  same  mean- 
ing, then  the  word  portion,  which  had  not  been  applied  to  that 
particular  estate,  was  intended  for  other  property,  and  if  so, 
was  necessarily  designed  to  cover  the  other  estate  or  property 
which  had  been  bequeathed  to  her. 

It  is  not  necessary  to  refer  to  the  numerous  £nglish  and 
American  authorities  which  hold  as  a  canon  of  construction 
that  a  clear  gift  cannot  be  cut  down  by  any  subsequent  words, 
unless  they  show  an  equally  clear  intention.  In  applying  this 
rule  it  is  sufficient  that  the  subsequent  words  indicate  the  tes- 
tator's intention  to  cut  it  down  with  reasonable  certainty,  and 
it  is  not  necessary  to  institute  a  comparison  between  the  two 
clauses  as  to  lucidity.  (1  Williams  on  Ex'rs,  185.)  It  cannot 
be  cut  down  by  any  doubtful  expressions  in  the  codicil.  The 
language  of  the  latter  must  be  such  as  to  clearly  establish  the 
modification  claimed  before  such  effect  can  be  given  to  it. 
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We  concede  these  to  be  the  settled  mles  of  constraction. 
Applying  them  to  the  codicil  in  question,  we  think  the  lan- 
guage therein  contained  dearly,  intentionally,  and  nnmietak- 
ably  refers  to  all  the  property  previously  devised  to  Mrs. 
Lewis. 

We  see  nothing  in  the  fact  that  the  executors  were  author- 
ized to  sell  the  real  and  personal  estate  of  the  testator,  and  to 
hold  her  share  and  portion  in  trust  for  her,  as  aforesaid,  to 
change  the  conclusion  at  which  we  have  arrived.  {Bawl^s 
Appealj  10  Out.  193.)  The  learned  judge  committed  no  error 
in  making  the  decree. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Whitworth  vs.  Bwikg. 

[15  Lea,  695.1 

When  the  legatee  is  EimTLED  to  intebbst. 

A  testator  by  his  wiU  directed  his  ezecators  to  set  apart  the  sam  of  $20,000  In 
gold,  and  let  it  remain  as  so  mnch  nnprodactive  capital,  not  even  lending  it  on 
interest^  and  on  the  day  that  his  great-granddanghter  (naming  ^er)  arriyed  at 
the  age  of  twenty^ne  years,  to  pay  oyer  to  her  the  said  snm  in  gold  as  a  birth- 
day present,  the  legacy  not  to  yest  in  her  nntil  that  day.  The  executor  col* 
lected  the  requisite  amount  of  funds,  and  then  loaned  the  same  on  time,  at  the 
rate  of  ten  per  cent,  per  annum,  payable  in  gold,  ffeldf  that  the  legatee  was 
entitled  to  the  interest. 

Appeal  from  a  decree  of  the  Chancery  Conrt  at  Nashville. 

Demoss  <&  Malone^  for  complainant. 

East  cfe  Fogg^  for  defendant. 

Cooper,  J.    On  October  19, 1870,  Charles  Bosley  departed 
this  life  in  Davidson  county,  where  he  had  long  resided,  hav- 
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ing  first  made  and  published  his  last  will  and  testament,  whicb 
was  duly  proved  and  admitted  to  record.  Only  one  of  the 
execntors  named  in  the  will  qualified,  and  he  was,  on  May  1, 
1874,  removed  as  executor  and  testamentary  trustee  by  a  de- 
cree of  the  Chancery  Court  at  Nashville  in  a  suit  brought  for 
that  purpose  by  the  present  complainant,  then  Gertrude  Boslej 
Bowling,  an  infant,  by  next  friend.  By  the  decree  of  removal 
"  all  the  right,  title,  and  interest "  of  the  executor  and  testa- 
mentary trustee,  in  and  to  the  estate  of  the  testator,  both  real 
and  personal,  vested  in  him  by  the  will  were  "  divested  out  of 
him  and  vested  in  Nathaniel  Baxter,  Jr.,  as  clerk  and  master 
of  the  Chancery  Court,  and  his  successors  in  office,  in  trast  for 
the  parties  entitled  thereto,  but  subject  to  the  further  orders 
of  the  court  as  to  the  appointment  of  a  trustee,"  <fcc.  On 
November  22,  1876,  Baxter,  having  been  succeeded  in  the 
office  of  clerk  and  master  by  Robert  Ewing,  tendered  his  resig- 
nation as  receiver  in  the  suit  in  which  he  had  been  appointed, 
which  was  accepted  by  the  court,  and  thereupon  the  court 
appointed  Robert  Ewing,  clerk  and  master  of  the  court,  receiv- 
er in  the  cause  in  the  room  and  stead  of  N.  Baxter,  Jr.,  re- 
signed. Both  Baxter  and  Ewing  administered  the  trusts  of 
the  will  under  the  orders  of  the  court,  and  with  the  approval 
of  the  next  friend,  who  was  also  the  grandfather  of  the  com- 
plainant. On  October  4, 1881,  the  complainant  intermarried 
with  J.  L.  Whitworth,  and  on  July  8, 1882,  the  bill  now  before 
us  was  filed  by  complainant,  by  her  husband  as  next  friend, 
against  Robert  Ewing,  for  a  construction  of  the  testator's  will 
and  a  settlement  of  the  defendant's  accounts. 

The  will  made  provision  for  the  testator's  widow,  who  has 
since  died,  and  contains  some  specific  devises  and  bequests  not 
necessary  to  be  noticed.    It  then  proceeds  as  follows : 

"  I  direct  my  executors  to  set  apart  the  sum  of  $20,000  in 
gold,  and  to  preserve  it  as  a  sacred  fund,  letting  it  remain  as 
BO  much  unproductive  capital,  not  even  lending  it  on  interest, 
and  on  the  day  that  my  great-granddaughter,  Gertrude  Bosley 
Bowling,  arrives  at  the  age  of  twenty-one  years,  I  wish  my 
executors  to  pay  over  the  said  sum  of  money  in  gold  to  her  as 
a  birth-day  present,  for  her  sole  and  separate  use,  not  to  be 
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liable  for  the  debts  or  contracts  of  any  husband  she  may  ever 
have.  This  legacy  is  not  to  vest  until  said  Gertrude  reaches 
her  majority. 

'^  The  rest  and  residue  of  my  estate,  real,  personal,  and 
mixed,  including  the  reversion  of  the  lands  given  to  my  wife, 
and  also  including  the  legacy  of  personalty  bequeathed  to  her, 
should  she  not  survive  me,  I  give  and  devise  to  my  executors 
hereinafter  named,  who  are  also  constituted  testamentary  and 
executory  trustees,  or  to  the  survivor  of  them,  or  to  either  one 
who  may  accept  the  trust,  his  or  their  heirs  and  assigns,  in  trust 
nevertheless  for  the  following  uses  and  purposes,  that  is  to 
say :  The  estate  is  to  be  kept  together  to  the  best  advantage, 
as  near  as  possible  in  the  manner  heretofore  pursued  by  my- 
self, the  interest,  rents,  issues,  and  profits  of  which  are  to  be 
used,  applied,  and  appropriated  for  the  education,  benefit,  sup- 
port, and  maintenance  of  my  great  granddaughter,  Gertrude 
Bosley  Bowling,  now  an  infant,  for  and  during  the  period  of 
her  natural  life,  for  her  sole  and  separate  use,  her  receipt  to  be 
a  good  voucher  to  my  executors  for  said  interest,  rents,  issues, 
and  profits,  and  the  same  not  to  be  liable  for  the  debts  or  con- 
tracts of  any  husband  she  may  ever  have ;  and,  upon  the  death 
of  said  Gertrude,  leaving  issue  at  the  time  of  her  death,  said 
executors  are  required  to  transfer  and  convey  the  corpus  of 
said  estate,  devised  to  them  as  aforesaid  in  trust,  unto  any 
child  or  children  of  said  Gertrude  who  may  be  living  at  the 
time  of  her  death,  share  and  share  alike,  in  fee  simple  forever ; 
and  if  any  child  may  have  died  during  Gertrude's  life  leaving 
children  or  issue,  said  children  or  issue  to  represent  or  take 
the  share  of  the  parent.    But  should  said  Gertrude  die  without 
issue  living  at  the  time  of  her  death,  then  the  corpus  of  said 
estate,  including  any  interest,  rents,  issues,  and  profits  not  used 
or  appropriated  for  the  benefit  of  said  Gertrude,  and  also  in- 
cluding said  legacy  of  $20,000  in  gold,  should  the  same  not 
have  vested,  is  to  be  disposed  of  as  follows :  That  is  to  say,  I 
give  $15,000  to  Girard  Brandon  and  his  wife,  or  the  survivor 
of  them,  of  the  State  of  Mississippi ;  and  I  also  give  $15,000 
to  my  wife  should  she  then  be  living ;  and  all  the  remainder 
of  my  estate,  including  all  lapsed  legacies,  <fec.,  so  that  I  may 
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not  die  intestate  as  to  my  property,  is  to  pass  to,  and  vest 
absolutely,  according  to  the  laws  of  descent  and  distribution, 
in  the  persons,  whoever  they  may  be,  who  would  have  inherited 
the  estate  as  my  heirs  and  distributees  had  I  then,  that  is  at 
the  time  of  Ghertrude's  death,  died. in  testate,  and  without  wife, 
children,  or  issue  living  at  the  time  of  my  death,"  excluding, 
however,  certain  specified  heirs  and  distributees,  and  their 
heirs. 

It  is  stated  in  the  bill,  and  admitted  in  the  answer,  that 
the  sum  of  $30,000  in  gold  has  never  been  set  apart  for  the 
complainant  as  required  by  the  will,  but  that  the  moneys  of  the 
estate  have  been  loaned  at  interest.  And  one  object  of  the 
bill  is  to  have  the  complainant's  right  to  the  interest  received 
on  the  $20,000  declared.  The  complainant  was  not  of  age  at 
the  filing  of  the  present  bill,  nor,  it  seems,  when  the  decree 
below  was  rendered.  But  it  is  stated  in  the  brief  of  the  de- 
fendant's counsel  that  she  is  now  of  age.  Another  object  of 
the  bill  is  to  have  a  construction  of  the  will  as  to  the  com- 
plainant's rights  to  the  "  interest,  rents,  issues,  and  profits  "  of 
the  estate.  The  Chancellor  was  of  opinion  that  the  complain- 
ant was  not  entitled  to  the  interest  realized  on  the  $20,000^ 
and  was  only  entitled  out  of  the  interest,  rents,  issues,  and 
profits,  to  an  annual  sum  sufficient  *'  for  her  education,  benefit, 
and  maintenance,"  the  excess  of  rents,  &c.,  to  become  a  part 
of  the  corpus  of  the  estate.  The  referee's  report  in  favor  of 
an  affirmance  of  the  decree  on  the  first  point,  and  a  reversal 
on  the  second.  Both  parties  have  filed  exceptions  which  only 
bring  these  points  before  us. 

The  Chancellor  was  of  opinion  that  the  complainant  was 
not  entitled  to  the  interest  on  the  $20,000,  because  the  fund 
had  never  been  set  apart  as  required  by  the  will,  and  conld  not 
vest  in  complainant  until  she  came  of  age.  The  fund  was 
therefore  a  part  of  the  estate,  and  the  interest  must  also  be 
treated  as  a  part  of  the  estate.  The  referees  incline  to  the 
same  view,  but  say  that  the  point  is  not  material  if  they  are 
correct  in  holding  that  the  entire  interest  and  income  go  to 
the  complainant.  If  she  gets  the  entire  income  it  is,  of  course, 
a  matter  of  no  consequence  from  what  source  any  part  of  it 
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was  derived.    If  the  $20,000  had  actually  been  set  apart  in 
gold,  as  directed  hy  the  wilJ,  and  the  executor  or  trustee  had 
snbseqaentlj  nsed  the  gold  and  made  a  profit,  it  wonld  seem 
clear  that  he  conld  only  be  held  to  account  therefor  by  the 
complainant  if  she  came  of  age.     The  breach  of  trust  wonld 
be  as  to  a  particular  fund  in  which  no  other  person  could  have 
an  interest,  in  the  event  which  had  happened,  except  the 
legatee.    In  Dimes  v.  Scott  (4  Euss.  195),  where  an  executor, 
ioBtead  of  realizing  an  asset  and  investing  the  proceeds  in  the 
three  per  cent,  consols  for  the  benefit  of  a  tenant  for  life, 
allowed  the  asset  to  remain  in  the  form  of  a  loan  by  the  testa- 
tor at  a  higher  rate  of  interest,  it  was  held  that  the  tenant  for 
life  was  only  entitled  to  the  income  of  an  investment  in  con- 
sols.   But  in  Strcmd  v.  Owyer  (28  Beav.  180),  where  a  testa- 
mentary trustee,  instead  of  investing  the  proceeds  of  an  asset 
actually  realized  in  consols,  loaned  the  fund  at  a  higher  rate  of 
interest,  it  was  held  that  the  tenant  for  life  was  entitled  to  the 
entire  income.    In  Stephenson  v.  Harrison  (3  Head,  729),  a 
testator  directed  his  executors  to  sell  certain  land  and  deposit 
the  proceeds  in  a  designated  bank  for  the  benefit  of  his  slaves, 
who  were  to  be  emancipated  after  his  wife's  death.   The  widow 
sought  to  hold  the  executors  to  account  for  the  profits  made 
by  them  on  the  proceeds  of  the  sale  of  the  land.    This  court 
held  that  she  was  not  entitled  to  an  account.    The  opinion 
adds:  ^'  It  was  not  the  intention  of  the  testator  that  this  fund 
should  be  used  by  any  one,  but  to  remain  in  bank  securely  for 
the  slaves  at  the  death  of  the  widow.    But  if  any  profit  was 
made  upon  it  by  the  executors,  it  would  constitute  an  addition 
to  the  fund  for  the  same  purpose.    It  was  an  accumulation 
that  must  go  with  the  fund,  whether  made  with  or  without 
authority.    The  trustees  can  have  no  benefit  from  it  them- 
selves, nor  can  it  be  separated  from  the  fund  for  the  benefit  of 
any  one  else."    The  reason  of  these  rulings  is  that  a  fund  once 
fixed  with  a  trust  becomes  so  far  separated  from  the  general 
assets  of  the  estate  that  the  trustee  must  account  to  the  benefi- 
ciary for  profits,  "  whether  made  with  or  without  authority." 
It  is  not  necessary  that  the  beneficiary  should  have  a  vested 
interest  in  the  fund  at  the  time  of  the  breach  of  trust.    The 
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Blares  in  the  Stephenson  case  conid  take  nothing  until  emand- 
pated,  after  the  death  of  the  widow.  It  is  enough  if  the  bene- 
ficiary subsequently  acquires  a  vested  interest  under  the  will. 

The  record  in  this  case  shows  that  the  personal  assets  have, 
with  slight  exceptions,  all  been  realized.  The  answer  of  the 
defendant,  while  conceding  that  the  gold  has  perhaps  never 
been  set  apart  as  ordered,  adds :  '^  The  account  sought  by  this 
bill  may,  however,  show  that  the  executor,  in  attempting  to 
partially  carry  out  the  direction  of  the  will  in  this  regard,  lent 
out  about  the  sum  named,  and  took  notes  therefor  payable  in 
gold.  But  these  notes,  with  other  assets,  upon  his  settlement, 
he  turned  over  to  N.  Baxter,  Jr.,  clerk  and  master,  and  such 
of  these  notes  as  were  not  paid  by  the  makers  to  said  Baxter 
were  by  him  delivered  to  this  respondent."  It  appears  from 
the  record  in  the  suit  brought  by  the  complainant  to  remote 
the  executor,  which  is  necessarily  referred  to  by  the  pleadings 
in  this  cause,  although  not  copied  into  the  i*ecord,  that  the 
course  of  the  executor  in  loaning  instead  of  setting  apart  the 
$20,000  was  taken  only  after  consultation  with  the  grand&ther 
of  the  complainant,  who  became  her  next  friend  in  the  snit, 
and  who  not  only  advised  the  loaning  of  the  money,  but  bor- 
rowed $6,000  of  it  on  ten  years'  time  at  ten  per  cent,  per  an 
num  interest,  securing  the  loan  by  mortgage  on  realty.  {Bow- 
ling  V.  Scales^  2  Tenn.  Oh.  63.)  It  fairly  appears,  therefore, 
that  the  money  was  realized  to  be  set  apart,  and  was  then,  by 
a  breach  of  trust,  loaned  upon  notes  bearing  interest  at  the  rate 
of  ten  per  cent,  per  annum,  and  payable  in  gold.  The  interest 
in  such  a  case  would  follow  the  trust  fund. 

The  difSculty  in  the  residue  of  the  will,  which  we  are  asked 
to  construe,  is  in  reconciling  the  language  used  in  all  its  parts 
so  as  to  work  out  a  definite  plan.  There  can  be  no  doubt  that 
an  active  trust  is  created  for  the  management  of  the  residue  of 
the  estate  during  the  life  of  the  complainant,  and  then  there  is 
a  devise  over  in  two  difEerent  contingencies,  that  is  to  say,  in 
the  event  the  complainant  leaves  issue  living,  and  in  the  event 
she  leaves  no  living  issue.  Obviously,  we  would  suppose  that 
what  was  to  go  over  would  be  the  same,  or  substantially  the 
same,  in  each  contingency.    But  taking  the  words  used  lite^ 
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ally,  only  the  corpus  of  the  property  would  go  to  the  children, 
while,  in  the  absence  of  iesue,  the  testator's  heirs  wonld  take, 
in  addition,  a  part  of  the  rents  and  profits.  The  Chancellor 
has  cnt  the  knot  by  treating  the  word  "  corpus  "  in  the  devise 
over  to  the  children  or  issue  as  meaning  the  same  as  the  cor- 
pus^ ^^  including  any  interest,  rents,  issues,  and  profits,"  &c., 
of  the  devise  over  to  the  heirs  of  the  testator.  The  referees 
think  that  the  general  intent  was  to  give  to  the  complainant 
the  entire  net  income,  and  that  this  intent  should  not  be 
thwarted  by  implication. 

If  the  devise  consisted  solely  of  the  first  part  down  to  the 
devise  over  to  complainant's  issue,  it  would  be  difScult  to  raise 
a  doubt  as  to  the  testator's  meaning.  He  gives  the  residue  of 
his  estate  to  his  executors,  constituted  testamentary  trustees 
also,  in  trust  to  be  kept  together  to  the  best  advantage,  as  near 
as  possible  in  the  manner  pursned  by  him,  the  interest,  rents, 
issues,  and  profits  to  be  appropriated  for  the  education,  bene- 
fit, support,  and  maintenance  of  his  great-granddaughter,  for 
and  during  the  period  of  her  natural  life,  for  her  sole  and 
separate  use,  her  receipt  to  be  a  good  voucher  to  the  executors 
for  said  interest,  rents,  issues,  and  profits.  The  language  thus 
far  plainly  implies  that  the  whole  of  the  net  income,  after  de- 
ducting the  expenses  of  keeping  the  property  together  to  the 
best  advantage,  and  not  merely  a  sum  sufficient  for  the  educa- 
tion, support,  and  maintenance  of  the  legatee,  should  go  to 
her.  The  will  uses  the  additional  word  for  the  "  benefit "  of 
the  legatee,  and  requires  only  her  receipt  for  the  payments, 
and  not  vouchers  showing  a  proper  use  of  the  fund.  The  will 
says,  moreover,  that  the  receipt  of  the  legatee  shall  be  a  good 
voucher  ^^for  said  interest,  rents,  issues,  and  profits,"  the 
whole  of  them,  and  not  for  a  part.  It  then  provides  that  the 
'^  same  "  interest,  rents,  issues,  and  profits  shall  be  ''  for  her 
sole  and  separate  use,"  and  not  be  liable  for  the  debts  or  con- 
tracts of  any  husband  of  the  legatee,  a  provision  manifestly  of 
no  avail  if  the  payments  of  interest,  &c.,  are  limited  to  the 
actual  expenditures  for  the  education,  support,  and  mainte- 
nance of  the  legatee.  The  will  contemplates  that  the  payments 
will  exceed  the  wants  of  the  ward,  and  provides  that  the  excess 
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shall  coustitate  a  sole  and  separate  estate.  Then,  as  if  to 
make  the  meaning  too  clear  for  donbt,  the  will  proyidee  that, 
upon  the  death  of  the  legatee,  the  executors  shall  convey  the 
^'  corpus  of  said  estate  devised  to  them  as  aforesaid  in  trust,'' 
not  a  corpusy  including  interest,  rents,  &c.,  but  the  corpus 
devised  in  trust.  The  whole  clause,  and  each  separate  part, 
carry  the  same  meaning,  a  gift  of  the  income  to  the  legatee  for 
life,  and  a  devise  over  of  the  corpus  to  the  remaindermen. 

"  But,"  adds  the  wiU,  "  should  said  Gertrude  die  without 
issue  living  at  the  time  of  her  death,  then  the  corpus  of  said 
estate,  including  any  interest,  rents,  issues,  and  profits,  not  used 
or  appropriated  for  the  benefit  of  said  Gertrude,  and  also  in- 
cluding said  legacy  of  $20,000  in  gold,  should  the  same  not 
have  vested,  is  to  be  disposed  of,"  &c.  If  we  construe  the 
words,  '^  including  any  interest,  rents,  issues,  and  profits  not 
used  or  appropriated  for  the  benefit  of  said  Gertrude,"  as 
covering  the  whole  income  during  the  entire  life  of  the  first 
taker,  then  it  is  obvious  that  the  latter  clause  is  inconsistent 
with  all  that  has  gone  before,  and  the  result  would  be,  that 
while  the  tenant  for  life  would  take  tiie  whole  of  the  net  in- 
come as  against  her  own  issue,  she  would  not  have  the  same 
right  as  against  the  remaindermen  in  the  contingency  of  not 
leaving  issue.  In  other  words,  while  the  executors  are  ordered 
to  pay  the  net  income  of  the  corpus  of  the  estate  to  the  tenant 
for  life,  taking  her  receipt  therefor  as  a  suflScient  voucher,  in 
the  one  contingency,  their  duties  would  be  altogether  different 
in  the  other  contingency,  and  this,  too,  without  any  direction 
for  accumulation  anywhere  in  the  will,  and  without  any  dear 
declaration  of  a  change  of  intent,  and,  in  fact,  without  any 
change  of  intent,  except  what  we  may  choose  to  imply  from 
the  words  ^^  including  any  interest,  rents,  issues,  and  profits 
not  used  and  appropriated  for  the  benefit  of  the  said  Ger- 
trude." But  these  latter  words  are  immediately  succeeded  by 
the  following :  "  And  also  including  said  legacy  of  $20,000  in 
gold,  should  the  same  not  have  vested."  The  testator,  no 
doubt,  intended  that  so  much  of  the  residuary  estate  as  was 
not  vested  in  the  tenant  for  life,  at  her  death  without  issue 
living,  should  go  over,  and  thinking  perhaps  that,  if  she  died 
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nnder  age,  there  might  be  some  income  not  vested  in  her,  the 
doabtfnl  clause  was  added.  In  fact,  the  entire  net  income 
daring  her  life  had  become  vested  in  her  by  the  previous  part 
of  the  devise,  and  the  clause  in  question  had  nothing  to  oper- 
ate on,  unless,  indeed,  we  treat  it  as  changing  the  first  part  of 
the  devise  in  toto.  But  we  think  the  words,  under  the  circum- 
stances, do  not  clearly  disclose  a  change  of  intent,  and  are  not 
sufficient  to  work  so  radical  a  difierence  in  the  interest  of  the 
beneficiary  for  life.  That  interest  was  intended  to  be  precisely 
the  same  in  either  contingency  of  the  devise  over,  except  as  to 
property,  if  any,  not  actually  vested  in  the  beneficiary  at  the 
time  of  her  death. 

The  decree  of  the  Chancellor  will  be  reversed,  the  report 
of  the  referees  modified,  and  a  decree  entered  in  accordance 
with  this  opinion.  The  costs  will  be  paid  out  of  the  income 
of  the  trust  estate. 


Interest  upon  Bequests  and  Legacies* — *'  Interest  is  incident  to  the 
principal  demand,  and  is  not  imposed  upon  the  executor  for  his  neglect,'' 
the  rule  being  based  upon  the  theory  that  interest  follows  as  an  accretion 
to  the  principal  legacy,  and  depends  neither  upon  default  nor  demand. 
Kent  V.  Dunham,  100  Mass.  586,  690,  591.  Of.  Yandergrift's  Appeal,  80 
Penn.  St.  116. 

In  regard  to  the  time  from  which  interest  runs  upon  money  bequeathed 
by  will,  a  distinction  is  drawn  between  specific  and  general  pecuniary 
legacies.  On  the  former,  interest  is  due  from  the  date  at  which  the  lega- 
tee acquires  a  vested  right  or  title,  although  the  day  of  payment  may  be 
postponed.  Schouler's  Eztrs.  §  480;  William's  Extra.  §  1424 ;  Sleech  v. 
Thorington,  2  Yes.  Sen.  560;  firistow  v.  Bristow,  Kay,  600;  Barrington 
y.  Tristram,  6  Ves.  845;  Evans  y.  Englehart,  6  Gill  &  J.  171;  Ga.  Oode 
(1882),  §  2459. 

While  interest  upon  the  latter  does  not  begin  to  run  until  such  time 
as  the  legacy  itself  is  due,  usually  a  year  from  the  testator's  death,  unless 
the  time  be  extended  by  the  will.  Kent  y.  Dunham,  106  Mass.  586,  590; 
Harcourt  v.  Morgan,  2  Keen  274;  Schouler's  Extrs.  &  Admrs.  481;  2 
Redfield  on  Wills,  467,  486;  William's  Extrs.  1488;  Ga.  Code  (1882), 
§  2460.  Of.  Prey  y.  Prey,  2  0.  E.  Gr.  71 ;  Halsted  y.  Meeker,  8  0.  E.  Gr. 
136;  Btimson's  Am.  Stat.  Law,  S  2816. 

And  if,  prior  to  that  time,  the  fund  out  of  which  a  general  pecuniary 
I^;acy  Is  to  be  paid  should  bear  interest,  the  residuary  legatees  will  be 
entitled  to  the  benefit.     Pearson  y.  Pearson,  1  Sch«  &  Lef.  10, 12,  doubt- 
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ing  Maxwell  v.  Wettenhall,  2  P.  Wms.  27.  Cf.  Gibfion  v.  Bott,  7  Y«s. 
Jun.  97. 

But  if  the  executors,  in  point  of  fact,  before  the  time  of  payment^  in- 
yeet  the  fund  or  a  part  thereof  in  their  own  names  as  trostees  for  the  leg- 
atee, this  is  equivalent  to  a  payment  of  the  legacy,  or  of  a  part  thereof 
and  the  interest  accruing  from  the  fund  so  inyested  does  not  fall  into  the 
residuum,  but  is  payable  to  the  legatee.  Sullivan  v.  Winthrop,  1  Somn. 
4, 18,  21;  Maxwell  v.  Wittenhall,  2  P.  Wms.  27;  2  Redfield  on  Wills, 
467. 

See  also  Weld  v.  Putnam,  1  Am.  Prob.  Rep.  202;  Howard  v.  Frands, 
Id.  821 ;  Welsh  v.  Brown,  2  Id.  221,  and  the  note;  Lent  v.  Howard,  8  Id. 
109;  Handy  v.  Collins,  Id.  670;  Townsend's  Appeal,  4  Id.  482. 


LlKEFIEIiD    V8.  LiKEFIEIiD. 

[82  KentBcky,  689.]^ 

CoNSTRTJCnOK  OF  A  WILL. — CONDITION    PRBOSDENT. — HOLO- 
ORAPmO  WILL. 

A  testament  in  these  words,  "  If  any  accident  ahonld  happen  to  me  that  I  die 
from  home,  my  wife  shall  have  everything  I  possess,"  Ac,  is  a  valid  wiU,  and 
the  widow  will  take  thereunder,  even  though  the  testator  die  at  home. 

Appeal  from  a  judgment  of  the  Jefferson  Court  of  Com- 
mon Pleas  sustaining  the  will.     The  opinion  states  the  case. 

Woolley  d&  Buchner  and  O.  A,  Wehle^  for  appellants. 

EUioU  (&  JETeminffray,  for  appellee. 

Holt,  J.  A  paper  wholly  written  by  William  A.  Like- 
field,  and  worded  as  follows,  is  in  question  as  his  last  will  by 
this  appeal,  after  having  been  probated  as  such  by  the  Jeffer- 
son County  Court,  and  in  its  judgment  sustained  by  the  Jeffer- 
son Court  of  Common  Pleas : 

Louisville,  January  14, 1859. 

''  If  any  accident  should  happen  to  me  that  I  die  from 
home,  my  wife,  Julia  An  Likefield,  shall  have  every  thing  I 
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poB8es8,  the  house  and  lots  and  the  money  that  Ib  dne  to  me^ 
and  for  her  to  hold  it  as  her  own. 

*'Wm,  a.  Likefisld." 

He  died  at  home  on  March  28, 1881,  leaving  the  appellee 
as  his  widow,  but  no  children,  they  having  previously  died. 
The  testimony  shows  that  the  decedent,  about  the  date  of  the 
above  writing,  occasionally  made  steamboat  trips  upon  the 
Ohio  river  as  a  watchman ;  that  he  and  the  appellee  lived  hap- 
pily together  as  husband  and  wife  for  over  thirty  years ;  that 
he  kept  the  paper  in  contest  in  a  small  tin  box ;  that  in  the 
latter  part  of  the  year  before  his  death,  and  in  the  presence  of 
his  wife,  he  examined  his  papers,  including  it,  and  after  read- 
ing it  over,  replaced  it  in  the  box  and  directed  her  to  take 
care  of  it. 

His  brother  and  sisters,  and  the  children  of  a  deceased 
brother,  now  contend  that  it  was  a  contingent  will,  and  never 
became  efiective,  as  he  died  at  home ;  that  the  words,  ''  if  any 
accident  ehaiUd  happen  to  me  that  I  die  from  horne^^  consti- 
tute a  condition^  while  upon  the  other  hand  the  widow  urges 
that  they  were  only  used  to  give  a  reason  for  making  the 
wQl. 

A  few  general  observations  may  aid  in  the  solution  of  the 
question.  The  rule  is,  that  courts  will  not  incline  to  regard  a 
will  as  conditional^  if  it  can  be  reasonably  held  that  the  maker 
was  simply  expressing  his  inducement  to  make  it,  however 
inaccurate  the  language  may  be  for  that  purpose,  if  strictly 
construed;  and  unless  the  words  clearly  show  that  it  was 
intended  to  be  temporary  or  contingent^  it  will  be  upheld.  In 
this  instance  if  the  testator,  by  the  words  he  used,  referred  to 
the  possibility  of  his  accidentally  dying  from  home  as  a  reason 
for  making  the  will,  then  it  must  be  maintained ;  but  if  he 
intended  by  them  to  show  that  he  was  then  making  only  a 
temporary  or  conditional  disposition  of  his  property,  it  must 
fail,  because  the  event  named  never  happened. 

An  unexpressed  intention,  however  strongly  we  may  sup- 
pose it  to  have  existed,  can  not  be  enforced ;  but,  upon  the 
other  hand,  a  will  can  not  be  allowed  to  fail  upon  slight  indi- 
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cation  that  the  testator  intended  it  to  be  conditional.  The 
end,  howevery  to  be  assidaoualy  songbt,  is  the  iniention  of  the 
testator,  and  all  rules  must  be  subordinated  to  it. 

A  brief  review  of  adjudged  cases  may  also  serve  to  bring 
ns  to  a  proper  condnsion,  althongh  each  case,  involving  the 
construction  of  an  instrument,  must  necessarily  depend  upon 
the  particular  language  used ;  and  we  have  been  unable  to  find 
any  case  exactly  similar  to  this  one. 

In  Parsons  v.  Lanoe  (1  Ves.  Sr.  190),  the  words,  "  if  I  die 
before  my  return  from  my  journey  to  Ireland,"  &c.,  were  held 
to  constitute  a  contingent  will,  and  an  inoperative  one,  because 
the  maker  returned  home. 

^'  In  case  I  die  before  I  join  my  beloved  wife,"  &c.,  shared 
a  like  fate.    {Sinclair  v.  Hone,  6  Ves.  Jr.) 

In  TodcPs  Will  (2  Watts  &  Sergeant,  145),  the  testator  had 
in  view  a  certain  journey ;  and  the  language  used  was,  ^'  Hy 
wish,  desire,  and  intention  now  is,  that  if  I  should  not  retom," 
<fec. ;  and  the  will  was  held  to  be  conditional. 

Also  in  Massie  v.  Grijin  (2  Met.  [Ey.]  364),  where  the 
will  was  made  while  the  testator  was  on  a  visit  in  Missouri, 
and  he  willed  the  notes  and  accounts  he  held  on  his  brothers 
to  them  in  case  he  never  returned.  Also  ^^  In  the  Goods  of 
Robinson'*  (L.  K.  2  P.  &  D.  171),  where  the  words  were: 
^^  In  case  anything  should  happen  to  me  during  the  remainder 
of  the  voyage  from  hence  to  Sicily  and  back  to  London,  that 
I  give  and  bequeath,"  &c. 

In  MaaweU  v.  MaxweU  (3  Met.  [Ky.]  101),  the  words 
were  :  "  If  I  never  get  back  home,  I  leave  you  every  thing  I 
have  in  the  world.''  In  this  case  the  testator  was  away  from 
home  when  the  will  was  made ;  he  had  just  escaped  from  a 
steamboat  disaster ;  the  navigation  was  peculiarly  dangeroos 
at  the  time,  and  the  necessary  continuation  of  his  journey 
homeward  continued  the  danger ;  and  it  was  plain  from  the 
entire  instrument  (a  letter)  that  it  was  intended  to  be  opera- 
tive only  during  his  absence  upon  that  occasion. 

In  Dougherty  y.  Dougherty  (4  Met.  [Ky.]  25),  the  language 
was :  ^^  As  I  intend  starting  in  a  few  days  to  the  State  of  Mis- 
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Bonri,  and  shonld  any  thing  happen  that  I  should  not  return 
alive,  my  wish  is,"  &c. 

It  will  be  noticed  in  all  the  above  cases,  and  in  others  not 
now  at  hand  where  the  will  has  been  held  to  be  conditional, 
that  a  speoifio  contingency  is  named,  and  is  either  confined  to 
a  time  certain,  or  a  particular  event. 

In  this  respect  they  are  clearly  distinguishable  from  the 
case  now  presented.  The  will  in  this  instance  fixes  no  limit 
or  time,  as  during  a  particular  journey,  or  for  a  particular 
length  of  time.  No  specific  time  or  particular  event  is  named. 
It  refers  to  no  particular  expected  calamity,  and  the  words  are 
general  in  their  character ;  and  this  fact  leads  to  the  conclu- 
sion that  the  testator,  who  was  evidently  not  an  educated  man 
or  an  adept  in  writing  such  instruments,  did  not  intend  the 
disposition  of  his  estate  to  depend  upon  whether  he  died  at  or 
away  from  his  home.  It  would  have  been  an  absurd  condi- 
tion ;  and  while  it  is  true  that  he  had  a  right  if  he  chose  to 
impose  it,  yet  whether  it  is  reasonable  in  its  character  can 
properly  be  considered  when  it  is  a  question  whether  the 
words  were  used  as  a  mere  reason  for  executing  the  paper,  or 
as  a  condition  upon  which  it  was  to  become  operative. 

It  is  quite  natural  for  a  person  to  give  some  reason  for 
making  a  will,  and  as  has  been  well  said,  a  ''close  and  literal 
interpretation  may  very  easily  carry  us  wide  of  the  intention." 

Swinburne  says :  ''  Albeit  the  testator  make  his  testament 
by  reason  of  some  great  journey,  yet  it  is  not  revoked  by  the 
return  of  the  testator." 

Where  the  words,  "  lest  I  should  die  before  the  next  sun, 
I  make,"  &c.,  were  used  in  a  will  written  eighteen  years  before 
the  testator's  death,  it  was  upheld.  {Burton  v.  CoUingwood,  4 
Hagg.  176.) 

So  "  in  case  I  shonld  die  on  my  travels,"  &c.,  although  the 
testator  returned  home,  it  being  shown  that  he  recognized  the 
paper  as  his  will  shortly  before  his  death.  {Straues  v.  Sohmidly 
3  Phill.  209.) 

In  re  Tylden  (18  Jurist,  136),  the  language  of  the  will  was : 
''  If  it  please  Almighty  God  to  call  me  suddenly  from  this 
Vol.  v.— 31 


482  AMERICAN  PROBATE  REPORTS. 

mortal  life,  and  during  my  absence  from  homey  I  leave,"  &c, 
and  it  was  sagtained,  although  the  testator  died  at  home. 

So  In  re  Bobeon  (1  Eng.  Law  Reports,  88),  where  the 
words  were :  ^*  In  case  of  any  fatal  accident  happening  to  me, 
being  about  to  travel  by  railway,  I  hereby  leave,"  &c 

Also  in  Thome's  Case  (4  8w.  &  Tr.),  the  language  being : 
'^  I  request  that  in  the  event  of  my  death,  while  serving  in 
this  horrid  climate,  or  any  (accident  happening  to  me^  I  be- 
queath," ifec. 

In  the  case  of  Bradford's  Adm^r  v.  Bradford^  <ke.  (81 
Ky.  Rep.),  the  language  of  the  will  was  of  a  more  conditional 
character  than  in  this  instance,  to  wit :  ^'  Being  in  the  fall 
possession  of  all  mj  mental  faculties,  but  in  feeble  health, 
and  about  to  start  upon  a  long  journey,  and  subject  to  the 
common  casualties  of  others,  I  deem  it  prudent  to  provide  for 
the  disposition  of  my  property  in  case  I  shotdd  not  return,^ 
and  it  was  held  that  it  was  not  contingent,  and  although  the 
testator  returned  home  and  lived  for  several  years  thereafter, 
yet  it  was  sustained. 

It  is  shown  in  this  case  that  the  testator  carefully  preserved 
the  paper  in  contest ;  that  he  examined  it  the  year  prior  to 
his  death ;  and  while  these  facts  can  not  constitute  a  statutoiy 
republication  of  it,  yet  they  illustrate  the  intention  of  the 
maker  of  the  instrument,  as  they  tend  to  show  that  he  believed 
he  had  disposed  of  his  property  by  it,  and  while  the  word 
^'  if  "  is  an  apt  one  to  exprcbS  a  condition,  yet  the  language 
used  is  so  general  in  its  character  that  it  shows  the  testator 
intended  it  as  words  of  inducement  to  the  making  of  the  will 
only,  and  not  that  the  disposition  of  his  property  should 
depend  merely  upon  the  place  of  his  death. 

Judgment  affirmed. 
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Pbynado  vs.  Peynado. 

[82  Kentucky,  5.] 

Construction  of  a  will. — Gift  to  ohabitable  uses. — A 

MUNICIPAL  OORPOEATION  A8  TEU8TEE. 

A  mnnicipal  corporation  may  hold  property  in  trust  under  a  will  for  charitable 
uses,  and  may  be  compelled  to  execute  sucb  a  trust. 

Appeal  from  a  judgment  of  the  Louisville  Chancery  Court 
snstaining  the  will.     The  facts  appear  in  the  opinion. 

Barrett  cfe  Browriy  for  appellants. 
Rosel  WeissmgeTy  for  appellee. 

Hargis,  C.  J.  By  his  will,  after  making  various  bequests, 
Edward  Peynado  devised  the  residuary  of  his  estate  to  his 
wife,  Ida  B.  Peynado,  during  her  life,  and  then  made  the  fol- 
lowing provisions : 

*'  15.  One  year  after  her  death  the  whole  of  my  residuary 
estate  shall  be  converted  into  cnsh,  and  together  with  all 
accrued  interest,  shall  be  investeJ  as  follows  : 

"  16.  Half  of  the  money  left  by  me  after  my  wife's  death 
to  be  used  in  erecting  a  building  in  the  suburbs  of  the  city  of 
Malaga  (Spain),  to  be  under  the  patr(yiiage  and  care  of  the  city 
authorities,  and  under  the  superintendence  of  one  or  more 
Sisters  of  Charity,  to  be  used  as  an  orphan  asylum  and  school 
for  as  many  little  poor  orphan  children  (males)  from  respect- 
able families  as  can  possibly  be  taken.  The  Sisters  in  charge 
of  said  establishment  should  be  well  educated  and  well  versed 
in  geography,  mathematics,  grammar,  history,  and  penman- 
ship, so  as  to  be  able  to  teach  the  children  to  become  learned 
and  industrious.  I  have  no  doubt  the  institution  will  be 
assisted  and  encouraged  by  the  good  and  wealthy  citizens  of 
Malaga,  and  will  some  day  become  a  great  institution.  The 
other  half  of  my  capital  or  residue  to  be  placed  out  on  good 
security  so  as  to  yield  a  semi-annual  income,  and  shall  be 
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applied  in  paying  the  expenses  incurred  in  keeping  np  said 
boarding  establishment.  I  also  leave  our  pictures,  two  oil 
paintings  of  my  wife  and  myself,  to  the  said  institution. 

"  17.  A  true  copy  of  this  will  will  be  sent  to  the  then  act- 
ing Spanish  Minister  of  Spain,  at  Washington,  D-  C,  by  my 
executors,  with  the  request  that  he  should  see  that  an  fionest 
man  be  appointed  to  superintend  and  f ultill  my  wish ;  a  man 
who,  without  any  reward  for  his  services,  aiid  only  for  the 
sake  of  doing  good  to  my  native  city,  will  take  willingly  the 
responsibility  and  trouble  necessary  for  such  a  task.  The  per- 
son 80  appointed  will  have  to  give  security,  and  also  hand  a 
semi-annual  statement  of  the  condition  of  the  institutioD  to 
the  then  acting  civil  authorities  of  Malaga.  As  the  children 
of  the  institution  become  of  age,  I  mean  able  enough  to  make 
a  living  for  themselves,  the  friends  of  the  institution  will  be 
kind  enough  to  procure  for  them  situations  in  commercial 
houses,  stores,  and  factories,  where  they  can  earn  an  honest 
livelihood.  This  institution  shall  not,  at  any  time,  incur  or 
owe  a  debt  exceeding  ($5,000)  five  thousand  dollars. 

^'  18.  My  executors  will  demand  security  from  the  Spanish 
Minister,  or  his  representatives,  that  my  will  shall  be  carried 
out  according  to  my  wish,  and  they  shall  keep  in  trust,  if  they 
think  proper,  the  whole  of  my  residuary  estate  for  three  years 
after  ray  death,  or  until  they  are  convinced  of  the  fulfillment 
of  my  wish  by  the  Spanish  Minister  and  authorities  of 
Malaga. 

"  19.  If  within  three  years  after  my  death  this  bequest 
fail  of  execution  from  any  cause,  then  the  same  shall  lapse 
and  be  void,  and  the  whole  of  my  residuary  estate,  together 
with  all  accrued  interest,  shall  be  divided  amongst  the  children 
of  Francisco  de  P.  Parra,  Sr.,  Juan  Jose  Parra,  Augustin 
Parra,  Joaquin  Parra,  and  Diego  Parra,  of  New  Orleans,  La., 
and  children  of  Jose  Ma  Parra  and  Jose  Ma  Yega,  of  Malaga, 
Spain." 

The  will  was  probated,  and  the  widow  renounced  its  pro- 
visions in  her  behalf.  This  action  was  brought  to  obtain  a 
judicial  construction  of  the  above  clauses  of  the  will,  the  ulti- 
mate residuary  devisees  named  in  the  19th  clause,  the  City  of 
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Malaga,  and  the  acting  Spanish  Minister  being  made  defend- 
ants. 

The  City  of  Malaga  and  the  Spanish  Minister,  by  their 
attorney  m  facty  answered,  separately,  claiming  that  the  will 
created  a  trust  with  suflScient  certainty  for  the  purpose  of 
erecting  an  orphan  asylum  in  the  City  of  Malaga;  that  the 
city  was  designated  as  the  trustee,  and  is  capable,  being  an 
incorporated  municipality,  of  accepting  the  trust,  and,  the 
widow  having  renounced  the  provisions  of  the  will,  entitled 
to  the  residuum  and  ready  to  proceed,  at  once,  to  the  perform- 
ance of  the  duties  prescribed  by  the  will  and  according  to  its 
terms. 

The  ultimate  residuary  devisees  asserted  claim  to  the  resid- 
uum of  the  estate  on  the  grounds — 

1.  That  the  trust  is  too  vague  to  be  upheld,  and  there  is 
no  discretion  vested  in  any  one  to  cure  the  uncertainty. 

2.  That  the  will  requires  the  Spanish  Minister  to  give 
security  as  a  condition  precedent  to  the  existence  or  execution 
of  the  trust. 

3.  And  if  no  security  were  required  by  the  will,  the  court 
ought  to  exact  it  for  their  protection,  and  to  retain  effective 
control  of  the  property  represented  by  the  surety  in  the  event 
of  non-execution  of  the  trust  within  three  years  after  the  tes- 
tator's death. 

£ach  of  these  propositions  was  rejected  by  the  learned 
chancellor  in  his  construction  of  the  trust  clauses  of  the  will, 
and  a  judgment  rendered  by  him  in  contraposition  to  all  of 
thena,  and  the  proper  interlocutory  orders  entered  to  carry  out 
the  charitable  intention  of  the  testator.  To  test  the  legal  vir- 
tue of  that  judgment,  this  appeal  was  taken  by  the  ultimate 
residuary  devisees. 

Their  position  has  for  its  basis  two  propositions — 

1.  That  there  is  no  room  for  equity  to  interfere  where 
there  is  no  ambiguity  in  the  testator's  declaration. 

2.  That  there  is  no  ambiguity  in  this  will,  but  simply  a 
non-use  of  such  terms  as  are  essential  to  the  creation  of  a 
trust. 

It  is  not  necessary  to  the  results  of  this  opinion  that  the 
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first  proposition,  were  it  law  in  an  anlimited  extent  and  suit- 
able to  all  states  of  fact,  which  we  are  inclined  to  doabt, 
should  be  combated,  it  is  only  indispensable  that  the  assump- 
tions of  the  second  should  be  overthrown. 

There  is  no  ambigaitj  of  intention  in  this  will.  More 
appropriate  language  might  have  been  used  in  the  creation  of 
such  an  important  and  worthy  trust,  but  when  the  language, 
whatever  may  be  its  purity  or  defects,  expresses  the  intention 
of  the  testator  in  making  a  lawful  disposition  of  his  property, 
that  intention  will  be  the  pole  star  to  guide  the  court  in  inter- 
preting the  meaning  of  his  words  and  construing  the  composi- 
tion of  his  testament. 

Where  there  is  no  ambiguity  of  intention  ascertained  by 
all  of  the  language  of  the  will,  there  can  be  no  legal  ambiguity 
attached  to  the  will  from  particular  expressions,  defective  des- 
cription of  property,  and  constrained  mandatory  provisions, 
for  they  may  be  controlled,  supplied,  or  broadened  by  the 
context  and  general  purpose  of  the  will.  Applying  these 
simple,  cardinal  rules  to  this  will,  it  becomes  clear  that  there 
is  no  uncertainty  as  to  the  trust,  and  no  need  of  discretion 
upon  the  part  of  any  one  to  render  it  effectual.  The  testator 
did  not  intend  that  his  estate  should  be  converted  into  cash 
for  investment  as  directed  in  the  16th  clause,  until  one  year 
after  his  wife's  death.  This  purpose  was  based  upon  her 
anticipated  acceptance  of  the  provisions  of  the  will,  the  object 
being  to  allow  her  the  uninterrupted  use  during  life  of  the 
property  which  he  dedicated  to  the  erection  and  support  of 
the  charitable  institution,  plainly  described  and  specifically 
located  by  the  16th  and  17th  clauses.  The  reason  for  post- 
poning the  conversion  of  the  residuary  of  his  estate,  having 
ceased  by  the  renunciation  of  the  widow,  that  limitation  ceased 
with  it,  and,  according  to  Wood  v.  Wood  (1  Met.  512),  and 
Curling  v.  Curling  (8  Dana,  38),  her  act  precipitated  the  con- 
version of  the  residuary  after  deducting  her  dowable  and  dis- 
tributable portion.  Hence  there  is  no  obstruction  to  the 
immediate  performance  of  the  trust  duties  prescribed  by  the 
testator.  He  says  substantially,  in  the  16th  clause,  that  half 
of  the  residuary  of  his  estate  shall  be  used  to  erect  a  building 
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in  the  subarbs  of  the  city  of  Malaga,  Spain,  to  be  ofied  as  an 
orphan  asvlara  and  school  for  male  orphan  children,  and  the 
remaining  half  of  the  residuary  shall  be  loaned  on  good  secnr- 
ity,  with  interest  payable  semi-annually,  to  be  applied  to  the 
corrent  expenses  of  the  institution,  which  he  denominates  "  a 
boarding  establishment."  Language  could  hardly  make  the 
object  of  the  trust  more  definite. 

The  institution,  he  directs,  shall  be  under  "  the  patronage 
and  care  of  the  city  authorities"  of  Malaga;  that  a  male 
superintendent  of  the  institution  be  appointed  by  the  city 
authorities,  to  whom  he  is  required  to  give  security  for  his 
conduct  under  his  appointment,  and  also  make  a  semi-annual 
statement  of  the  condition  of  the  institution.  Thus  we  see 
that  the  city  of  Malaga,  in  its  official  capacity,  is  the  trustee 
of  the  charity.  It  is  its  duty  to  look  to  it  that  the  institution 
shall  be  conducted  under  the  superintendence  of  Sisters  of 
Charity,  as  teachers  of  the  children.  There  is  no  want  of  a 
trustee  to  execute  this  charity ;  the  city  is  the  trustee,  and  it 
is  capable  of  performing  the  duties  of  that  station.  A  mu- 
nicipal corporation  may  hold  property  in  trust  for  charitable 
uses,  and  be  compelled  to  execute  such  trust.  (29  Mo.  592, 
Story's  Eq.,  §  1191 ;  Perry  on  Trusts,  §  43,  and  authorities 
there  cited.)  And  we  are  not  aware  of  any  law  where  a 
charity  is  definite,  its  objects  specific,  its  creation  legal,  and 
the  trustee  capable,  that  renders  such  a  trust  void  for  uncer- 
tainty. The  doctrine  of  cy  pree  construction  is  wholly  unnec- 
essary to  the  determination  of  this  case,  for  the  reason  that 
the  object  of  the  trust  is  not  forbidden  by  any  law,  and  the 
intention  of  the  testator  is  plain  from  his  own  words.  The 
authorities  in  and  out  of  this  State  clearly  sustain  the  conclu- 
sions indicated.  In  the  case  of  Moore^s  Heirs  v.  Mooris 
Devisees  (4  Dana,  354),  a  devise  for  the  education  of  poor 
orphans,  to  be  selected  by  the  County  Court,  was  upheld.  la 
Curli/ng^s  AdmW  v.  Curling^s  Heirs  (8  Dana.  38)  the  court 
sustained  a  devise  for  a  public  seminary,  and  appropriated  the 
fund  to  a  seminary  then  existing  in  the  county. 

These  cases  are  founded  upon  devises  not  so  clearly  ex- 
pressed as  the  one  before  us,  and  they  are  in  accord  with  the 
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doctrine  of  Story,  and  the  sacceeding  cases  of  Chawiben  y. 
Baptist  Eduoation  Society  (1  B.  M.  215) ;  A  ttamey- General  v. 
Wallaces  Devisees  (7  B.  M.  6 1 1),  The  charity  intended  by 
the  testator  is  sufSciently  provided  for  in  his  will  by  the  law 
and  public  policy  of  this  State,  and,  according  to  the  rules  of 
comity,  it  can  not  be  defeated,  because  it  is  for  the  benefit  of 
foreign  orphans,  and  to  be  administered  according  to  Spanish 
jurisprndence,  which  we  will  presume,  in  the  absence  of  any- 
thing to  the  contrary,  is  consistent  with  the  dictates  of  human- 
ity and  the  fundamental  laws  of  an  enlightened  civilization. 

Perry  on  Trusts  says,  in  §  741 :  "  Bequests  to  be  paid  over 
to  trustees  in  a  foreign  country  for  the  establishment  in  such 
country  of  a  charitable  institutiohj  will  be  paid  over  to  such 
trustees,  by  order  of  court,  to  be  administered  by  them 
under  the  jurisdiction  of  the  courts  of  their  own  country." 

This  text  is  supported  by  numerous  authorities,  and  sub- 
stantially stated  by  Story  in  §  1186  of  his  Equity  Jaripru- 
dence,  and  until  the  principle  it  contains  is  restricted  by  inim- 
ical legislation,  we  feel  bound  to  maintain  it. 

It  is  true  the  testator,  in  the  17th  clause,  requests  the 
Spanish  Minister  to  see  that  an  honest  man  be  appointed  to 
superintend  and  fulfill  his  wish,  but  he  is  not  empowered  with 
authority  to  make  the  appointment.  This  request  does  not 
confer  any  power  upon  the  Minister,  nor  is  it  an  enforcible 
exaction  of  duty  from  him.  He  may  or  may  not  busy  himself 
with  the  authorities  of  the  city  of  Malaga  in  seeing  that  an 
honest  man  is  appointed,  but  this  will  not  render  the  charity 
void  or  necessarily  prevent  or  endanger  the  fulfillment  of  the 
testator's  wish.  It  is  a  request  he  had  the  privilege  of  making, 
and  the  Spanish  Minister  the  lawful  right  to  respect  or  decline 
as  he  may  choose.  The  18th  clause,  by  which  the  executors 
are  required  to  demand  security  of  the  Spanish  Minister,  con- 
templated that  the  funds  might  be  paid  to  him  for  translation 
to  Malaga,  and  if  his  executors  saw  proper  to  entrust  him  with 
them,  they  were  required  to  exact  of  him  security,  and  if  the 
executors  did  not  wish  to  do  that,  they  were  authorized  to 
keep  the  funds  in  trust  for  three  years  after  the  testator's 
death,  or  until  they  were  convinced  of  the  fulfillment  of  his 
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Wish  by  the  Spanish  Minister  and  the  authorities  of  Malaga. 
The  Spanish  Minister  is  not  asking  to  handle  the  funds.  He 
yields  that  to  the  city  of  Malaga,  and  it  has  appointed  its 
attorney,  in  fact,  to  receive  and  carry  the  funds  to  it.  The 
autliorities  of  Malaga  have  shown  that  they  are  willing  to 
undertake  the  trust  in  good  faith  for  the  purpose  of  fulfilling 
the  testator's  wishes:  hence  there  is  no  necessity  for  the 
execators  keeping  the  funds  in  trust  for  three  years.  The 
only  security  required  in  the  will  is  of  the  Spanish  Minister, 
in  the  event  suggested,  and  as  he  is  not  to  use  or  handle  the 
funds,  and  the  city  comes  in  fact  and  asks  the  control  of  them 
by  its  own  agents,  we  can  see  no  reason  for  demanding  surety 
of  the  city  or  the  Spanish  Minister.  The  testator  did  not 
intend  to  interpose  obstacles  to  the  execution  of  his  bequest, 
so  that  three  years  might  expire  in  a  vain  effort  to  remove 
them,  and  the  bequest  lapse  in  the  meantime.  Such  would  be 
the  result  if  surety  were  required  of  the  Spanish  Minister,  and 
he  should  refuse,  or  be  unable  to  give  it.  The  result  would 
be  the  same  if  the  court  were  to  require  security  for  the  pres- 
ervation of  the  property  to  tlie  use  of  the  appellants,  and  the 
authorities  of  the  city  of  Malaga  should  decline  to  comply 
with  the  requisition.  It  is  for  the  courts  of  Spain  to  see  that 
the  trust  fund  is  preserved  and  the  trust  properly  administered 
when  lawfully  applied  to  for  such  purposes. 
Wherefore  the  judgment  is  aflSrmed. 


Briggs  vs.  Briggs. 

[69  Iowa,  617.] 

After-acqcibei)  real  estate. 

Section  2828  of  the  Code,  which  proyides  that  "  property  to  be  snbeeqneotty 
acquired  may  be  devised,  when  the  intention  is  clear  and  explicit,'^  has  the 
effect  only  to  extend  to  real  property  the  rule  which  before  existed  at  common 
law  in  regard  to  personalty ;  and  the  meaning  of  the  section  is,  that  snbse. 
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qaeotly-aeqalred  property  shall  be  held  to  pass  by  the  beqaeei,  whenerer  tbe 
Snteotion  of  the  testator  to  have  it  so  pass  is  fairly  to  be  inferred  from  the  pro- 
yisionB  of  the  will,  when  constracted  according  to  the  established  nlee  for  the 
oonstrueiion  of  sach  instramenU.  Accordingly,  where  the  testator  dcTised 
the  remainder  of  his  personal  property  and  the  whole  of  his  real  estate  to 
plaintiflb,  AeU,  that  it  carried  to  plaintiffii  real  estate,  the  title  of  whidi  the 
testator  acquired  after  the  execution  of  the  will  in  qaestion. 

Appeal  from  a  judgment  of  the  Mitchell  Circuit  Court 
The  facts  appear  in  the  opinion. 

Vyrua  Foreman  and  Ogden  H.  FetherSy  for  appeUants. 

F.  F,  Coffin^  for  appellees. 

Eeed,  J.  Daniel  M.  Briggs  acquired  the  real  estate  in 
question  after  the  execution  of  his  will,  and  the  question  which 
arises  in  the  case  is  whether  it  passed  to  plaintiffs  under  the 
bequest  set  out  in>  the  foregoing  statement.  Under  the  com- 
mon law,  a  testator  had  no  power  to  bequeath  subsequently- 
acquired  real  estate — seizure  at  the  time  of  executing  the  will 
being  requisite  to  enable  him  to  convey.  This  rule  has  been 
abrogated  by  statute  in  this  and  many  of  the  other  States  of 
this  country  in  which  the  common  law  prevails,  and  in  Eng- 
land. Our  statute  on  the  subject  is  §  2323  of  the  Code,  and  is 
as  follows :  "  Property  to  be  subsequently  acquired  may  be 
devised  when  the  intention  is  clear  and  explicit."  It  is  to  be 
observed  that  the  rule  established  by  this  provision  relates  to 
the  disposition  of  property  of  every  description,  and  not  to 
real  estate  alone.  In  this  respect  the  statute  differs  from  those 
of  most  of  the  other  States  by  which  the  common-law  role 
above  referred  to  was  abrogated.  The  word  "property," 
when  used  in  the  statutes  of  this  State  without  qualification 
or  limitation,  includes  both  real  and  personal  property.  (Code, 
§  45,  subd.  10.)  Under  the  common  law,  however,  the  testa- 
tor could  bequeath  personal  property  to  be  subsequently  ac- 
quired. The  statute  creates  no  new  power  with  reference  to 
the  disposal  of  that  class  of  property,  but  simply  re-enacts  what 
has  always  been  the  law  on  that  subject,  and  what  would  have 
continued  to  be  the  law  without  any  enactment  on  the  sub- 
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ject.  The  manifest  intention  of  the  legislature  was  to  confer 
upon  the  testator  the  same  power  with  reference  to  the  dis- 
posal of  both  classes  of  property  which  had  formerly  existed 
with  reference  to  the  disposal  of  personal  property.  The  same 
rules  of  construction  should  therefore  be  now  applied  in  deter- 
mining whether  subsequently-acquired  real  estate  passes  by 
devise,  which,  before  the  enactment  of  the  statute,  were  ap- 
plied in  determining  the  same  question  with  reference  to  per- 
sonal property,  unless  the  words,  "  when  the  intention  is  dear 
and  explicit,"  as  contained  in  the  statute,  modify  or  change 
them.  We  are  of  the  opinion,  however,  that  no  new  rule  of 
construction  is  created  by  this  provision.  The  meaning  of  the 
section  is,  we  think,  that  subsequently  acquired  property  shall 
bo  held  to  pass  by  the  bequest,  whenever  the  intent  of  the  tes- 
tator to  have  it  so  pass  is  fairly  to  be  inferred  from  the  provi- 
sion of  the  will,  when  construed  according  to  the  established 
rules  for  the  construction  of  such  instruments ;  and  it  is  not 
necessary  that  the  intention  be  expressed  in  direct  language. 
The  Supreme  Court  of  Massachusetts,  in  Winchester  v,  Far- 
gter  (3  Cush.  366),  placed  this  construction  on  a  statute  of  that 
State  which  contains  substantially  the  same  language  as  the 
section  in  question. 

We  come,  then,  to  the  question  whether  the  devise  in  this 
case  passes  the  real  estate  acquired  by  the  testate  after  the 
execution  of  his  will.  The  bequest  was  of  the  "  remainder  of 
my  personal  property,  and  the  whole  of  ray  real  estate."  By 
other  provisions  of  the  will  specific  devises  were  made  to  other 
of  the  children  of  the  testator.  By  the  provision  in  question, 
it  is  manifest  that  the  testator  intended  to  bestow  the  residuum 
of  his  estate,  after  the  payment  of  the  specific  bequests,  upon 
the  plaintiffs.  Bequests  in  this  form,  of  the  residue  of  the 
estate,  have  always  been  held  to  carry  the  residuum  of  all  the 
personal  property  owned  by  the  testator  at  the  time  of  his 
death.  As  to  that  class  of  property,  the  rule  is  that  the  will 
speaks  from  the  time  of  the  death,  and  not  from  the  date  of 
ite  execution.  (1  Redf.  Wills,  §  80  ;  CanjUld  v.  Boatwich^  21 
Conn.  560 ;  Gold  v.  Judson^  Id.  615.) 

The  reason  of  this  rule  was  found  in  the  very  nature  of  the 
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testamentary  act.  Bj  that  act  the  testator  makes  a  disposition 
of  his  property  which  is  to  take  effect  at  his  death.  His  lan- 
guage necessarily  relates  to  that  time,  and  he  speaks  in  antici- 
pation of  that  event.  When  he  declares  it  to  be  his  will  that 
the  residuum  of  his  estate  shall  pass  to  a  named  l^atec,  the 
only  reasonable  inference  from  his  language  is  that  he  intends 
that  the  person  named  shall  take  the  residue  of  all  the  prop- 
erty of  which  he  shall  be  possessed  at  the  time  of  his  death. 
It  was  not  the  intention  of  the  legislature  in  enacting  the 
statute  in  question  to  change  the  rule;  but  it  was  enacted  for 
the  purpose  of  extending  the  operation  of  the  rule,  and  making 
it  applicable  to  real  as  well  as  personal  property.  Substan- 
tially the  same  construction  has  been  placed  upon  similar 
statutes  in  Ohio  and  Massachusetts.  (See  James  v.  Pruden^ 
14  Ohio  St.  261 ;  Cushing  v.  Aylwin^  12  Mete.  169 ;  Blaney 
V.  Blaney^  1  Gush.  107.)  Those  statutes  do  not,  by  express 
provision,  enact  that  a  general  devise  of  real  estate  shall  be 
held  to  speak  from  the  death  of  the  testator,  as  is  contended 
by  counsel  for  appellant.  The  language  which  has  been  con- 
sidered by  the  courts  in  settling  the  rule  in  those  States  is  not 
broader  than  that  contained  in  our  statute,  and  the  rule  adopt- 
ed is  based  upon  a  construction  of  that  language. 

The  judgment  of  the  Circuit  Court  is  in  accord  with  this 
view,  and  it  will  be  aflSrmed. 


What  words  in  a  wHl  are  sufficient  to  indicate  an  intention  to  deyiM 
after-acquired  realty. — At  common  law,  real  estate  acquired  after  the 
making  of  a  will  could  not  be  devised  thereby,  although  the  contrary  was 
the  rule  in  regard  to  personalty.  This  distinction  was  explained  by  sab- 
tile  reasoning,  and  gave  rise  to  a  mass  of  legal  learning  now  happily  nse- 
less,  and  interesting  only  as  a  matter  of  curious  history.  For  in  England 
and  in  the  States  of  the  American  Union,  with  the  exceptioa,  per- 
haps, of  Florida  (1  Bigelow's  Jarman,  850,  note,  citing  Fla.  Bush's  Dlg^ 
1872,  c.  4,  p.  75),  various  statutes  have  been  enacted,  the  general  effect  of 
which,  taken  together  with  the  decisions  under  them,  is  that  all  the 
realty  and  personalty  to  which  the  testator  is  entitled  at  the  time  of  his 
death  shall  pass  by  the  will,  unless  a  contrary  intention  shall  appear  on 
its  face. 
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Ala.  Code,  1876,  tit.  4,  c.  a,  p.  586;  Cal.  Code,  1876,  vol.  1,  tit.  6,  c.  1, 
p.  724;  Col.  Gen.  L.  1874,  c.  103,  p.  929;  Con.  Gen.  Stat.  1775,  c.  11,  p. 
868;  Dak.  Rev.  Code,  1877,  tit.  5,  c.  1,  p.  848;  Del  Rev.  Code,  1874,  c. 
84,  p.  518;  Ga.  Code,  1873,  tit.  6,  c.  2,  p.  425;  Gibbon  v.  Gibbon,  40  Ga. 
562 ;  Jones  v.  Sbewmaker,  35  Ga.  151 ;  111.  Rev.  Stat  1880,  c.  148,  p.  1108 ; 
Ind.  Stat.  1876,  vol.  2,  c.  3,  p.  571 ;  Iowa  Rev.  Code,  1880,  vol.  1,  tit.  16, 
c.  2,  p.  607;  Kans.  Comp.  L.  1879,  c.  117,  p.  1007;  Ky.  Gen.  Stat.  1878, 
c.  113,  p.  832;  Walton  v.  Walton,  7  J.  J.  Mareb.  58 ;  Me.  Rev.  Stat.  1871. 
c  74,  p.  564 ;  Smith  v.  Hutcbinson,  63  Me.  88 ;  Meserve  v.  Meaerve,  63 
Me.  518;  Md.  Rev.  Code,  1878,  art.  49,  p.  421;  Carroll  v.  Carroll,  16 
How.  275;  Johns  v.  Hodges,  83  Md.  515;  Mass.  Gen.  Stat.  1860,  c.  92,  p. 
476 ;  Hosea  v.  Jacobs,  98  Mass.  66;  Hill  v.  Bacon,  106  Mas8.  578;  Brim- 
mer V.  Sopbier,  1  Cush.  118;  Blaney  v.  Blaney,  1  Cash.  107;  Bringham 
V.  Winchester,  1  Met.  890;  Wait  v.  Belding,  24  Pick.  136;  Winchester 
v.  Forster,  3  Cusb.  866 ;   Micb.  Comp.  L.  1 871 ,  vol.  2,  c.  154,  p.  1 872 ;  Minn. 
Stat.  1878,  c.  47,  p.  567;  Mias.  Rev.  Code,  1871,  c.  54,  p.  525;  Mo.  Rev. 
Stat.  1879,  vol.  1,  c.  71,  p.  679;  Leggatt  v.  Hart,  28  Mo.  127;  Applegate 
V.  Smith,  81  Mo.  166;  Neb.  Gen.  Stat.  1873,  c.  17,  p.  800;  Nev.  Comp.  L. 
1873,  vol.  1,  c.  87,  p.  202;  N.  H.  Gen.  L.  1878,  c.  193,  p.  455;  Lovem  v. 
Lamprey,  2  Pos.  484 ;  N.  J.  Revision,  1877,  vol.  2,  p.  1248 ;  Fluke  v. 
Fluke,  1  C.  E.  Gr.478;  VanWagenen  v.  Brown,  2  Dutch.  196;  Gar- 
rison V.  Garrison,  5  Id.  153 ;  cf.  Smith  v.  Curtis,  5  Id.  845,  868;  N.  Y. 
Rev.  Stat.  1876,  vol.  8,  c.  6,  p.  58;  N.  C.  Revisal  of  1878,  c.  119,  p.  847; 
Battie  V.  Speigbt,  9  Ired.  288;  Ohio  Rev.  Stat.  1880,  vol.  2,  c.  1,  p.  1436; 
Smith  V.  Jones,  4  Ohio  St.  116;  Board  of  Education  v.  Ladd,  26  Obio  St. 
210;  cf.  Thompson  v.  Hoop,  6  Ohio  St.  480;  Penn.  B.-P.  Dig.  1872,  vol. 
2,  p.  1476 ;  Clarke's  Estate,  82  Penn.  St  528 ;  Cresson's  Appeal,  76  Penn. 
St.  19  ;  Gable  v.  Daub,  40  Penn.  St.  217;   R.  I.  Gen.  Stat.  1872,  c.  171,  p. 
378 ;  S.  C-  Rev.  Stat.  1873,  c.  85,  440 ;  cf.  Cogdell  v.  Cogdell,  8  Dess. 
346;  Tenn.  Stat.  1871,  vol.  2,  c.  1,  p.  999;  McGavock  v.  Pugsley,  12 
Heisk.  689;  Tex.  Rev.  Stat.  1879,  tit.  99,  p.  712;  Henderson  v.  Ryan,  27 
Tex.  673;  Utah  Comp.  L.  1876,  c.  2,  p.  271;  Vt.  Gen.  Stat.  1862,  c.  49, 
p.  377  ;  Ya.  Code,  1873,  c.  118,  p.  911  ;  Smith  v.  Edrington,  8  Crancb, 
66;  Allen  v.  Harrison,  8  Call,  251;  Hyer  v.  Sbobe,  2  Munf.  200;  Thorn- 
dike  v.  Reynolds,  22  Gratt.  21;  W.  Va.  Rev.  Stat.  1878,  c.  201,  p.  1170 ; 
Wis.  Rev.  Stat.  1878,  c.  108,  p.  649. 

The  statute  of  1  Victoria,  c.  26,  §  24,  enacts  that  every  will  shall  be 
construed  with  reference  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  bad  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
will. 

The  effect  of  this  statute,  and  of  those  of  the  American  statutes  which 
follow  its  phraseology,  is  to  raise  the  presumption  of  an  intention  to  pass 
the  after-acquired  estate  unless  the  contrary  be  shown  (1  Bigeluw^s  Jar* 
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man,  850,  note),  throwing  the  harden  of  proving  the  contrary  upon  the 
heirs. 

The  wording,  however,  of  some  of  the  American  statates  would  seem 
to  throw  the  burden  of  proving  the  intent  to  pass  after-acquired  realty 
upon  the  devisees.  Thus,  the  Iowa  statute,  referred  to  above,  eoartg 
(Code,  §  2328):  *'  Property  to  be  subsequently  acquired  may  he  devised 
when  the  intention  is  clear  and  explicit." 

And  the  Massachusetts  statute  provides  that  '^  any  estate,  right,  or 
interest  in  lands  acquired  by  the  testator,  after  the  making  of  his  vUl, 
shall  pass  thereby  in  like  manner  as  if  possessed  at  the  time  of  making 
the  will,  if  such  shall  clearly  and  manifestly  appear  by  the  will  to  baTe 
been  the  intention  of  the  testator."    Gen.  Stat.  c.  92,  {  4. 

So,  too,  in  Ohio,  "  if  such  shall  clearly  and  manifestly  appear,^  &c 
James  v.  Pruden,  14  Ohio  St.  251,  268,  ivfra. 

Bo,  too,  in  other  States.  But  the  words  **  clearly  "  and  "  manifestly'* 
Ac,  have  been  very  liberally  construed,  and  the  rule  to  be  gathered  from 
the  cases  is,  that  if  the  testator  in  any  terms  indicate  on  the  face  of  bis 
will  an  intention  to  dispose  of  his  whole  estate,  it  shall  be  construed  to 
pass  real  estate  acquired  after  the  making  of  the  will — all  that  he  wu 
entitled  to  devise  at  the  time  of  his  death.  This  is  almost  the  exact 
wording  of  the  statute  in  New  York,  which  is  very  clearly  expressed: 
*<  Every  will  that  shall  be  made  by  a  testator  in  express  terms  of  all  his 
real  estate,  or  in  any  terms  denoting  his  intent  to  devise  all  his  real  prop- 
erty, shall  be  construed  to  pass  all  the  real  estate  which  he  was  entitled 
to  devise  at  the  time  of  his  death."    N.  T.  Rev.  Stat.  p.  58,  §  7. 

In  Winchester  v.  Forster,  3  Oush.  866,  370,  cited  in  the  text,  the 
words  of  the  Massachusetts  statute,  **if  it  shall  clearly  and  manifestly 
appear,"  were  commented  upon.  The  court  quoting  from  Brimmer  v.  So- 
hier,  1  Cush.  182,  said:  ''It  is  not  supposed  that  these  intensives  can 
have  any  welUdeOned  or  precise  effect  in  the  construction  of  wills;  they 
are  too  vngue  and  indeterminate  to  form  a  rule  of  much  practical  use,'* 

The  object  of  the  statute  being  to  abolish  the  common-law  rule  by 
which  after-acquired  realty  could  not  be  devised,  *'  and  to  give  effect  to 
the  intention  of  the  testator,  all  that  can  be  required  is,  that,  taking  the 
whole  will,  and  considering  it  with  reference  to  the  established  rules  of 
exposition,  such  an  intent  is  shown ;  if  so,  the  intent  is  manifest  and 
clear." 

This  intent  may  be  shown  where  it  appears  from  the  whole  scheme 
and  tenor  of  the  will  that  ho  intended  to  make  a  fiill  and  entire  disposi- 
tion of  his  whole  property,  real  and  personal. 

In  Gushing  v.  Aylwin,  12  Mete.  169,  175,  it  was  said:  '*  We  think  it 
generally  true  that  when  a  will  purports  to  dispose  of  the  testator's  whole 
estate  or  property,  the  intention  is  to  dispose  of  all  the  estate  or  property 
of  which  the  testator  may  be  the  owner  at  the  time  ot  his  death,  and  that 
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sacb  an  intent  wonid  be  inferred  unless  something  in  the  will  should  be 
opposed  to  such  inference. " 

This  is  an  exact  inversion  of  the  statute. 

In  Canfield  v.  Bostwick,  21  Conn.  550,  553,  554,  referred  to  above,  it 
was  said :  "  A  will  speaks  from  the  death  ot  the  testator  and  not  from  its 
date,  unless  its  language,  by  fair  construction,  indicates  the  contrary  in- 
tention." 

In  Gold  Y.  Judson,  21  Conn.  616,  it  was  held  that  wherever  a  testator 
refers  to  an  actually  existing  state  of  things,  his  language  should  be  held 
as  referring  to  the  date  of  the  will.  Such  is  the  construction  of  the  word 
n^to.  So  words  in  the  present  tense  as,  '*  all  the  property  I  am  possessed 
of  at  this  date.'^ 

Citing  Crosby  v.  Close,  Amb.  897;  Abney  v.  Miller,  2  Atk.  593;  Blun- 
dell  ▼.  Dunn,  1  Madd.  483;  College  v.  Coddrington,  1  P.  Wms.  597. 

But  that  if  the  language  is  general,  not  speci6c  and  not  limited,  the 
will  speaks  from  the  testator*s  death,  and,  of  course,  disposes  of  whatever 
property  he  had  at  that  time. 

The  same  liberal  construction  is  placed  upon  a  similar  statute  in 
Ohio. 

In  James  v.  Pruden,  14  Ohio  St.  251,  253,  in  construing  the  words, 
^'  if  such  shall  clearly  and  manifestly  appear  by  the  will  to  have  been  the 
intention  of  the  testator,"  the  court  remarked  that  it  very  seldom  hap- 
pens that  a  man  who  goes  to  the  trouble  of  making  a  will  intends  to  die 
intestate  as  to  any  of  the  property  that  he  may  own  at  the  time  of  his 
death ;  and  held  that  these  words  of  the  statute  were  to  be  liberally  con- 
strued, on  the  authority  of  Lessee  of  Smith  v.  Jones,  4  Ohio  St.  121. 


EiMBBO  VS.  Johnston. 

[16  Lea,  78.] 
LbGATBES  to  take  FEB  OAFITA. 

D'nder  a  bequest  to  certain  children  and  grandchildren  equally,  the  legatees  take 
per  capita  when  there  is  nothing  in  the  will  to  indicate  a  different  intention  on 
the  part  of  the  testator. 
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Appeal  from  a  decree  of  the  Ohancery  Court  at  Memphis. 
Malone  <Sk  Watson^  for  complainants. 
Johnston  <Sk  Fordy  for  defendants. 

Cooper,  J.  On  December  11,  1882,  Appless  Ford  died  in 
Sbelby  conntj,  testate,  and  tbe  defendant,  Johnston,  qualified 
as  administrator  of  her  estate  with  tbe  will  annexed.  She  left 
surviving  as  ber  heirs  and  distributees  three  daughters,  A.  E. 
Ford,  SalHe  Taylor,  and  A.  F.  McMuUen,  four  granddaughters 
and  one  grandson,  the  children  of  Mary  F.  Rains,  a  deceased 
daughter,  three  grandsons  and  three  granddaughters,  tbe  chil- 
dren of  James  N.  Ford,  a  deceased  son.  The  will  of  tbe  tes- 
tatrix is  in  tbe  following  words :  **  1  make  and  publish  this 
mj  last  will  and  testament,  hereby  revoking  all  others  made 
by  me.  I  desire  that  my  notes,  consisting  of  $8,500,  be  divid- 
ed equally  between  A.  E.  Ford,  Sallie  Taylor,  Eleanor  Malloy, 
Mary's  daughters,  James'  daughters ;  my  personal  property  be 
divided  between  Ada  Bains  and  A.  E.  Ford."  Tbe  bill  is 
filed  to  obtain  a  construction  of  tbe  first  clause  of  the  will  dis- 
posing of  the  notes,  there  being  no  contest  as  to  the  second 
clause.  And  the  question  is  whether  the  proceeds  of  tlie 
notes  are  to  be  divided  between  the  legatees  per  stirpes  or  per 
capita, 

Eleanor  Malloy,  one  of  the  legatees  named,  is  the  com- 
plainant, the  wife  of  A.  £imbro,  and  is  one  of  the  two  chil- 
dren, the  other  child  being  a  boy,  of  A.  F.  McMuUen,  a  living 
daughter  of  the  testatrix.  It  is  conceded  that  the  legatees 
described  as  Mary's  daughters  in  the  bequest  are  the  children 
of  Mary  F.  Rains,  the  deceased  daughter  of  the  testatrix,  who 
also  left  one  son  ;  and  that  James'  daughters  are  the  children 
of  James  N.  Ford,  the  deceased  son  of  the  testatrix,  who  also 
left  three  sons. 

It  is  conceded  by  the  learned  counsel  of  the  complainants 
that,  by  the  English  authorities,  the  legatees  under  the  present 
boquest  would  tsike  per  capita^  each  of  the  daughters  of  Mary 
and  James  receiving  an  equal  share  with  the  other  named 
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legatees.  Bat  the  coausel  thinks  that  the  weight  of  American 
anthority  is  otherwise.  In  this  State,  however,  we  have  invar- 
iably followed  the  English  rale  of  constraction  in  the  absence 
of  anything  to  show  a  different  intent.  {Ingram  v.  Smithy  1 
Heady  412 ;  MaUme  v.  Mcyors^  8  Hnm.  577 ;  Seay  v.  Wmston^ 
7  Hum.  472 ;  Pv/ryew  v.  JSHmondaofij  4  Heisk.  48 ;  PcMrrUh 
V.  OrooTnss^  1  Tenn.  Oh.  681 ;  Rogers  v.  RogerSy  2  Head,  660 ; 
Beasley  y.  JenkinSy  2  Head,  191 :  Badgers  v.  Rodgers^  6  Heisk. 
489.)  The  will  before  as  shows  a  selection  by  the  testatrix  of 
the  objects  of  her  bonnty  oat  of  persons  standing  in  the  same 
relation  to  her  with  others  of  the  same  stirpes.  There  is 
nothing,  either  in  the  will  or  the  drcnmstances,  to  take  the 
case  oat  of  the  general  rale. 

The  Chancellor's  decree  will  be  affirmed.  The  appellants 
will  pay  the  costs  of  this  conrt.  The  costs  below  will  be  paid 
as  directed  by  the  Ohancellor. 


Alsxtp  vs.  Olabeb. 

[16  Jaol,  11.] 

Bequest  fob  the  "  oohfobtable  suppoet  ^  of  bblatives. 

Where  a  testator  obars;efl  eertain  property  given  to  his  children  with  a  **  com- 
fortable support"  for  two  of  his  sisters  "equal  to  what  they  now  have/'  a 
tmst  is  created  in  favor  of  the  sisters  for  a  fixed  support,  sach  as  they  were 
receiving  from  the  testator  at  the  date  of  the  will,  without  reference  to  the 
performance  of  any  services  by  them. 

Appeal  from  a  decree  of  the  Chancery  Coart  at  Memphis. 

MetcoLf  i&  Walker  and  W.  P.  Wilson^  for  complainant. 

Harris  cfe  TWfoy,  for  defendants. 
Vol.  v.— 82 
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CooPEB,  jr.  The  question  raised  by  this  record  is,  whether 
the  defendants,  Margaret  E.  Clarke  and  Jane  B.  Hill,  are  en- 
titled to  any,  and  what  provision  under  the  will  of  their 
brother,  J.  S.  Honck,  who  died  in  1879.  The  first  two  items 
of  the  will  direct  the  payment  of  debts,  and  make  proTision 
for  the  testator's  widow.    Then  follows : 

^^  Item  3.  All  the  rest  and  residue  of  my  estate,  real  and 
personal,  of  every  kind  and  wherever  situated,  1  give,  devise, 
and  bequeath  to  my  children,  living  at  the  time  of  my  death, 
or  bom  thereafter,  to  be  divided  equally  among  them,  ateo- 
lutelly  and  in  fee.  But  this  provision  in  behalf  of  my  children 
is  subject  to  the  following  charge :  I  have  two  widowed  sis- 
ters, now  living  in  Tunica  county,  Mississippi,  viz. :  Mrs.  M&r- 
garet  E.  Clarke  and  Mrs.  Jane  B.  Hill.  It  is  my  will  that  so 
long  as  my  said  sisters,  or  either  of  them,  shall  live,  or  shall 
have  need  of  this  aid,  they  and  the  survivor  of  them  sball 
receive  a  comfortable  support  out  of  my  estate,  equal  to  what 
they  now  have;  and  the  interests  of  my  children  taken  under 
this  will,  whether  in  the  hands  of  my  executor  or  of  the  guar- 
dian of  the  children,  are  to  contribute  equally  to  furnish  this 
support,  and  being  charged  thus,  this  provision  for  my  said 
sisters  is  not  to  interfere  with  or  delay  the  settlement  of  the 
estate  by  the  executor,  and  the  turning  over  the  interests  of 
the  children  to  their  guardian." 

The  fourth  item  of  the  will  recites  the  fact  that  the  testator 
has  large  interests  with  Thomas  B.  Turner  in  plantations  in 
Tunica  county,  Mississippi,  planting  operations  therein,  stock, 
crops,  &c.,  money  loaned,  &c ,  and  then  gives  Turner,  as  sur- 
vivor and  as  executor,  full  and  discretionary  power  to  wind 
up  their  joint  concerns.  By  the  fifth  item  Turner  is  appointed 
executor  of  the  will,  and  testamentary  guardian  of  the  testa- 
tor's children,  without  being  required  to  give  security  in  either 
capacity.  The  sixth  item  confers  upon  Turner  unlimited 
power  in  the  management  of  the  estate,  and  the  sale  and  re- 
investment of  property.  It  contains  also  this  clause :  "  Both 
as  executor  and  guardian,  the  said  Turner  is  to  see  to  the  sup- 
port provided  for  my  two  sisters,  and  fix  the  amount  fliereof 
in  his  discretion ;  and  amounts  paid  out  therefor  shall  be  good 
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voachers  in  his  accoants  upon  his  own  statement  thereof, 
without  receipts  or  vouchers." 

The  seventh  item  gives  to  Turner  full  power  to  manage  the 
estate  of  the  children,  to  sell  their  property  and  make  invest- 
ments, and  to  reflate  their  expenditures.  The  last  two  items 
of  the  will  are  as  follows : 

'^  Item  8.  It  is  m j  express  will  and  intention  that  the  large 
powers  and  discretion  hereby  given  to  said  Turner  as  executor 
and  guardian  shall  be  considered  as  a  matter  of  personal  confi- 
dence and  trust,  and  as  such  limited  and  confined  to  him,  and 
not  in  any  way  to  pass  to  or  vest  in  any  other  person  who  may 
become  my  personal  representative  or  guardian  of  my  children. 
As  to  any  other  person  who  may  occupy  these  positions,  it  is 
my  will  that  the  law,  strictly  administered,  shall  be  the  meas- 
nre  of  power,  with  all  the  safeguards  of  bond  and  security, 
and  all  the  limitations  upon  private  action  and  judgment 
which  the  law  prescribes  and  provides. 

"  Item  9.  It  is  my  will,  and  I  do  hereby  expressly  provide, 
that  the  provision  made  for  my  two  sisters  in  item  three  of 
this  will  is  to  have  effect  only  so  long  as  they  shall  continue 
unmarried;  and  upon  the  marriage  of  either  of  them,  the  pro- 
vision will  at  once  cease  as  to  her." 

The  will  was  probated,  and  Turner  qualified  as  cxecator 
and  guardian  in  November,  1879.  He  died  April  16, 1883, 
having  been  confined  to  his  house  for  twelve  months  before 
his  death,  and  unable  during  that  period  to  give  active  atten- 
tion to  business.  The  complainant,  Alsup,  was  appointed 
administrator  de  bonis  non^  with  the  will  annexed,  of  the  tes- 
tator's estate  after  the  death  of  the  executor,  and  filed  the 
present  bill  for  the  construction  of  the  will.  The  estate  owed 
no  debts  of  any  consequence,  and  Turner,  as  executor  and 
guardian,  received  about  $118,000  of  personal  assets,  about 
$90,000  of  which,  in  value,  were  income-producing  stocks  and 
bonds.  The  testator  also  died  seized  of  real  estate  in  Tennes- 
see and  Mississippi  of  considerable  value.  The  testator  left  a 
widow,  who  only  survived  him  a  few  hours,  and  four  children, 
all  of  whom  were  under  age  at  the  filing  of  the  bill. 

Mrs.  Clarke,  one  of  the  testator's  sisters,  was  about  sixty 
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years  of  age  when  the  depositions  were  taken  in  this  canse,  in 
feeble  health,  having  only  one  child,  a  son,  of  age.  Mrs.  Hill, 
the  other  sister,  was  aboat  fifty  years  of  age,  with  foor  chil- 
dren,  the  oldest  of  age.  These  women  had  been  living  for 
several  years  before  the  testator's  death,  with  their  children, 
on  a  plantation  in  Tnniea  connty,  Mississippi,  owned  by  the 
testator  and  Tnmer,  and  had  been  furnished  with  supplies 
from  Memphis.  They  were  dressed  comfortably,  and  had  an 
abundant  table.  But  they  did  all  the  housework  themselves, 
such  as  cooking,  washing,  milking,  &e.  After  the  testator's 
death  they  continued  to  reside  on  the  place  as  before,  the  plan- 
tation for  the  year  following  the  death  of  the  testator  being 
run  by  Tomer,  the  son  of  Mrs.  Olarke,  and  the  oldest  son  of 
Mrs.  Hill.  Turner  then  sold  the  plantation  to  his  associates 
on  time  for  $20,000,  of  which  they  have  paid  $2,000,  and  the 
unpaid  balance  of  purchase  money  is  largely  more  than  the 
property  is  worth.  Neither  of  the  mothers  or  their  children 
had  any  property  or  means,  nor  have  the  women  ever  aoqoired 
any.    Turner  paid  them  nothing  under  the  testator's  wilL 

By  the  third  item  of  his  will,  as  modified  by  the  ninth 
item,  the  testator  chains  the  real  and  personal  property  given 
to  his  children  with  ''  a  comfortable  support "  for  his  sisters, 
"  equal  to  what  they  now  have,"  so  long  as  they,  or  either  of 
them,  *'  shall  live  unmarried,  or  shall  have  need^of  this  aid." 
The  charge  and  bequest  are  plain  and  positive,  as  much  so  as 
any  provision  of  the  will,  not  subject  to  the  discretion  of  any 
person  so  far  as  these  items  are  concerned.  And  the  amonnt 
of  the  charge  is  fixed  with  reasonable  certainty,  for  a  comfort- 
able support,  equal  to  what  they  had  at  the  date  of  his  will, 
February  3, 1875,  was  susceptible  of  easy  ascertainment.  The 
only  point  of  doubt  would  be  as  to  the  meaning  of  the  words 
<<  or  diall  have  need  of  this  aid."  Was  it  the  intention  of  the 
testator,  as  now  contended  for  on  behalf  of  his  children,  to 
limit  the  bounty  given  his  sisters,  to  such  a  part  of  the  "  com- 
fortable support "  mentioned  as  might  remain  after  deducting 
the  wages  they,  the  sisters,  might  earn  for  work  similar  to 
that  performed  by  them  on  his  place  2  Or  was  the  intention 
to  furnish  them  a  fixed  support,  such  as  they  had  been  in  the 
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habit  of  receiving  from  him,  antil  the  pecuniary  condition  of 
the  sisters  should  be  so  changed  as  no  longer  to  require  the 
aid  ?  In  the  one  view,  the  only  bounty  would  be  the  mere 
deficit  over  wages  earned,  and  the  legatees  would  be  required, 
like  a  dismissed  servant,  to  seek  for  employment  in  order  to 
lessen  the  charge  on  their  brother's  estate.  There  would  be 
no  gift,  whatever,  if  any  person,  even  their  own  sons,  were 
willing  to  furnish  them  board,  lodging,  and  clothing  for  such 
services  as  they  could  render.  We  do  not  think  that  the  tes- 
tator intended  that  his  bounty,  limited  as  it  is,  should  be 
measured  in  this  way  by  a  one-ounce  vial.  He  intended  to 
give  them  a  comfortable  support  for  life,  measured  by  their 
previous  habit  and  condition,  without  reference  to  their  capac- 
ity for  work,  and  whether  they  worked  or  not,  if  their  own 
pecuniary  condition  continued  to  require  it.  And  certainly 
there  is  nothing  in  the  proof  to  show  any  change  in  this 
respect.  If  not  supported  by  the  bounty  of  the  testator,  they 
must  be  supported  by  the  bounty  of  others  or  their  own  labor. 
The  bequests  are  not  made  to  depend  on  either  of  these  con- 
tingencies, and  were  intended  to  give  *^  a  comfortable  support " 
out  of  the  estate,  that  is,  board,  lodging,  and  clothing,  such  as 
they  were  having  at  the  date  of  the  will,  said  support  to  date 
from  his  death. 

But,  it  is  argued  on  behalf  of  the  children,  the  amount  of 
the  bounty  is  left,  by  the  sixth  item  of  the  will,  to  the  unlimit- 
ed discretion  of  Turner,  and  as  he  paid  the  sisters  nothing  in 
his  lifetime,  he  must  have  exercised  his  discretion  against 
them,  and  as  he  is  now  dead  the  discretion  is  gone  with  him. 
But  the  power  conferred  by  the  sixth  item  of  the  will  is  en- 
tirely distinct  from  the  trust  or  charge  created  by  the  third 
item.  The  gift  continues,  even  if  the  power  be  not  exercised. 
A  clear  distinction  exists,  says  Judge  Wright,  between  a  power 
and  the  estate  and  trusts,  the  subject-matter  of  the  power. 
While  the  power  may  be  gone,  or  be  incapable  of  transmission, 
the  trusts  may  still  remain  and  be  executed.  {Belote  v.  White^ 
2  Head,  703.)  The  intention  of  item  sixth  was  to  confer  a 
personal  power  upon  the  executor,  under  which  the  bounty 
might  have  been  increased,  and  not  to  interfere  with  the  posi- 
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tive  bounty  of  the  third  item,  for  he  is  expressly  required 
*'  to  see  to  the  support  provided  ^  thereby.  And  even  if  the 
two  items  are  to  be  read  together,  there  would  be  a  power 
coupled  with  a  trust,  and  the  trust  would  be  executed  althongh 
the  power  has  not  been  exercised.  {Robertson  v.  Gaines,  S 
Hum.  367, 878 ;  Cruse  v.  MoKee,  2  Head,  1.)  And  the  courts 
will  act  retrospectively  in  executing  these  powers  as  quasi 
trusts.  {Maberly  v.  Turtan,  14  Ves.  499 ;  Edwards  v.  OroWy 
4  De  G.,  F.  &  J.  222.) 

"  The  Ohancellor  came  to  the  same  conclusion,  except  that 
he  dates  the  bequests  from  the  death  of  the  executor,  and, 
upon  a  reference,  fixed  the  support  at  thirty  dollars  a  month 
for  each  sister,  which  is  well  warranted  by  the  proof. 

The  decree  below  will  therefore  be  affirmed  with  the  modi- 
fication above  stated,  and  the  cause  remanded  for  the  execution 
of  the  decree,  and  such  further  orders  as  may  hereafter  be 
required.  The  complainant  will  pay  the  costs  of  the  cause 
out  of  the  assets  of  the  estate. 


Matter  of  the  New  York,  Lagkawakna  & 
Western  Ey.  Oo. 

[106  New  York,  89.] 

Devise  to  one  absoltttelt  wtph  bemadstder  oveb. 

Where  property  u  deyised  to  one  abiolntely,  and  in  the  event  of  hie  death  to 
another,  the  contingency  contemplated  is  held  to  be  a  death  in  the  lifetime  of 
the  teetator  only  where  there  ia  no  eyidence  in  the  wiU  of  a  different  in- 
tention. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court.    The  opinion  states  the  case. 

M.  H.  McMathy  for  appellant. 

Cha/rles  J.  Bissell^  for  respondents. 
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Bapallo,  J.  It  may  be  regarded  as  a  settled  rule  of  con- 
strnction  that  where  there  is  a  devise  to  one  person  in  f  ee,  and 
in  case  of  his  death  to  another,  the  contingency  referred  to  is 
the  death  of  the  first  named  devisee  during  the  lifetime  of  the 
testator,  and  that  if  such  devisee  survives  the  testator,  he  takes 
an  absolute  fee ;  that  the  words  of  contingency  do  not  create  a 
remainder  over  to  take  effect  upon  the  death,  at  any  time,  of 
the  first  taker,  nor  an  executory  devise,  but  are  merely  substi- 
tutionary and  used  for  the  purpose  of  preventing  a  lapse  in 
case  the  devisee  first  named  should  not  be  living  at  the  time 
of  the  death  of  the  testator.  This  construction  is  uniformly 
adopted  unless  there  is  some  langnage  in  the  will  indicative  of 
a  different  intention  on  the  part  of  the  testator. 

The  reason  assigned  for  this  constraction  has  been  that  as 
death  is  a  certain  event,  and  the  time  only  is  contingent,  the 
words  of  contingency  in  a  devise  of  this  description  can  only 
be  satisfied  by  referring  them  to  a  death  before  some  par- 
ticular period,  and  no  other  being  mentioned,  the  time  re- 
ferred to  must  be  presumed  to  have  been  the  testator's  own 
death.  It  is  also  founded  upon  the  principle  that  in  constru- 
ing wills,  effect  shonld  be  given,  if  possible,  to  all  the  words 
used  by  the  testator,  and  that  any  other  construction  than 
the  one  which  has  been  adopted  would  in  every  case  reduce 
the  estate  of  the  first  named  devisee  to  an  estate  for  life; 
for  his  death  at  some  time  is  certain,  and  the  words  of  inher- 
itance attached  to  the  devise  to  him  would  in  every  case  be 
inoperative. 

Nevertheless,  it  has  been  held  that  the  same  rule  of  con- 
struction is  to  be  applied  where  the  alternative  devise  is  made 
to  depend  upon  the  death  of  the  first  named  devisee  '^  with- 
out issue "  or  "  without  children,^*  etc.  This  question  is 
thoroughly  discussed  in  the  opinion  of  Andrews,  J.,  in  the 
case  of  Van  Derzee  v.  SlmgerUmd  (108  N.  Y.  47),  and  the 
learned  judge  comes  to  the  conclusion  that,  although  the 
reason  upon  which  the  rule  adopted  in  the  first  mentioned 
class  of  cases  was  founded,  does  not  exist  in  the  second,  yet 
that  it  is  established  by  precedent.  It  would  be  useless  now 
to  go  through  the  cases.    They  are  very  numerous,  and  not  all 


504  AMBBIOAN  PBOBATE  RXP0BT8. 

reconeilablei  and  many  of  them  oontain  special  featores.  It 
ifi  snfficieat  for  present  parposes^to  refer  to  a  few  of  the  cases. 
In  Gee  v.  Mofyor^  <bo.,  o/ManchsHer  (17  AdoL  &  EL  [N.  S.] 
787),  the  testator  devised  and  beqneathed  his  real  and  peraonal 
estate  to  be  divided  equally  among  his  children  as  follows, 
vijs. :  ^*  I  will  and  beqneath  to  my  Jdest  son.  A.,  one-«eventh 
share  of  my  property,  to  his  heirs,  executors  and  administra- 
tors." Then  followed  similar  devises  and  bequests  to  each  of 
the  testator's  six  other  children,  and  afterward  a  general  pro* 
vision  in  these  words,  **  and  in  case  any  of  my  sons  and  daugh- 
ters die  without  issue  that  their  share  returns  to  my  sons  and 
daughters  equally  amongst  them,  and  in  case  any  of  my  sons 
and  daughters  die  and  leaving  issue,  that  they  take  their  de- 
ceased parents'  share." 

It  was  held  that  the  death  referred  to  was  a  death  in  the 
lifetime  of  the  testator,  and  that  all  his  children  having  sui^ 
vived  him,  they  each  took  a  fee  simple  in  one-seventh  of  his 
realty. 

It  must  be  observed  that  unless  that  construction  was 
:adopted,  the  words  of  inheritance  attached  to  the  devise  to 
teach  of  the  testator's  children  must  in  every  event  be  re- 
jected. 

It  was  certain  that  each  of  the  children  would  die,  either 
with  or  without  issue.  Oonstruing  the  death  referred  to  by 
the  testator  as  a  death  at  any  tim^,  the  result  would  be  that 
!upon  the  death  of  either  of  the  testator's  sons,  for  instance, 
without  issue,  his  share  would  go  to  his  brothers  and  sistera, 
not  as  his  heirs,  but  as  purchasers  by  virtue  of  the  limitation 
over  to  them.  If  he  died  leaving  issue,  such  issue  would 
take  in  like  manner,  not  as  his  heirs,  but  as  purchasers.  He 
would  have  no  estate  of  inheritance  in  any  event,  and  could 
make  no  disposition  of  the  fee  in  the  realty,  in  his  lifetime, 
or  by  will.  The  words  of  the  testator  purporting  to  give  him 
an  estate  in  fee,  would  thus  be  wholly  rejected,  and  his  estate, 
under  all  circumstances,  cut  down  to  a  life  estate. 

It  was  on  these  grounds  that  Lord  Oampbell,  in  delivering 
the  judgment  of  the  court,  held  that  the  only  mode  of  giving 
effect  to  all  the  words  of  the  testator,  was  by  treating  the 
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words  in  the  last  claase  of  the  will  as  words  of  Babstitation 
only,  in  case  of  a  lapse,  and  referring  the  death  there  contem- 
plated, to  a  death  in  the  lifetime  of  the  testator. 

In  Clayton  v.  Lowe  (5  Barn.  &  Aid.  686)  the  devise  was 
in  the  same  form  as  in  the  case  last  cited.  The  estate  was 
given  to  the  testator's  three  grandchildren,  forever.  If  either 
of  them  should  die  without  lawful  child  or  children,  the  share 
of  the  one  so  dying  was  to  be  divided  among  the  sarvivors, 
bat  if  either  should  die  leaving  lawful  child  or  children,  such 
child  or  children  should  take  the  share  of  the  parent.  It  is 
obvious  that  unless  the  death  referred  to  was  a  death  in  the 
lifetime  of  the  testator,  the  iirst  named  devisees  could  in  no 
event  take  a  fee. 

Doe  V.  Sparrow  (18  East,  859)  was  a  case  of  the  same  de- 
scription, with  additional  significant  words  expressly  referring 
to  the  testator's  own  death. 

Woodbume  v.  Woodbume  (23  L.  J.  Oh.  886)  was  the  same 
as  Qee  v.  Mayor  of  Manoheeter^  and  was  decided  the  same 
way. 

The  cases  I  have  referred  to  rest  on  principles,  and  are 
founded  on  reasons  which  are  easily  comprehended  ;  but  there 
are  other  cases  in  which  the  words  "  die  without  issue  "  are 
construed  as  referring  to  a  death  in  the  lifetime  of  the  testator, 
where  those  principles  are  inapplicable  and  the  reasons  do  not 
exist,  and  of  such  cases  Andrews,  J.,  in  the  case  of  Van 
Detzee  v.  Slvngerland^  says  that  they  stand  more  upon  author- 
ity than  upon  reason. 

It  is  stated  in  Jarman  on  Wills  (5th  Am.  ed.  p.  783),  that 
the  general  rule  is,  that  where  the  context  is  silent,  the  words 
referring  to  the  death  of  the  prior  legatee  in  connection  with 
some  collateral  event,  apply  to  the  contingency  happening,  as 
well  after  as  before,  the  death  of  the  testator. 

In  aMahmey  v.  BurdM  (L.  B.  7  H.  L.  888,  898),  it  was 
held  that  a  bequest  to  A.,  and  if  she  should  die  unma/rried  or 
without  ohildreny  to  B.,  was  an  absolute  gift  to  A.,  defeasible 
by  an  executory  gift  over  in  the  event  of  A.  dying  at  any 
time,  unmarried  or  without  children,  and  that  this  construc- 
tion could  only  be  affected  by  a  context  which  rendered  a  dif- 


506  AMERICAN  PBOBAT£  REPORTS. 

ferent  meaning  necessary.  And  in  Britton  v.  Thornton  (113 
n.  S.  536),  it  was  held  that  under  a  devise  to  one  person  in 
fee  and  in  case  he  should  die  under  age  and  without  children, 
to  another  in  fee,  the  devise  over  would  take  effect  upon  the 
death,  at  any  time,  of  the  first  devisee  under  age  and  without 
children.  To  the  same  effect  is  Edwards  v.  Edwards  (15 
Beav.  357),  and  see  Dae  v.  Wether  (1  Bam.  &  Aid.  713),  and 
Anderson  v.  Jackson  (16  Johns.  382).  But  it  cannot  be  dis- 
puted that  there  are  several  cases  holding  that  where  there  is 
simply  a  devise  to  A.  in  fee,  and  in  the  event  of  his  dying 
without  issue,  then  to  B.,  the  death  referred  to  is  a  death  in 
the  lifetime  of  the  testator,  and  if  A.  survives  him  he  takes  an 
absolute  and  indefeasible  estate  in  fee.  {Home  v.  Pillansj  2 
My«  &  E.  15, 19,  and  cases  cited ;  Ware  v.  Watsouy  7  De  G., 
M.  &  G.  248.)  Such  appears  to  be  the  rule  in  Pennsylvania 
{MicJdey*s  Appeal^  92  Penn.  514),  and  the  same  rule  has  been 
adopted  in  this  court  (Quackenbos  v.  Kingsland^  102  N.  T. 
128),  and  was  recognized  in  Van  Derzee  v.  Slingerland  (103 
Id.  47),  before  referred  to.  But  in  that  case,  the  learned 
judge  writing  the  opinion  (Andrews,  J.),  says  that  the  rule 
established  by  the  courts  applies  only  when  the  context  of  the 
will  is  silent  and  affords  no  indication  of  intention,  other  than 
that  disclosed  by  words  of  absolute  gift,  followed  by  a  gift 
over  in  case  of  death,  or  of  death  without  issue,  and  that, 
indeed,  the  tendency  is  to  lay  hold  of  slight  circumstances  in 
the  will,  to  vary  the  construction  and  give  effect  to  the  lan- 
guage according  to  its  natural  import,  and  in  the  will  which 
the  learned  judge  was  then  construing,  he  found  such  indica- 
tions. I  think  that  similar  indications  exist  in  the  will  now 
before  us.  The  testator  does  not  charge  the  legacies  upon  his 
daughter  Minnie  personally,  but  npon  the  real  estate  devised, 
so  they  would  be  borne  by  whomsoever  should  become  entitled 
to  that  real  estate.  He  devises  the  real  estate  to  her  without 
words  of  inheritance.  He  then  directs  that  in  case  she  should 
die  without  issue,  his  estate,  real  and  personal,  should  be  pos- 
sessed and  enjoyed  by  the  others  named  in  the  will.  Her 
death  without  issue  is  a  contingent  event,  but  by  adopting  the 
construction  contended  for  and  claimed  to  be  established  by 
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the  aathorities,  the  court  would  add  another  contiDgencj  not 
Bpecified  by  the  testator,  that  is,  that  she  die  without  issue 
during  the  lifetime  of  the  testator.  As  if  to  make  his  inten- 
tions clearer,  and  to  indicate  that  no  other  contingency  was 
contemplated  than  the  one  which  he  had  expressed,  the  tes- 
tator adds  at  the  end  of  the  clause,  ^^  the  devise  over  to  mj 
husband,  sister  and  brothers  to  depend  upon  the  contingency 
of  my  daughter  Minnie  dying  without  issue."  This  repetition 
clearly  defines  the  testatrix's  intention  that  in  the  event  of  her 
daughter's  dying  without  issue,  her  husband,  sister  and  brothers 
should  enjoy  the  property,  without  reference  to  any  other  con- 
tingency. The  daughter  was  an  infant  of  about  six  years  of 
age  at  the  time  of  the  death  of  the  testatrix,  and  it  would  be  a 
very  forced  construction  of  the  language  of  the  will  to  hold 
that  the  testatrix  had  an  unexpressed  intention  that  if  the  child 
should  die  the  next  year,  or  at  any  other  time,  after  the  death 
of  the  testatrix,  the  devise  over  to  her  husband,  sister  and 
brothers  should  not  take  effect. 

Our  conclusion  is,  that  Minnie  Yan  Zandt  took  under  her 
mother's  will  a  base  or  conditional  fee,  defeasible  by  her  dying 
without  leaving  issue  living  at  the  time  of  her  death.  (1  B. 
S.  724,  §  22.)  That  her  issue,  should  she  leave  any,  wo  aid 
take  by  inheritance  from  her,  but  a  conyeyance  by  her  in  her 
lifetime  would  be  effectual  as  against  them ;  and  that  an  inde- 
feasible title  in  fee  could  be  conveyed  and  the  contingent 
expectant  estate  limited  to  the  husband,  sister  and  brothers  of 
the  testatrix  in  the  event  of  Minnie  dying  without  issue,  cut 
oflT,  by  their  joining  with  her  in  a  conveyance.  {Emmons  v. 
Caimsy  3  Barb.  243,  246  et  eeq.) 

For  these  reasons  we  think  the  order  appealed  from  should 
be  aflBrmed. 

All  concur. 

Order  affirmed. 
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OhambebiiAik  vi.  Taylor. 

[106  New  York,  186.] 

ChABTTABLB  BBQUEBTB. — ^EZFBBSB  TBU8T. 

Wliere  a  tesUtor  dirooted  tliat  hU  reddiuury  ettafce  diovld  be  dWided  mto  two 
parte,  and  that  one  part  should  be  paid  to  a  relU^oae  oorporatlon  aod  tlie 
other  to  a  designated  oollege,  and  gaye  the  residnnm  to  his  ezecntoiB  io  trust 
for  the  payment  of  the  beqoests  and  legacies,  with  power  to  sell  and  eonTaci 
the  estate,  real  and  personal,  into  money,  it  was  held  that  the  trustees  took  no 
title  to  the  property  under  the  will,  bat  tlut  it  descended  to  the  hdrs  of  the 
testator,  and  that  the  gifts  to  the  religions  corporation  and  to  the  college  wefe 
Toid. 

Appbal  from  a  jodgment  of  the  General  Term  of  the 
Sapreme  Court    The  opinion  states  the  case. 

K  D.  Narihrup  and  William  F.  Cogswdl^  for  appel- 
lants. 

2>.  H.  BoUea  and  John  G.  HaU^  for  respondents* 

BuGSB,  Oh.  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  one  hundred  and  fif  tj-six  acres  of  land  situate  in 
the  county  of  Oattaraugus,  brought  by  the  plaintiffs  as  execu- 
tors of  the  will  of  Benjamin  Chamberlain.  The  plaintiffs 
claim  that  Benjamin  Chamberlain  died,  seized  of  an  estate  in 
fee  simple  in  such  land,  in  February,  1868,  and  that  a 
power  of  sale,  as  well  as  the  title  thereto,  became  Tested  in 
them  by  virtue  of  the  provisions  of  his  will.  They  also  claim 
that,  having  executed  the  power  of  sale  by  conveying  the 
lands  to  one  Freeman,  in  1880,  for  a  valuable  consideration, 
and  such  deed  being  void  by  reason  of  an  adverse  possession 
in  the  defendants  at  the  time  of  its  execution,  this  action 
is  brought,  under  the  statute,  for  his  benefit,  to  recover  such 
lands. 

It  is  an  elementary  rule  in  ejectment,  that  the  plaintiff 
must  recover,  if  at  all,  upon  the  strength  of  his  own  title,  and 
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not  upon  the  weakness  of  his  adyersary's,  and  this  being  so, 
it  will  be  nnnecessary  to  consider  the  defenses  pleaded  in  the 
answer,  unless  we  come  to  the  conclusion  that  the  plaintiffs 
derived  title  to  the  premises  under  the  will  of  the  testator. 
Upon  the  trial,  the  court  directed  a  verdict  for  the  defend- 
ants, holding  that  the  plaintiff  had  shown  no  title  in  the 
premises,  and  the  General  Term,  on  appeal,  affirmed  such 
jadgment. 

The  question  presented  is  determinable  by  the  provisions 
of  the  will,  and  such  additional  force  as  may  be  given  to  the 
plaintiff's  claim,  by  reason  of  the  conveyance  to  Freeman,  and 
the  provisions  of  the  statute  authorizing  an  action  for  his 
benefit  in  the  name  of  his  grantors. 

The  provisions  of  the  will  are  somewhat  voluminous,  but, 
so  far  as  they  bear  upon  the  questions  under  discussion,  are 
substantially  comprised  in  its  eighteenth  and  twenty-second 
subdivisions,  which  read  as  follows :  "  18th.  I  hereby  further 
will  and  direct  that  all  my  estate,  not  otherwise  hereinbefore 
disposed  of,  be  divided  into  two  equal  parts,  one  of  said  parts 
to  be  paid  to  the  Oentenary  Fund  Society  of  the  Erie  Annual 
Conference  of  the  Methodist  Episcopal  Church,  to  be  by  said 
corporation  invested,  and  kept  permanently  invested,  and  the 
interest  and  income  thereof  used  and  expended  by  said  corpo- 
ration for  the  benefit  of  Allegany  College  at  Meadville, 
Pennsylvania,  in  such  manner  and  for  such  specific  purposes 
as  said  corporation  shall  direct ;  and  that  the  other  of  said 
parts  be  paid  by  my  executors  to  the  trustees  of  the  Chamber- 
lain Institute,  to  be  by  said  trustees  permanently  invested  in 
bonds  and  mortgages  upon  productive  farming  lands  in  this 
State ;  such  mortgages  to  be  first  liens.  The  said  principal  to 
be  kept  permanently  invested,  and  the  interest  and  income 
thereof  to  be  received  by  said  trustees  and  by  them  used  in 
the  payment  of  the  salaries  of  tutors  and  professors  employed 
to  teach  in  said  institute,  and  in  purchasing  books  and  appar- 
atus for  the  library  of  said  institute,"  etc.  "  22d.  I  hereby 
further  nominate  and  appoint  as  executors  of  this,  my  last  will 
and  testament,  Thomas  J.  Chamberlain,  Amos  Dow,  Charles 
P.  Adams  and  Alonzo  Kent    And  I  give,  bequeath  and  devise 
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all  my  real  and  personal  estate  not  hereinbefore  specially  de- 
vised and  bequeathed,  to  my  said  executors  in  trust  for  the 
payment  of  the  bequests  and  legacies  hereinbefore  specified 
and  ready  to  be  paid ;  and  for  the  purpose  of  executing  such 
trust  I  hereby  authorize  and  empower  them  to  sell  and  convert 
all  my  real  and  personal  estate  into  cash,  and  for  that  purpose 
authorize  them  to  ezecate  and  deliver  the  necessary  conTsy- 
ances,  assignments  and  releases  of  the  same,  and  to  sell  snch 
estate  or  any  part  thereof  at  soch  time  or  times  and  upon  sach 
terms  as  to  them  shall  seem  proper." 

It  is,  of  course,  well  settled  that  a  general  devise  of  lands 
in  trust  to  executors,  to  sell  and  convey  them,  vests  no  title  in 
the  trustees.  {Manice  v.  Manioey  48  N.  Y.  804.)  It  will 
be  observed  that  the  testator  has  not,  by  any  express  language, 
attempted  to  vest  the  title  of  his  real  estate  in  his  executors, 
and  that,  is  not  claimed  by  the  appellants,  but  they  seek  to 
imply  his  intent  to  do  so  from  a  consideration  of  the  various 
provisions  of  the  will,  and  mainly  from  that  authorizing  them 
to  convert  his  real  estate  into  cash.  An  unanswerable  objec- 
tion to  such  an  implication  seems  to  us  to  arise  from  the  ex- 
press provision  of  the  statute  relating  to  uses  and  trusts,  which 
practically  forbids  it  unless,  in  addition  to  the  creation  of  a 
valid  trust,  the  power  to  take  the  rents  and  profits  is  also 
given  to  the  executors.  It  is  not  claimed  that  the  devise  con- 
tained in  such  clause  is  brought  within  the  description  of  anj 
of  the  express  trusts,  authorized  by  statute,  unless  it  may  be 
that  permitted  by  subdivision  2  of  section  55,  article  2,  title  2, 
chapter  1,  part  2  of  the  Bevised  Statutes,  allowing  the  creation 
of  a  trust,  ^'  to  sell,  mortgage,  or  lease  land  for  the  benefit  of 
legatees,  or  to  satisfy  charges  on  it."  We  are,  however,  of  the 
opinion,  for  several  reasons  hereafter  stated,  that  sucii  a  trust 
was  not  thereby  created.  The  will  directs  the  executors  to 
divide  the  testator's  whole  residuary  estate  into  two  parte; 
one  of  which  is  directed  to  be  paid  to  the  Oentenary  Fund 
Society,  and  the  other  to  the  trustees  of  the  Chamberlain 
Institute,  and  for  the  purpose  of  making  such  division  they 
are  authorized  and  empowered  to  sell  and  convert  aU  of  his 
real  and  personal  estate  into  cash.     Undoubtedly  a  strong  im- 
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plication  arises  from  the  use  of  the  word  "  paid  "  in  directing 
the  satisfaction  of  the  legacies,  that  it  was  intended  by  the 
testator  that  the  real  estate  shonld  be  converted  into  monej, 
and  thns  handed  over  to  the  legatees,  bat  there  is  no  im- 
perative direction  given  to  sell  the  lands,  neither  do  the  pur- 
poses of  the  will  require  snch  a  sale,  and  a  legal  performance 
of  the  duties  enjoined  npon  the  executors  could  have  been 
effected  by  a  distribution  of  the  property  in  specie,  to  the 
legatees.  The  distribution  or  division  of  the  residuary  estate 
between  the  named  legatees,  was  the  main  object  contemplated 
by  the  testator,  and  not  its  sale,  and  although  he  might  have 
intended  a  conversion  of  the  real  estate,  it  does  not  effect  the 
transfer  of  the  title,  unless  the  intention  to  do  so  is  manifested 
in  the  mode  and  language  required  by  the  statute.  That  ex- 
pressly provides  in  the  case  of  such  a  trust  that  no  estate  in 
the  land  vests  in  the  trustees  unless  they  are  also  authorized  to 
receive  its  rents  and  profits.    (§  56,  ante.) 

Although  the  provisions  of  the  will  are  inoperative  to 
create  a  valid  express  trust  under  the  statute  yet  the  power 
therein  conferred  might  still  be  exercised  as  a  power  in  trust, 
but  in  that  event  it  is  also  expressly  provided  that  the  title 
shall  descend  to  the  heirs  at  law,  subject  to  the  execution  of 
the  power.  (§§  56,  68,  59,  R.  S. ;  Cooke  v.  PlaU,  98  N.  Y. 
35 ;  £}mvalinka  v.  Schlegd^  104  Id.  125 ;  Downing  v.  Mar- 
ahaU,  23  Id.  866.)  It  was  held  in  Cooke  v.  Piatt  (98  N.  Y. 
35),  that  a  merely  discretionary  power  of  sale  in  the  execu- 
tors for  purposes  of  distribution,  even  though  connected 
with  the  right  to  receive  the  rents  and  profits,  did  not  vest 
them  with  title  to  real  estate.  Much  less  would  this  be  so 
where,  no  power  to  take  rents  and  profits  was  given  by  the 
will,  or  inferable  from  the  purposes  therein  contemplated. 
(See,  also,  White  v.  Howa/rd,  46  N.  T.  144.)  The  cases  of 
Lent  V.  Howard  (89  N.  T.  169, 175)  and  Donovan  v.  Van 
De  Mark  (78  Id.  244),  cited  by  the  appellants,  are  not  in 
conflict  with  the  views  expressed,  but  rather  tend  to  support 
them.  In  the  first  case  it  was  held  that  the  will  did  not 
vest  the  title  in  the  executors,  but  it  descended  to  the 
heirs ;  but  under  the  special  provisions  of  the  will,  it  was  de- 


613  AMERICAeJ  PROBATK  REPORTS. 

cided  that  the  right  to  the  rents  and  profits  of  the  real  estate 
was  separable  from  the  right  to  the  possession,  and  those 
received  by  the  executors,  intermediate  the  death  of  the  tes- 
tator and  the  execation  of  the  power  of  sale,  were'  intended  to 
be  given  to  and  belonged  to  the  execntors  for  the  purposes  of 
the  will. 

In  Donovan  y.  Van  De  Mark  it  was  held  that  the  will 
devised  the  real  estate  to  the  executor  in  trust,  with  power, 
either  directly  or  inferentially,  to  receive  the  rents  and  profits 
and  apply  them  according  to  his  judgment,  and  that  therefore 
a  valid  trust  was  created  and  a  legal  title  vested  in  the  trustee. 
In  that  case  the  right  to  take  the  rents  and  profits  was  by  the 
will  clearly  intended  to  be  given  to  the  executor  and  in  that 
respect  it  differs  from  the  case  at  bar. 

The  argament,  that  title  in  the  executor  was  to  be  implied 
from  the  intent  expressed  in  sections  18  and  22  to  give  it  to 
them,  is  effectually  refuted  by  reason  of  the  adjadication  of 
this  court,  in  Chamberlain  v.  Chamberlain  (43  N.  Y.  424), 
holding  that  said  devises  were  invalid  to  the  extent  of  one- 
half  of  the  residuary  estate,  as  being  in  confiict  with  the  pro- 
visions of  the  statute  forbidding  testamentary  bequests  to 
religious  and  other  charitable  societies  or  corporations,  in 
certain  cases,  in  excess  of  one-half  of  the  testator's  property. 
(Ohap.  360,  Laws  of  1860.)  The  case  shows  that  the  real 
estate  of  the  testator  embraced  but  a  small  portion  of  hia 
property,  and  that  the  personal  estate  was  much  more  than 
sufficient  to  satisfy  all  of  the  valid  legacies.  It  was,  therefore, 
the  duty  of  the  executors  to  satisfy  such  legacies  from  the 
personal  estate,  and  resort  to  the  real  estate,  for  such  purpose, 
could  be  had  only  when  they  were  expressly  charged  upon  it. 
An  intent  to  satisfy  these  devises  by  a  sale  of  the  real  estate 
cannot,  therefore,  be  drawn  from  the  provisions  of  this  will. 
It  is  clear  that  there  has  been  no  valid  devise  of  the  land, 
either  to  the  executors  or  to  any  other  persons,  and  nothing  to 
prevent  its  regular  descent  to  the  legal  heirs  of  the  testator. 
It  is  a  settled  principle  of  law  that  the  legal  rights  of  the 
heir  or  distributee,  to  the  property  of  deceased  persons,  can- 
not be  defeated  except  by  a  valid  devise  of  such  property  to 
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other  persons.  {Haxtun  ▼.  Corse^  2  Barb.  Ch.  506,  521;  Jack- 
son V.  Schavhevy  Y  Cow.  187, 195  ;  Post  v.  Hover ^  33  N.  Y. 
493,  597 ;  WhUe  v.  Howard^  46  Id.  144 ;  Hawley  v.  James^ 
16  Wend.  61.) 

It  was  said  by  the  chancellor  in  Haxi/un  y.  Corse  (2  Barb. 
Ch.  521),  that  ^'  it  was  not  safficient  to  deprive  an  heir  at  law 
or  distribatee  of  what  comes  to  him  by  operation  of  law,  as 
property  not  effectnally  disposed  of  by  will,  that  the  testator 
should  have  signified  his  intention  by  his  will  that  his  heir  or 
distribatee  should  not  inherit  any  part  of  his  estate.  But  to 
deprive  an  heir  or  distributee  of  his  share  of  the  property 
which  the  law  gives  him  in  case  of  intestacy,  the  testator 
must  make  a  valid  and  effectual  disposition  thereof  to  some 
other  person."  It  is,  therefore,  quite  plain  that  the  executors 
did  not  take  title  to  the  lands  in  question  under  the  will,  unless 
such  claim  can  be  supported  upon  some  other  theory  than  the 
one  discussed. 

It  is,  however,  urged  that  the  authority  giyen  the  executors 
to  sell  and  convey  the  real  estate  for  the  purposes  of  the  will 
worked  an  equitable  conversion,  and  so  changed  its  character 
as  to  take  it  out  of  the  operation  of  the  rules  provided  by 
statute,  for  the  descent  of  real  estate.  As  we  have  seen,  under 
the  construction  given  to  this  will,  there  was  no  necessity  in 
satisfying  its  purposes,  that  there  should  be  a  conversion,  and 
equity  will  never  presume  a  conversion  unless  it  is  demanded 
to  accomplish  the  lawful  purposes  expressed  in  the  will  by  the 
testator. 

Judge  Allen  said,  in  Chamberlain  v.  Chamberlain  (43  N. 
T.  431):  ^^If  the  residuary  bequests  are  valid,  therfe  was  an 
equitable  conversion  of  the  whole  estate  into  personalty ; " 
but  he  then  proceeded  to  show  that  they  were  valid  only  to  the 
extent  of  one-half  the  value  of  the  property,  and  it  follows,  as 
a  corollary  to  such  conclusion,  that  an  equitable  conversion 
had  not  taken  place.  This  question  came  under  consideration 
in  White  v.  Howard  (46  N.  Y.  162),  where  Qrover,  J.,  said ; 
'^  To  constitute  conversion  of  real  estate  into  personal,  in  the 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligatory  upon,  the  trustees  to  sell  in  any  event,  such  con- 
Vol.  v.— 88 
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Teraion  rests  upon  the  principle  that  equity  oonaiden  that  as 
done  which  ought  to  have  been  done.  A  mere  diacretionaiy 
power  of  selling  produces  no  such  result."  It  was  also  held  in 
that  case  that  so  far  as  the  will  made  no  valid  disposition  of 
the  real  estate,  it  vested  in  the  heirs. 

While,  in  the  determination  of  the  claims  of  heirs,  devisees 
and  legatees  arising  under  a  will,  the  law  will  consider  a  con- 
version of  real  into  personal  property  to  have  taken  place  for 
certain  purposes  in  special  cases,  it  never  does  so  unless  there 
has  been  a  valid  devise  of  the  property  in  dispute  in  some  fonn 
to  a  specified  beneficiary,  and  the  purposes  of  the  will  require 
it  to  be  done.  It  was  said  by  Judge  Earl,  in  Wilder  v.  Banney 
(96  N.  Y.  7, 12),  that  ^Hhere  may  have  been  a  oonverdon 
of  this  real  estate  into  personalty  for  many  purposes,  but  uot 
for  all  purposes.  It  physically  remained  real  estate,  taxable  as 
such,  controllable  as  such,  and  it  could  only  be  conveyed  ts 
SQch,  and  the  rules  of  law  generally  applicable  to  real  estate 
remained  applicable  to  this." 

In  that  case  it  was  held  that  an  equitable  oonrersion  of  the  I 
real  estate  did  not  authorize  its  sale  and  conveyance  by  one  ex-  I 
ecutor  without  the  oo-operation  of  his  co-executor.  i 

The  decision  in  this  case  might  also,  we  think,  have  been 
rested  altogether  upon  the  former  determination  of  this  conit 
in  Chamberlain  v.  Chamberlain  {eupra)^  which  rendered  the 
questions  therein  determined  stare  decisis.  The  validity  of 
the  trust  attempted  to  be  created  by  the  provisions  in  ques- 
tion, having  there  come  under  consideration,  it  was  held  that, 
in  so  far  as  the  testator  attempted  by  the  residuary  elanse  to  I 
give  to  the  institutions  therein  named,  more  than  one-half  of  j 
his  residuary  estate,  his  effort  was  ineffectual,  and  that  such  | 
portion  of  bis  estate  as  was  not  well  disposed  of  by  will,  de- 
scended to  the  testator's  heirs  at  law  and  next  of  kin.  Unda 
this  decision,  and  in  accordance  with  the  remdUihir  transmitted 
to  it,  judgment  was  on  the  8d  of  October,  1871,  entered  in  the 
Supreme  Court,  in  the  clerk's  office  of  Oattaraugus  county,  by 
which  it  was  determined  '^  that  the  real  estate  of  the  said  Ben- 
jamin Chamberlain,  which  he  held  or  owned  at  the  time  of 
his  decease,  descended  to  his  heirs  at  law,  subject  to  the  execo- 
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tion  of  such  of  the  valid  and  effectual  provisions  of  said  last 
will  and  testament  as  relate  to  or  afiEect  the  same,"  and  exempt 
as  aforesaid  from  any  claim  or  right  of  dower  on  the  part 
of  the  said  Lucy  Chamberlain,  and  that  in  case,  after  the 
payment  of  the  debts  of  the  testator  and  the  execution  of 
the  valid  and  effectual  provisions  of  said  last  will  and  testa- 
ment, ^Uhere  shall  remain  any  surplus  from  the  personal 
estate  of  said  testator,  such  surplus  shall,  and  is  hereby 
declared  and  held  to  belong  to  and  shall  be  distributed  and  di-* 
vided  between  and  among  the  next  of  kin  of  said  testator  as 
their  rights  shall  appear,  in  the  manner  provided  by  law  in 
cases  of  intestacy.'' 

The  action  in  which  this  judgment  was  rendered  was 
brought  by  one  Calvin  J.  Chamberlain  in  behalf  of  himself 
and  the  other  heirs  at  law  and  next  of  kin  of  Benjamin 
Chamberlain  against  the  plaintiffs  herein,  the  executors  of  the 
said  Benjamin  Chamberlain,  and  the  principal  legatees  under 
such  will  to  obtain  a  construction  of  its  provisions.  A  neces- 
sary result  of  this  determination,  nnder  the  doctrine  of  stare 
deoiaisy  is  to  foreclose  all  parties  from  the  right  or  privilege 
of  re-opening  or  discussing  again  the  questions  therein  de* 
termined. 

It  was  said  by  Denio,  J.,  in  Tawle  v.  Forney  (14  N.  Y. 
423),  that  ^'  the  cases,  however,  are  extremely  rare  in  which 
the  determination  of  the  highest  appellate  court  can  be  prop- 
erly departed  from,  when  the  same  legal  question  arises  before 
a  court  of  the  same  government.  If  it  shall  be  thought  that 
an  erroneous  rule  has  been  established  by  the  adjudication 
relied  on  as  a  precedent,  it  is  better  that  it  should  be  changed 
by  the  legislature,  by  an  act  which  cannot  retrospect,  than 
that  the  courts  should  overturn  what  they  have  themselves 
established,  and  thus  disappoint  all  who  have  acted  upon  the 
rule  which  had  been  considered  settled.  If  this  is  so  where 
an  abstract  rule  of  law  determined  in  a  prior  case  is  sought  to 
be  applied  to  new  facts,  the  reason  is  stronger  when,  as  in  this 
case,  a  series  of  particular  acts  has  been  passed  upon  and  held 
to  produce  a  given  legal  result  and  the  same  identical  facts  are 
again  before  the  court  between  other  parties.    In  suoh  a  case. 
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there  being  no  pretense  of  collusion  and  no  reason  to  impate 
carelessness  or  inattention  to  tbe  judges^  the  determinatioo 
shonld  be  considered  final  or  conclnsive  upon  all  persoiu  in 
interest  or  who  may  become  interested  in  the  question,  as  well 
as  upon  the  parties  to  the  particular  action."  {Chase  v.  Chau^ 
95  N.  T.  878.) 

The  application  of  this  doctrine  to  the  case  in  hand  seems 
peculiarly  appropriate,  inasmuch  as  a  large  estate  has  been 
administered  by  the  present  plaintiflb,  in  accordance  with  the 
principles  declared  in  the  former  decision,  and  the  entire 
known  property  of  the  testator  converted  and  distributed 
among  the  heirs  at  law,  next  of  kin  and  legatees,  by  a  judicial 
settlement  before  the  surrogate,  acquiesced  in  by  all  parties 
interested.  As  early  as  1875  a  large  sum  derived  from  the 
residuary  estate  had  been  equally  distributed  by  judicial 
proceedings,  between  the  residuary  legatees  and  the  next  of 
kin,  and  said  legatees  had  executed  and  delivered  to  the  plsunt- 
iffs  proper  vouchers  acknowledging  full  satisfaction  of  their 
legacies. 

But  one  question  remains  to  be  discussed,  and  that  relates 
to  the  effect  which  the  deed  from  the  executors  to  Freeman 
has  upon  this  action.  It  is  clear  that  such  a  deed  being  void 
under  the  statute  could  have  no  affirmative  effect  in  supporting 
the  cause  of  action.  While  the  statute  in  such  a  case  authorizes 
the  grantee  in  the  deed  to  maintain  an  action  in  the  name  of 
his  grantor  to  recover  possession  of  the  lands  described,  from 
the  occupant  thereof,  it  is  obvious  that  such  deed  adds  nothing 
to  the  original  right  of  the  grantors.  (§  1501,  Code  of  CSv. 
Pro.) 

Tbe  intent  of  the  statute  was  to  enable  the  grantee  to  avail 
himself  of  a  title  which  overreached  the  right  of  the  advMse 
possessor,  and  bar  such  possessor  from  making  the  objection 
that  the  plaintiff  in  the  action  had  parted  with  his  title.  Such 
an  action  can  be  maintained  independent  of  the  consent  of 
the  grantor,  and  is  supposed  to  be  conducted  by  the  grantee 
alone  for  his  own  benefit,  but  it  must  necessarily  be  sus- 
tained, if  sustainable  at  all,  upon  the  validity  of  the  title 
originall}^  existing  in  his  grantor.    It  is  brought  in  his  name 
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and  upon  the  theory  of  an  original  right  in  him  to  the  poa- 
BcasioQ  of  the  property.  Bat  it  has  been  seen  that  the  plaint- 
iffs never  acqaired  any  title  or  right  to  the  possession  of  the 
disputed  premises.  The  title  to  the  premises  originally  ex- 
isting in  their  testator  passed  at  the  time  of  his  death  to  his 
heirs,  and  from  that  time  they  alone  had  a  right  to  the  prop- 
erty, and  the  exclasivo  right  to  maintain  an  action  for  its 
possession. 

The  power  of  sale  given  by  the  will  to  the  execators  could 
be  made  effectual  only  by  its  valid  exercise,  and  this  it  is  clear 
has  never  been  effected.  They  stand,  therefore,  as  plaintiffs 
in  this  case,  precisely  as  though  its  exercise  had  never  been 
attempted,  and  they  were  asserting  only  the  rights  in  the  prop- 
erty which  the  will  gave  them.  Aa  we  have  before  shown, 
they  did  not  take  the  title  by  the  will,  and  they  have  shown 
no  other  right  to  recover  in  this  case. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


MgKbegan  v8.  O'Neill. 

[22  Sonth  Carolina,  454.] 

AgBESICBNT  to  dispose  07   PBOPEBTT  BY   WILL. 

One  may  so  bind  himself  to  dispose  of  his  property  in  a  certain  way  by  will 
that,  upon  his  failare  to  do  so,  the  agreement,  if  clearly  established,  may  be 
enforced  after  his  death  against  his  legal  representatives. 

AonoK  against  legatees  to  recover  an  estate  pursuant  to  an 
Agreement  of  the  testator.    The  opinion  states  the  case. 

McCrady^  Sons  <&  Bacoty  for  appellant. 

DeSatt88v^e  <&  Son,  B.  H.  RutUdge^  contra. 
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SmpsoNy  0.  J.  John  McEeegan,  late  of  Oharleaton  Connty, 
departed  this  life  abont  Angast  10, 1881,  at  Charleston,  un- 
married, and  without  children  or  lineal  descendants.  He  died 
possessed  of  considerable  estate,  both  real  and  personal,  situate 
in  Charleston  and  elsewhere  in  the  State.  He  left  a  will,  in 
which  his  said  estate  was  disposed  of  as  foUows :  a  house  and 
lot  in  the  city  of  Charleston  was  devised  to  a  former  sUive  of 
his,  Robert  Morrison,  a  legacy  of  $1,000  was  given  to  the 
•*  Sisters  of  Our  Lady  of  Mercy,"  in  the  city  of  Charleston, 
$500  to  one  Ella  O'Neill,  $500  to  Bella  O'Neil],  $500  to  Maiy 
Janney,  and  $500  to  the  Very  Reverend  Daniel  J.  Quigley, 
and  the  remainder  he  devised  and  bequeathed  to  his  executors 
upon  certain  trusts  therein  set  forth,  nominating  Bernard 
O'Neill  and  the  Yery  Reverend  Daniel  J.  Quigley  as  his  ex- 
ecutors, both  of  whom  qualified. 

Daring  the  life  of  the  testator  he  was  seized  and  possessed 
of  a  certain  estate  in  the  County  of  Antrim,  Ireland,  commonly 
known  and  called  ^^  Cloneymore."  This  estate,  it  seems,  he 
owned  as  far  back  as  1839,  which,  under  some  arrangement,  be 
permitted  his  brother,  one  Francis  McEeegan,  the  father  of 
the  plaintiff,  to  occupy,  and,  as  alleged  in  the  complaint,  free 
of  rent  or  charge,  except  taxes,  rates,  and  assessments,  and  also 
an  annual  allowance  of  £10  sterling  to  be  paid  to  another 
brother,  James  McEeegan,  the  said  Francis  having  occupied 
.  the  same  under  said  terms  from  1839  to  1875,  when  he  died. 

Shortly  after  the  death  of  the  said  Francis,  the  plaintiff 
opened  a  correspondence  with  his  uncle,  the  said  John  Mc- 
Eeegan, as  to  this  estate,  which  resulted  in  the  purchase  of 
Cloneymore  by  the  plaintiff  at  £1,400  sterling  cash,  which 
was  paid,  and  titles  executed  in  fee  simple.  The  plaintiff 
alleges  in  his  complaint  that  he  was  indnced  to  make  said  par- 
chase  by  a  written  agreement  made  by  his  uncle  with  him, 
that  if  he  wonld  purchase  Cloneymore  at  the  price  of  £1,400 
sterling,  at  that  time  eqai^alent  to  $7,700,  he,  the  said  John 
McEeegan,  would  at  his  death  give  and  leave  him,  the  plaint- 
iff, all  he  was  worth ;  that  is,  all  of  the  property,  real  and  per- 
sonal, of  which  he  might  die  possessed ;  that,  acting  upon  this 
promise  and  inducement,  and  at  great  inconvenience,  sacrifice, 
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and  expense  to  himself,  he  did  raise  the  said  sum  and  paid  the 
Bame  to  the  agent  of  the  said  John  McKeegan,  from  whom  he 
received  title  deeds  to  Oloneymore  in  fee  simple. 

John  McEeegan  having  disposed  of  his  entire  estate,  as 
hereinbefore  stated,  to  other  parties  than  the  plaintiff,  the 
action  below  was  instituted,  in  which  the  plainti£E  demands 
judgment  that  the  executors  of  the  said  John  McEeegan  may 
be  compelled  to  perform  the  agreement  above,  and  to  pay 
over,  transfer,  and  deliver  all  of  the  property  of  their  testator 
to  him,  the  plaintiff,  in  pursuance  thereof. 

The  case  was  heard  by  his  honor.  Judge  Kershaw,  upon 
testimony  taken  by  the  Master  and  reported  to  the  court,  who 
in  an  elaborate  decree  dismissed  the  complaint  with  costs. 

The  exceptions  to  the  decree  by  plaintiff,  appellant,  are 
numerous,  but  they  may  be  disposed  of,  we  think,  in  the  dis- 
cassion  of  the  following  grounds :  1.  What  is  the  law  appli- 
cable to  a  case  of  this  kind,  and  did  his  honor  lay  it  down  cor- 
rectly t  3.  Did  the  testimony  bring  the  case  under  this  cor- 
rect principle  f  And  8.  Did  his  honor  reach  his  oondnsion  as 
to  the  facts  by  the  admission  and  influence  of  certain  alleged 
incompetent  testimony  objected  to  by  the  plaintiff? 

As  to  the  first  question,  there  is  authority  for  the  position 
that  while  a  man  may  ordinarily  by  will  dispose  of  his  estate, 
either  in  whole  or  in  part,  at  his  pleasure,  nay,  even  at  his 
caprice,  yet  he  may  also  bind  himself  to  dispose  of  it  in  a  cer- 
tain way  or  to  certain  parties,  and  in  failing  to  do  so,  his  agree- 
ment may  be  enforced  against  his  legal  representatives.  This 
proposition  is  sustained  by  the  following  cases  cited  from  our 
own  rei)ort8 :  Izard  v.  Middletarij  1  DeSaus.  116 ;  Orimke  v. 
Mo'rs  of  Orimke,  Ibid.  866 ;  JSivere  v.  JEafrs  of  JSvoers,  8  Id. 
190 ;  Gary  v.  Exfrs  of  James,  4  Id.  186 ;  Oahome  v.  Godfrey ^ 
8  Id.  514.  Besides  it  is  supported  by  numerous  English  cases 
cited  in  appellant's  argument. 

It  is  true,  however,  in  all  the  cases,  in  view  of  the  fact  that 
a  will  is  the  free,  voluntary,  and  uninfluenced  expression  of  a 
testator  as  to  the  disposition  of  his  property,  which  in  fact  he 
may  make  or  not  as  he  chooses,  and  when  made  revocable  if 
he  desires ;  that  for  one  to  be  bound  to  dispose  of  his  property 
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in  a  certain  way  by  will,  the  agreement  or  contract  reqairing 
him  to  do  80  must  be  established  by  the  most  satisfactory 
proof  and  after  the  strictest  and  most  thorough  examination  of 
all  circumstances  attending  it ;  or,  as  was  said  by  Chancellor 
DeSaussure  in  Bivers  v.  jExfra  qf  JRivers  {supra):  ''To  be 
sore,  the  court  would  be  more  strict  in  examining  into  the 
nature  and  circumstances  of  such  agreements  than  any  others, 
and  would  require  very  satisfactory  proof  of  the  fairness  and 
justness  of  the  transaction." 

The  above  proposition  being  conceded,  we  are  led  next  to 
the  inquiry :  What  is  an  agreement,  and  under  what  circum- 
stances does  it  become  binding  on  the  parties  1  Agreements 
may  be  divided  into  two  classes,  distinguished  by  the  mode  in 
which  they  are  made.  1.  The  ordinary  agreement,  where  an 
intentional  offer  is  made  on  the  one  side  founded  upon  a  suffi- 
cient consideration,  and  an  intentional  acceptance  on  the  other, 
resulting  in  the  meeting  of  minds  upon  the  same  terms.  2. 
''  Where  it  is  created  by  representations  made  by  one  partj 
and  acts  done  by  the  other  upon  the  faith  of  such  representa- 
tions. When  an  absolute,  unconditional  representation  of 
something  to  be  done  in  the  future  is  made  by  one  person  in 
order  to  accomplish  a  particular  purpose,  and  the  person  to 
whom  it  is  made,  relying  upon  it,  does  the  acts  by  which  the 
intended  result  is  obtained  and  purpose  accomplished,  a  con- 
tract is  thereby  concluded  between  the  parties.''  (3  Pom.  £q. 
Jur.  §  1244.) 

The  first  is  a  contract  at  law  and  the  second  a  contract  in 
equity,  and  a  disposition  of  property  by  will  may  be  made  the 
subject-matter  of  either  as  well  as  any  other  subject-matter. 
The  following  proposition,  laid  down  in  appellant's  argument, 
we  think  is  a  correct  result  from  all  the  cases  on  this  subject, 
i.  e.y  "  That  to  make  a  will  in  a  particular  way,  on  proper  con- 
sideration, is  as  much  a  subject  of  contract  as  any  other,  and  he 
who  makes  a  contract  on  this  subject  is  as  much  bound  there- 
by as  he  would  be  by  any  other  agreement  on  any  other  sub- 
ject." It  is  said,  however,  by  Mr.  Waterman,  which  is  in 
accordance  with  the  caution  already  adverted  to,  that  when 
the  subject  of  the  contract  is  the  disposition  of  one's  property 
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by  his  will,  "  sooh  a  coDtract,  especially  when  it  is  attempted 
to  be  established  by  parol,  is  regarded  with  suspicion,  and  not 
sustained  except  upon  the  strongest  evidence  that  it  was 
founded  upon  a  valuable  consideration  and  deliberately  en- 
tered into  by  the  decedent."  Now,  no  error  can  be  attributed 
to  his  honor,  the  Circuit  Judge,  on  the  ground  that  he  failed 
to  recognize  the  possible  existence  in  law  of  these  two  classes 
of  contracts.  On  the  contrary,  he  recognized  both,  but  he 
failed  to  find  facts  suflScient  for  the  application  of  either,  and 
it  was  upon  this  ground  that  he  dismissed  the  complaint. 

We  do  not  think,  therefore,  that  the  decree  of  the  judge, 
when  read  as  a  whole,  is  obnoxious  to  the  seventeenth  excep- 
tion. Was  his  finding  error?  Generally,  as  we  have  had  fre- 
quent occasion  to  say,  in  appeals  in  Chancery  cases,  where  the 
facts  are  found  by  the  Circuit  Judge  upon  testimony,  this 
court  will  not  disturb  such  findings  unless  the  manifest  pre- 
ponderance of  the  evidence  is  the  other  way.  And  if  in  this 
case  the  findings  of  fact  below  rested  entirely  upon  evidence, 
the  rule  referred  to  would  be  applicable.  But  the  plaintiff 
here  claims  under  what  he  styles  a  written  contract,  found  in 
a  certain  letter  of  his  uncle,  the  intent  of  which  is  a  matter  of 
construction ;  and  construction  of  instruments  being  a  matter 
of  law,  the  question  whether  John  McKeegan  made  the  agree- 
ment relied  on  by  the  plaintiff  is  fully  before  us,  at  least  so 
far  as  it  depends  upon  the  constrnction  of  the  letter  in  ques- 
tion.    The  letter  referred  to  is  as  follows : 

«  Chableston,  32  March,  1876. 

"  Mr.  F.  McKeegan. 

^^  Deab  Sir  :  This  morning  I  got  a  letter  from  Mr.  McNeill 
and  one  from  you,  relating  to  Cloney.  I  have  sent  all  the 
power  of  an  attorney  to  Mr.  Nelson,  and  the  title  deed  and 
map  of  Cloney,  yesterday,  according  to  Mr.  McNeill's  letter  of 
request.  I  have  other  papers  pertaining  to  the  same  which  I 
will  send,  if  wanted.  My  price  for  Cloney  is  1,400  pounds 
cash,  and  to  any  one  else  1,500  pounds  sterling.  Mr.  Nelson 
takes  charge  of  the  sale,  the  same  as  if  I  were  there.    What- 
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ever  he  doee  in  the  selling  of  Olonej  is  binding  and  right 
Why  did  you  not  say  what  Oloney  was  worth  in  your  letter, 
as  I  want^  you  to  dot  My  price  to  yon  is  already  said  on 
the  other  side,  1,400  ponnds  steriing  cash,  to  any  one  else  it 
will  be  1,500  pounds,  bnt  you  will  get  all  I  am  worth  at  my 
death.    Please  lot  nothing  happen  the  property  nntil  it  is  sold. 

''John  MoEsegak.'^ 

It  is  proper  here  to  notice  with  somewhat  more  particnUr- 
ity  than  abore  the  facts  and  cironmstances  snrroanding  John 
McEeegan  when  this  letter  was  written.  As  we  hare  already 
stated,  Francis  McEeegan,  Sr.,  the  father  of  the  plaintiff,  went 
into  possession  of  Oloney  in  1889,  and  remained  in  possession 
nntil  1875,  when  he  died.  The  plaintiff  dnring  this  time  had 
grown  np  and  married,  and  was  living  npon  Cloney  and  enl- 
tiyating  a  portion  of  it,  paying  part  of  the  expenses  attendant 
upon  the  possession.  It  was  understood  dnring  all  this  time 
in  the  family  of  Francis,  Sr.,  that  at  the  death  of  John  Mc- 
Eeegan Cloney  wonld  be  theirs  by  will  of  the  said  John. 

On  the  death  of  Francis,  Sr.,  the  plaintiff  immediatelj 
wrote  to  his  uncle  John  informing  him  of  that  event,  and  also 
that  his  elder  brother,  Alex.,  wonld  have  a  place,  and,  stating 
his  own  embarrassed  situation,  asked  as  a  great  favor  to  him 
that  he  might  rent  one-half  of  Oloney  and  half  of  the  house, 
proposing  to  secure  the  rent,  and  saying  that  the  other  half 
would  be  suflScient  tor  his  mother  and  his  brother  John.  This 
was  November  8, 1875,  two  days  after  the  death  of  his  father. 
Beceiving  no  answer,  he  then,  on  December  30,  1875,  ad- 
dressed a  letter  to  Mr.  Bernard  O'Neill,  of  Oharleston,  inform- 
ing him  that  he  had  heard  that  his  uncle  intended  to  sell 
Oloney,  and  imploring  him,  Mr.  0*Neil1,  to  see  his  nnde  and 
learn  from  him  if  he  would  not  let  his  brother  John  and  him- 
self have  the  first  offer,  and  to  know  his  price.  On  February 
19, 1876,  having  received  a  reply  from  Mr.  O'Neill,  he  again 
wrote  to  him,  thanking  him  for  the  information,  '^  the  manner 
and  terms,"  and  stating  that  he  could  raise  the  funds  for  the 
purchase,  and  further,  that  he  wonld  leave  the  value  of  the 
property  to  his  uncle,  and  urging  him  to  learn  whether  his 
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nncle  wotild  accept  his  proposition.  The  letter  above  referred 
to  from  Mr.  O'Neill,  to  which  this  was  a  reply,  the  plaintiflf 
failed  to  produce.  No  doubt,  however,  from  the  reply,  that 
the  "terms'*  were  mentioned. 

About  this  time  the  plaintiff  received  a  letter  from  his 
uncle,  but  this  letter  he  failed  also  to  produce  on  the  trial. 
To  this  letter  he  replied  on  March  2, 1876,  acknowledging  the 
receipt  of  his  uncle's  letter,  and  saying  that  he  consulted  Mr. 
Bobert  Nelson,  to  whom  his  uncle  had  referred  him,  about  the 
present  value  of  Oloney,  and  stating  that  if  he  (his  uncle)  in- 
tended to  sell  Oloney  to  him  he  would  leave  the  value  to  him, 
saying  he  could  get  two-thirds  of  the  purchase-money  from  the 
board  of  trade ;  and  farther,  that  he  could  get  the  other  third 
in  some  way.  He  also  enclosed  a  letter  from  an  attorney,  Mr. 
O'Neill,  of  Lame,  conveying  instructions  as  to  drawing  the 
papers  necessary  to  the  trade.  On  March  22d,  1876,  John 
McKeegan  replied  in  the  letter  first  above  mentioned,  which 
is  the  letter  upon  which  the  case  turns.  In  the  meantime,  and 
before  the  trade  was  concluded,  some  correspondence  took 
place  between  Mr.  Nelson  and  Francis  McEeegan  as  to  the 
value  of  Oloney,  but  as  the  originals  of  these  letters  were  not 
produced,  and  the  copies  were  objected  to,  they  will  for  the 
present  be  omitted. 

Now,  looking  at  this  important  letter  from  the  standpoint 
of  these  surroundings,  did  his  honor.  Judge  Kershaw,  err  in 
holding  that  there  was  no  contract  therein  embracing  the 
property  now  claimed  by  the  plaintiff  ?  There  was  certainly 
no  contract  in  express  terms  in  the  sense  that  a  proposition 
was  made  and  accepted  for  anything  besides  the  estate  of 
"  Oloney."  The  negotiation  up  to  this  time  between  the  par- 
ties referred  to  nothing  else.  The  letters  of  Francis  McKeegan 
indicated  an  earnest  desire  to  obtain  an  interest  in  Oloney. 
At  first  he  desired  to  rent  one  half,  but  learning  that  it  was 
the  intention  of  his  nncle  to  sell,  he  then  became  anxious  to 
bay,  and  was  willing  for  his  uncle  to  fix  the  price,  and  dis- 
tinctly tnade  that  proposition,  first  through  Mr.  Bernard 
O'Neill,  and  then  in  a  letter  to  Mr.  John  McKeegan  himself. 
Nothing  had  been  said  about  the  estate  of  John  McKeegan  in 
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America.  Nor  does  it  appear  anywhere  that  John  McKe^n 
was  at  all  anxious  to  sell  Oloney  to  any  one,  nor  that  it  would 
be  a  difficult  matter  to  make  a  sale  thereof.  Nor  does  it  ap- 
pear in  the  letter  that  John  McKeegan  considered  the  valiie 
of  any  other  property  besides  Cloney  in  fixing  the  price  at 
which  he  was  willing  to  trade.  He  thought  ^*  Cloney  ^  was 
worth  £1,500,  but  to  his  nephew  he  would  let  it  go  at  £1,400, 
and  it  is  manifest  that  there  was  no  distinct,  positive,  and  ab- 
solute contract  made  as  to  anything  except  Cloney,  and  that 
Francis  McEeegan  did  not  understand  it  to  be  a  clear  and  dis- 
tinct contract  for  more,  is  evidenced  by  the  fact  that  he  con- 
sulted his  attorney,  and  afterwards,  under  the  hope  of  fixing 
it,  had  the  letter  stamped,  and  this,  too,  without  the  knowledge 
of  his  uncle. 

Was  there  a  contract  of  the  second  class  mentioned  above ! 
i.  e.j  ^^  When  absolute,  unconditional  representation  of  some- 
thing to  be  done  in  the  future  is  made  by  one  person  in  order 
to  accomplish  a  particular  purpose,  and  the  person  to  whom  it 
is  made,  relying  upon  it,  does  the  acts  by  which  the  intended 
result  is  attained  and  purpose  accomplished,  a  contract  is 
thereby  condnded  between  the  parties."  To  bring  a  case  ui- 
der  this  principle  it  must  appear  that  the  party  sought  to  be 
bound  desires  to  bring  about  a  certain  result,  and  that  in  order 
to  accomplish  his  purpose  he  makes  an  absolute,  unconditional 
representation  that  he  will  do  something  in  the  future,  and 
that  the  party  to  whom  it  is  made,  relying  upon  it,  does  the 
act  required.  Or  to  make  a  specific  application  to  the  case  at 
bar,  it  shoald  appear  that  John  McEeegan  desired  to  sell 
Cloney  to  Francis  McEeegan,  and  in  order  to  consnmmate 
the  sale  he  made  an  absolute  and  unconditional  representation 
to  him  that  if  he  would  purchase  he  would  leave  him  all  of  his 
estate,  and  that,  relying  on  this  representation,  Francis  dosed 
the  trade  and  took  Cloney. 

Do  these  facts  appear  either  in  the  letter  or  in  the  evidence, 
or  in  the  two  combined  ?  In  the  first  place,  it  does  not  appear 
that  John  McEeegan  was  at  all  anxious  to  part  with  Cloney  to 
any  one,  much  less  to  Francis.  The  anxiety  was  all  on  the 
side  of  Francis.     He  wrote  to  his  uncle  within  two  days  after 
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the  death  of  his  father,  and  receiving  no  reply,  he  then  wrote 
to  Bernard  O'Neill  imploring  him  to  intercede  in  his  behalf, 
proposing  to  buy  upon  terms  to  be  fixed  by  his  uncle,  and 
then  wrote  a  second  letter  to  Bernard  O'Neill,  thanking  him 
for  information  received  as  to  the  '^  manner  and  terms,"  stat- 
ing that  he  could  raise  the  necessary  funds.  These  letters 
were  all  couched  in  the  most  earnest  terms,  and  followed  each 
other  in  quick  succession. 

John  McKeegan  finally  replied  to  these  earnest  appeals, 
stating  his  price,  and  leaving  it  to  Francis  to  say  whether  he 
would  accept.  It  was  in  this  letter,  after  stating  to  Francis 
that  his  price  to  him  was  £1,400,  if  to  any  one  else  £1,500,  he 
added,  "  but  you  will  get  all  I  am  worth  at  my  death."  Was 
this  an  unconditional  statement  that  if  Francis  would  take 
Gloney  at  the  price  mentioned,  that  in  consideration  thereof 
he  would,  in  addition  thereto,  leave  him  all  of  his  estate  at  his 
death  ?  Was  it  made  to  induce  Francis  to  take  Cloney,  and 
did  Francis  act  upon  it  with  that  understanding  ?  Would  he 
have  declined  the  purchase  but  for  that  representation  ?  We 
cannot  think  so ;  we  cannot  think  that  John  McKeegan  ever 
intended  the  statement  in  that  sense,  or  that  Francis  ever  so 
understood  it,  or  so  acted  upon  it. 

There  is  no  sufficient  and  satisfactory  evidence  in  the  case 
showing  that  "  Cloney  "  was  worth  less  than  £1,400,  even  with 
the  tenancy  rights  (whatever  they  might  have  been)  upon  the 
place.  The  plaintifPs  testimony  on  that  subject  is  very  gnard- 
od.  He  says :  ^^  At  that  time  the  value  of  Cloneymore  to  me 
was  not  £1,400."  The  plaintiff  makes  no  offer  to  rescind. 
There  is  no  evidence  that  there  was  any  pressure  upon  John 
McKeegan  requiring  him  to  sell,  or  that  Francis  was  likely  to 
be  the  only  purchaser.  In  fact,  Francis  deprecated  a  public 
sale,  and  urged  that  this  should  not  be  had,  and  earnestly  re- 
quested that  he  and  his  brother  John  should  have  the  first 
offer.  The  case  is  entirely  destitute  of  any  fact  showing  a 
reason  or  motive  why  John  McKeegan  should  hold  out  such 
an  unusual  and  extraordinary  inducement  for  such  a  trade. 
The  only  fact  indicating  that  Francis  ever  conceived  the  idea 
that  the  whole  estate  of  his  uncle  was  embraced  is  the  fact 
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that  he  oonsnlted  his  attorney  and  had  the  letter  stamped. 
Why  did  he  not  conBolt  Mr.  John  McKeeean  t  If  in  his  opin- 
ion the  promise  was  so  vagne  and  donbttul  as  to  require  the 
opinion  of  an  attorney,  why,  before  acting,  did  he  not  have  a 
distinct  understanding  with  his  undo  I  and  why,  without  any 
information  to  him  at  the  time,  or  ever  afterward  during  his 
life,  did  he  have  the  letter  impressed  with  sixpenny  stamps  t 

The  natural  explanation  of  the  remark  in  the  letter,  <'  But 
yon  will  get  all  I  am  worth  at  my  death,''  seems  to  us  to  be  as 
follows :  John  McKeegan  had  acquired  a  considerable  estate 
in  this  country ;  he  was  an  old  man,  without  wife  or  children. 
His  relatives  lived  in  Ireland ;  he  had  been  kind  to  them,  es- 
pecially to  the  family  of  his  brother  Francis ;  and  it  was  the 
understanding,  no  doubt,  with  the  knowledge  of  John,  that  at 
his  death  his  kindness  during  life  would  be  followed  up  by 
leaving  to  his  family  his  estate  here.  "No  doabt  he  intended 
to  do  this,  and  when  he  wrote  this  letter  this  intention  was 
present  to  his  mind — not  as  a  part  of  the  proposed  sale  of 
Gloney,  but  as  a  long  existing  inteution,  altogether  disconnect- 
ed from  Gloney,  and  this  remark  was  thrown  in,  not  as  an  in- 
ducement for  Francis  to  buy,  but  as  a  reason  why  he  was  willing 
to  take  from  him  £100  less  than  from  any  one  else.  ^^  I  think 
the  place,''  said  he,  '^is  worth  £1,500,  and  if  I  was  dealing 
with  strangers  1  should  demand  that  sum,  but  you  are  to  get 
my  estate  at  my  death  any  way,  and  I  will  let  yon  have  Gloney 
at  an  under  value."  This  is  far  more  reasonable  than  that  he 
was  selling  not  only  Gloney,  but  his  whole  estate,  for  £1,400, 
Gloney  to  be  delivered  at  once,  and  the  estate  at  his  death. 
At  all  events,  the  proof  of  the  contract  fails  entirely  to  come 
up  to  the  requirement  of  the  cases  cited. 

It  is  urged,  however,  that  there  are  numerous  cases  where 
the  language  used  in  a  letter  was  not  stronger  than  that  used 
here,  and  yet  the  court  held  that  a  contract  was  established. 
And  the  following  cases  are  referred  to :  Gary  et  tta.  v.  ^eeo- 
utors  of  JameBj  4  DeSaus.  185 ;  Cahome  v.  Oodfrty^  8  Id. 
514 ;  Ooilmere  v.  BaMuan^  1  Vem.  48 ;  Wankford  v.  FUher- 
lej/y  2  Id.  322;  Hammeraly  v.  Baron  de  Biel^  12  Glk.  &  Fin. 
45;  Bold  y.  Eutchinaon,  5  DeG.,  M.  &  G.  558;  Bidley  v. 
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Ridley,  34  Beav.  478 ;  CoverdaU  v.  EaHwood,  5  Eng.  Rep. 
(Moak),  756 ;  SiUton  v.  Hayden,  62  Mo.  101.  Wo  have  exam- 
ined each  of  these  caBes,  and  find  the  proposition  stated  by 
appellant  fully  sastained.  The  language  used  in  each  of  them 
is  very  similar  to  that  employed  in  the  letter  of  McKeegan. 
For  instance,  in  the  last  case  referred  to,  it  was :  ^^  All  her 
property  should  at  her  death  be  her  niece's." 

There  is  a  marked  difference,  however,  between  the  case  at 
bar  and  all  of  these,  a  difi^erence  which  vindicates  the  judg- 
ment in  the  latter  cases,  and  yet  prevents  the  application  to 
the  former  of  the  principle  upon  which  said  judgments  were 
founded.  In  many  of  the  cases  cited,  the  act  done  by  the 
promisee  was  founded  primarily  and  entirely  upon  the  promise 
made.  It  had  no  other  consideration.  To  illustrate :  In  Sut^ 
ton  V.  Hayden  (stipra)  an  aunt  had  written  to  the  guardian  of 
lier  niece  promising  that  if  she  would  come  and  live  with  her 
and  nurse  and  take  care  of  her  for  the  remainder  of  her  days, 
all  her  property  should  at  her  death  be  her  niece's.  The 
guardian  assented  to  the  arrangement,  and  the  ward  faithfully 
carried  it  out.  So  in  the  case  of  Gary  et  nx.  v.  Eaoecutors  of 
JameSy  4  DeSaus.,  supra.  ^^  The  father,  who  had  separated 
from  his  wife,  wrote  to  his  daughter :  If  you  will  come  and 
live  with  me,  you  shall  be  the  object  of  my  care,  and  shall 
enjoy  all  the  attention  that  can  be  bestowed  by  a  tender 
father.  You  are  the  object  of  my  love,  and  shall  be  the  heir 
of  my  property."  In  both  of  these  cases  the  contract  was 
undoubted,  and  it  was  properly  enforced. 

In  the  other  cases  the  promise  was  equally  apparent,  not, 
however,  from  the  terms  used  simply,  but  because  founded 
upon  circumstances  in  the  nature  of  marriage  settlements,  as 
in  the  case  of  Ccverdale  v.  Eastwood,  5  Eng.  Bep.,  supra,  and 
Cdbome  v.  Godfrey,  3  DeSaus.,  Sfwpra*  In  the  former  case,  in 
contemplation  of  a  marriage  between  a  Mr.  John  Coverdale 
and  a  daughter  of  Eastwood,  the  mother  of  Coverdale  wrote  to 
Mr.  Eastwood,  stating  that  her  son  was  willing  to  settle  £4,000 
on  Miss  Eastwood,  and  inquiring  whether  he  would  make  a 
corresponding  settlement  To  this  Mr.  Eastwood  replied  that 
his  business  was  not  in  condition  to  extract  £4,000  from  it, 
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bat  that  he  had  some  years  before  made  a  will  in  which  he 
had  left  his  property  to  trustees  for  the  use  of  his  daughter, 
and  in  the  event  of  the  marriage  taking  place,  it  was  his  inten- 
tion to  make  a  will  in  accordance  with  the  facts  of  the  case, 
and  of  course  he  would  settle  his  property  on  his  daughter  in 
strict  settlement,  &c.,  &c.  '^  I  will  take  care  that  my  property, 
which  I  suspect  will  exceed  £4,000,  shall  be  properly  secured 
npon  her  and  her  children  after  my  death."  Held,  that  the 
above  expression  of  intention  amonnted  to  a  contract  to  settle 
the  whole  property  npon  the  daughter  in  strict  settlement 
In  the  cases  found  in  1  and  2  Yern.,  and  5  DeG.,  M.  &  0.,  supr*i^ 
the  promise  was  distinct  and  positive,  and  baaed  on  an  event 
which  was  to  happen,  marriage  or  otherwise. 

The  case  before  the  court  is  destitute  of  any  fact  of  the 
kind  mentioned  in  either  uf  the  classes  of  cases  above. 
^^  Cloney  "  was  the  matter  about  which  negotiations  between 
the  parties  had  been  going  on ;  nothing  else  was  ever  men- 
tioned in  any  letter  of  the  plaintiff,  either  to  John  McEeegaD 
or  to  any  one  else.  '^  Cloney  "  was  the  primary  and,  as  it  ap- 
pears to  the  court,  the  only  consideration  for  the  payment  of 
the  £1,400.  The  remark  of  John  McEeegan  that  the  plaintiff 
^*  would  get  all  of  his  property  at  his  death,"  was  not  put  upon 
the  event  of  the  pnrchzise  of  Cloney,  or  as  dependent  in  anj 
way  upon  the  negotiation  in  reference  to  "  Cloney,"  but  was 
a  mere  statement  of  what  he,  John  McKeegan,  had  intended 
to  do  long  since,  voluntarily,  and  without  regard  to  any  con- 
sideration moving  him  thereto. 

And  it  does  not  appear  to  the  court  that  the  valne  of 
Cloney  is  at  all  involved,  or  whether  it  was  encumbered  with 
tenancy  rights,  thereby  reducing  its  present  value  to  a  pur- 
chaser. The  plaintiff  distinctly  proposed,  as  we  have  already 
said,  to  purchase  at  a  valuation  to  be  fixed  by  the  vendor,  and 
this  before  the  letter  in  question.  That  vduation  was  fixed 
and  accepted,  and  the  trade  was  consummated  by  the  payment 
of  the  purchase-money  and  the  execution  of  the  titles,  and  in 
pursuance  thereof  the  plaintiff  has  been  in  possession  for  the 
last  eight  or  ten  years,  without  one  word  or  whisper  having 
ever  been  heard  from  the  plaintiff  that  he  had  titles  also  to  the 
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cdtate  of  bis  ancle  until  the  death  of  his  uneloy  when  for  the 
first  time  the  claim  is  made  upon  his  executors. 

It  perhaps  would  have  been  more  in  accordance  with  the 
promptings  of  nature  tbat  this  old  man  should  have  left  his 
estate  to  his  relatives,  but  this  estate  was  the  fruit  of  his  own 
labor  and  toil.  He  had  earned  and  made  it,  and  it  belonged 
to  him,  and  under  our  law,  which  is  one  of  its  boasts,  he  had 
the  right  to  dispose  of  it  as  to  him  seemed  best ;  and  this,  too, 
whether  the  disposition  was  moved  by  a  sufficient  and  com- 
mendable motive,  or  by  caprice;  and  having  done  so,  although 
it  has  defeated  the  reasonable  and  natural  expectation  and  hope 
of  the  plaintiff,  there  being  no  allegation  or  proof  of  undue 
influence,  deception,  or  fraud,  it  must  stand. 

From  the  view  which  we  have  taken  of  the  facts  of  this 
ease,  independent  of  the  alleged  incompetent  testimony,  we  do 
not  deem  it  necessary  to  determine  whether  the  exceptions  of 
the  plaintiff  in  that  respect  are  well  founded.  Because,  even 
admitting  the  incompetency  of  this  testimony,  we  think  the 
decree  of  his  honor  is  abundantly  sustained  by  that  portion 
about  which  there  is  no  dispute.  Nor  is  it  necessary  to  say 
more  than  we  have  said  above  in  reference  to  the  encumbrance 
upon  "Cloney"  of  the  tenancy  rights  referred  to  in  the  argu- 
ment. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


HOlTT  V8.  HOITT. 

[63    New    Hampshire,    476.] 

Rkvooation  of  a  will.  — Dbclabations  of  the  TBSTATOB. — 

Evidence. 

The  reyocation  of  a  will  is  not  effected  by  the  death  of  legatees  or  devisees 
named  in  it ;  nor  by  the  marriage  of  the  testator,  there  being  no  issue  of  the 
marriage;  nor  by  the  alienation  of  the  larger  porUon  of  his  estate,  which  was 
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specifically  disposed  of  by  the  will;  nor  by  the  acqaisition  of  other  ealate  to 
an  amount  much  greater  than  he  poeseeaed  at  the  time  the  will  wis  msde; 
nor  by  the  ooncnrrence  of  all  the  aboTe  circumstances. 
Declarations  of  a  testator  to  the  effect  that  he  understood  a  will  made  by  turn 
was  revoked,  are  not  admissible  on  the  question  of  reyocation.  DedantioiiB 
of  a  testator  as  to  his  intention  in  the  disporition  of  his  property,  are  cot  com- 
petent evidence  from  which  to  ascertain  his  intention  as  expressed  in  the  wiH 

Appeal  from  a  decree  of  the  Probate  Court. 

Auffusttis  Rvss^  Jeremiah  Smithy  and  Dodge  dk  Caverly^ 
for  the  appellant. 

Mareton  dk  Eastman  and  Frink  dk  Batcheldery  for  ap- 
pellee. 

Blodgbtt,  J.  No  express  revocation  appears  in  this  case. 
The  will  of  the  testator,  executed  in  accordance  with  the  stat- 
ute formalities,  has  not  been  revoked  by  any  subsequent  ''will 
or  codicil,  or  by  some  writing  execated  in  the  same  manner,  or 
by  cancelling,  tearing,  obliterating,  or  otherwise  destroying  the 
same,  by  the  testator,  or  by  some  person  by  his  consent,  and  in 
his  presence,"  as  required  by  Oen.  Laws,  c.  193,  s.  14.  On 
the  contrary,  it  was  found  in  his  safe  after  his  decease,  and  in 
its  original  condition.  It  is  true  that  it  was  in  a  bundle  of 
papers  of  no  pecuniary  value,  and  "  included  in  this  bundle 
were  sereral  apparently  incomplete  drafts  or  memoranda  of 
wills  never  executed,  without  date,  some  of  which  were  appar- 
ently made  since  the  date  of  said  will." 

But  Fellows  V.  Allen  (60  N.  H.  439,  441)  is  a  recent  and 
direct  authority  that  the  fact  of  a  will  being  found  among 
worthless  papers  works  no  revocation  of  it ;  and  the  authori- 
ties, as  well  as  reason,  demonstrate  that  the  memoranda  which, 
at  most,  are  merely  evidentiary  facts  of  an  inchoate  intention 
to  make  another  will,  have  no  legal  significance  as  acts  of  re- 
vocation ;  for,  although  the  purpose  of  the  mind  always  gives 
character  to  the  act  done,  still,  the  legislature  having  estab- 
lished certain  modes  by  which  a  will  may  be  revoked,  it  is  not 
within  the  legitimate  power  of  courts  to  dispense  with  snch 
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requirements,  and  accept  even  a  definite  intention  to  perform 
the  prescribed  act  for  the  act  itself. 

Neither  has  the  will  become  inoperative,  as  a  whole,  from 
necessity,  either  by  an  entire  loss  of  the  testator's  estate,  or  its 
total  alienation,  or  by  the  decease  of  all  the  devisees  without 
descendants,  and  so  leaving  nothing  upon  which  it  can  oper- 
ate. 

If,  therefore,  there  has  been  a  valid  revocation,  it  must  be 
one  arising  from  legal  presumption  or  implication  ;  and  this, 
in  fact,  is  the  principal  contention. 

The  existing  statute  as  to  the  revocation  of  wills,  which 
was  originally  adopted  in  1822,  after  pointing  out  the  modes 
by  which  a  will  may  be  revoked,  expressly  excepts  any  revo- 
cation implied  by  law  from  changes  in  the  circumstances  of 
the  testator,  his  family,  devisees,  or  estate,  occurring  between 
the  time  of  making  the  will  and  his  death.  (G.  L.,  c.  193, 
sees.  14,  15.)  But  what  those  changes  are  sec.  15  does  not  in 
any  manner  attempt  to  define;  and  the  efiect  consequently  is, 
to  leave  the  matter  of  revocation  by  legal  implication  just  as 
it  stood  before  the  enactment  of  that  section.  That  is  to  say, 
sec.  15  (which,  in  the  act  of  1822,  was  a  proviso  to  what  is 
now^ec.  14)  is  to  be  taken,  not  as  a  recognition  and  adoption 
of  the  common-law  doctrine  of  implied  revocation,  but  as  a  re- 
cognition and  adoption  of  the  English  decisions  under  sees.  5, 
6,  and  22  of  the  English  statute  of  frauds  relative  to  the  revo- 
cation of  wills,  passed  in  1676;  for  the  common  law  as  to  such 
revocations  was  abrogated  by  that  statute. 

The  English  statute  was  doubtless  the  basis  and  model  of 
our  statute,  directly  or  indirectly;  and  the  proviso  in  the 
latter,  we  think,  is  to  be  regarded  as  merely  explanatory  of 
the  preceding  pait  of  the  section,  prescribing  the  manner  of 
express  revocation.  Practically,  and  in  effect,  it  was  an  adop- 
tion, under  then  existing  conditions,  of  such  implied  revoca- 
tions as  had  been  introduced  and  established  by  the  English 
courts,  contrary  to  the  plain  meaning  of  the  English  statute, 
and  solely  through  the  usurpation  of  legislative  power. 

But  the  English  courts  did  not  go  the  length  of  estab- 
lishing a  rule  that  revocation  might  be  shown  by  any  change 
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of  circnmBtances  affording  satisfactory  eyidence  of  the  testa- 
tor's revoking  intention,  but  stopped  far  short  of  it,  and  re- 
stricted its  application  to  a  few  exceptional  cases,  as  to  whicli 
it  was  held  the  statute  did  not  apply.  Hence,  there  is  no  ten- 
able ground  for  holding  that  any  causes  of  revocation  were  in- 
tended by  our  legislature  to  be  embraced  in  the  proviso  to  the 
act  of  1822,  aside  from  the  existing  exceptions  established  by 
the  English  courts  upon  supposed  equitable  considerations; 
and  much  less  can  it  be  held  that  any  alteration  was  effected 
or  intended  by  the  revision  of  1842,  making  the  proviso  a 
separate  section,  and  slightly  changing  its  phraseology.  And 
as  strongly  tending  to  show  that  the  purpose  of  the  legislature 
was  such  as  has  been  indicated,  and  that  such  has  been  the 
universal  understanding  of  the  bar  of  this  State,  it  is  a  signifi- 
cant fact  that  no  litigation  has  arisen  as  to  the  legislative  in- 
tent, or  the  meaning  of  the  language  used  in  its  expression, 
during  the  more  than  sixty  years  which  have  elapsed  since  the 
statute  was  first  enacted. 

Ho  new  cause  of  revocation  being  introduced  by  the  6ta^ 
ute,  .the  true  inquiry  is,  whether  the  facts  of  this  case  bring  it 
within  any  of  the  exceptions  upon  the  subject  of  implied  revo- 
cation recognized  by  the  English  courts  after  the  adoption  of 
the  statute  of  1676,  which  were  quite  limited  in  number,  and 
reasonably  well  defined  and  understood  at  the  time  our  statute 
was  enacted. 

The  causes  assigned  upon  this  point  as  ground  of  revoca- 
tion are — subsequent  changes  in  the  circumstances  of  the 
deceased,  his  family,  and  estate.  They  are,  substantially,  the 
death  of  his  wife  and  his  son  Franklin,  both  of  whom  were 
legatees ;  his  second  marriage,  but  without  issue ;  the  aliena- 
tion of  the  lajger  portion  of  his  estate ;  and  its  nearly  threefold 
increase  in  ^alue  through  natural  causes  and  judicious  invest- 
ments. 

But  the  total  revocation  cannot  be  implied  from  the  death 
of  the  wife  and  the  son :  '^  the  death  of  a  devisee  is  a  contin- 
gency always  in  view."  (Shaw,  C.  J.,  in  Warner  v.  Beach^  4 
Gray,  162,  164.)  "  I  know  of  no  case,"  said  Denman,  C.  J., 
in  Doe  v.  EcUin  (4  Ad.  &  E.  586),  <'  where  it  has  been  held 
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that  the  removal  of  an  object  of  affection  and  bounty  bj  death 
has  been  taken  to  be  an  implied  revocation  of  a  will,  and  in 
my  opinion  it  does  not  operate  bo."  (And  see  Fellows  v.  Al- 
len,  supra.) 

Nor  can  it  be  implied  from  the  testator's  remarriage,  be- 
canse  the  indispensable  common-law  requisite  of  the  subse- 
quent birth  of  a  child  is  lacking.  (1  Jar.  Wills  [5th  Am.  ed.], 
272;  1  Eedf.  Wills,  293;  Parsons  Wills,  *59;  Worthington 
Wills,  *528.)  "  This  principle  of  law  is  incontrovertibly  es- 
tablished." (4  Kent  Com.  522.)  And  in  this  connection  it 
should  also  be  borne  in  mind  that  the  rule  never  applied,  ex- 
cept in  cases  where  the  wife  and  after-bom  children,  the  new 
objects  of  duty,  were  wholly  unprovided  for  in  the  will,  and 
where  there  was  an  entire  disposition  of  the  whole  estate  to 
their  exclusion  and  prejudice;  therefore,  inasmuch  as  the 
widow  and  children  of  a  testator,  not  provided  for  in  a  will, 
are,  under  our  statutes,  entitled  to  the  same  share  of  the  estate 
as  if  he  had  died  intestate,  the  sole  reason  upon  which  the  rule 
was  grounded  no  longer  exists ;  and  so  the  rule  itself  has  be- 
come inoperative  and  obsolete  in  this  jurisdiction. 

The  inquiry  thus  becomes  restricted  to  the  effect  of  the 
changes  in  the  testator's  property — the  phrase,  "  circumstances 
of  the  testator,"  &c.,  relating  to  new  family  ties,  and  not  to 
changes  in  property.  (4  Kent  Com.  521,  and  authorities  gen- 
erally.) 

But  if  it  were  apparent,  as  it  certainly  is  not,  that  in  the 
case  of  a  testator  an  entire  revocation  by  legal  implication  re- 
sulted, either  before  or  after  the  statute  of  1676,  from  any 
change  whatever  of  condition  or  circumstances  except  that  of 
a  subsequent  marriage  and  child,  it  is  the  undoubted  general 
role  that  a  partial  revocation  only  produces  what  is  inaptly 
and  inaccurately  termed  a  revocation  pro  tanto,  instead  of  an 
ademption  of  the  subject  of  the  devise,  and  thus  necessarily 
limits  the  operation  of  the  will  to  the  extent  of  the  alienation ; 
not,  however,  by  reason  of  any  defect  in  the  will  itself,  but  be- 
cause it  pleased  the  testator  to  make  a  disposition  of  such  part 
of  his  estate  different  from  what  he  originally  intended, 
which  it  is  always  competent  for  him  to  do,  either  by  a  con- 


S34  AMERICAN  PROBATE  REPORTS. 

veyance,  or  by  a  new  will  or  codicil.  (See  JFeUows  v.  AUen^ 
supra;  Carter  v.  Thomas^  4  Oreenl.  841,  343,  844;  Graces  v. 
Shdd&n,  2  D.  Chip.  [Vt.]  71,  75 ;  Blandin  v.  Blandin,  9  Vt 
210,  211 ;  Howes  ▼.  Humphrey^  9  PicL  850 ;  Terry  v.  Ed- 
minster,  lb.  855,  n. ;  Webster  v.  Webster,  105  MasB.  638,  542; 
JSaUiefs  Appeal,  14  Penn.  St.  451 ;  Brush  v.  J?rt«A,  11  Ohio, 
287 ;  Fhyd  v.  Floyd,  7  B.  Mon.  290 ;  In  re  Nan  Mickd,  14 
Johns.  324;  MoNaughton  v.  McNaughUm,  34  N.  Y.  201; 
Warren  v.  Taytor,  56  Iowa,  182 ;  WeUs  v.  Wells,  85  Miss.  638 ; 
Brydges  v.  Duchess  of  Chandos^  2  Ves.  Jr.  417 ;  4  Dane  Abr. 
576,  577;  Lovelass  Wills,  35S;  1  Redf.  Wills,  335;  Parsons 
Wills,  63.)  ^^  Conveying  a  part  of  the  estate  npon  which  the 
will  would  otherwise  operate,  indicates  a  change  of  parpose  in 
the  testator  as  to  that  part ;  but  suffering  the  will  to  remain 
uncancelled,  evinces  that  his  intention  is  unchanged  with  res- 
pect to  other  properly  bequeathed  or  devised  therein.*'  (Wes- 
ton, J.,  in  Carter  v.  Thomas,  supra,  344.) 

The  remaining  circumstance,  that  of  the  increase  of  the 
estate,  upon  obvious  considerations  of  public  policy,  has  no 
weight ;  and  to  this  effect  is  the  great  preponderance  of  aa- 
thority.  {Warner  v.  Beach,  Winter  v.  Webster^  Graves  v. 
Sheldon,  Blandin  v.  Blandin,  Balliefs  Appeal,  supra;  Brush 
V.  Wilkins,  4  Johns.  Ch.  507,  518,  519;  Wogan  v.  SmaU,  11 
Serg.  &  K.  141, 145 ;  Vandemark  v.  Vandemark,  26  Barb.  416 ; 
Verdier  v.  Verdier,  8  Rich.  Law  (S.  C),  135.)  "  A  merely 
general  change  in  the  testator's  circumstances,  as  it  regards 
the  amount  and  relative  value  of  his  property,  will  not  in  gen- 
eral, if  ever,  have  the  effect  to  revoke  a  will,  since  the  testator, 
by  suffering  it  to  remain  uncancelled,  does,  in  effect,  reaffirm 
it  from  day  to  day,  until  the  termination  of  his  conscious  ex- 
istence." "(I  Redf.  Wills,  298.) 

The  conclusion  then  is.  that  the  subsequent  changes  in  the 
circumstances  of  the  testator,  his  family  and  estate,  do  not 
imply  a  revocation  of  his  will.  To  effect  a  revocation,  both 
the  English  and  New  Hampshire  statutes  require  certain  sped- 
lied  things,  which  are  lacking  in  this  case,  to  be  done,  and  not 
merely  contemplated,  or  even  actually  intended  to  be  done. 
It  is  true  that  at  an  early  day  the  English  common-law  courts 
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fell  into  the  error  of  exercising  legislative  power,  and  materi- 
ally amending  the  statute  of  1676  by  enlarging  its  specific 
methods  of  revocation  so  as  to  indade  revocations  founded 
upon  new  family  ties  and  obligations  on  the  part  of  the  testa- 
tor arising  from  subsequent  marriage,  issue,  and  leaving  wife 
and  child  without  provision,  and  that,  inasmuch  as  our  statute 
must  be  regarded  as  a  substantial  re-enactment  of  that  statute 
in  the  sense  in  which  it  had  been  interpreted  by  the  English 
courts  anterior  to  1822,  full  effect  must  be  given  to  their 
decisions,  although  plain  encroachments  upon  legislative  pow- 
er ;  yet  no  rule  was  expressly  established,  and  none  can  be  in- 
ferred from  the  decisions,  that  makes  it  our  duty  to  trespass 
still  further  upon  the  legislative  domain,  and  so  far  judicially 
repeal  the  statute  as  to  hold  that  the  present  case  does  not 
come  within  the  purview  of  its  fourteenth  section.  Even  the 
English  courts  had  come  to  a  halt  prior  to  1822,  and  refused 
to  extend  the  rule  as  to  implied  revocations  beyond  the  prece- 
dents ;  and  so  have  the  American  courts  quite  uniformly. 
(See  Doe  v.  Barford^  4  M.  &  S.  10;  Tilghman,  C.  J.,  in 
Wogaai  v.  Small,  supra,  and  authorities  generally.) 

The  rule  for  which  the  appellee  contends  is,  that  a  revoca- 
tion may  be  proved  or  disproved  by  any  circumstantial  evi- 
dence showing  the  testator's  intention  ;  but  the  precedents  do 
uot  support  the  contention.  On  the  contrary,  after  a  most 
thorough  examination  of  the  cases  reported  before  the  enact- 
ment of  the  New  Hampshire  statute,  it  was  unanimously  held, 
in  MarsUm  v.  Roe  (8  Ad.  &  E.  14),  by  the  fourteen  judges 
sitting  in  the  cause,  that  implied  revocation  takes  place  in  con- 
sequence of  a  rule  or  principle  of  law  independently  altogether 
of  any  question  of  intention ;  and  there  is  no  reason  to  suppose 
that  the  legislature  of  1822  took  a  different  view  of  the  report- 
ed cases.  If  their  purpose  was  to  make  intention,  of  itself,  a 
ground  of  revocation,  and  thus  inevitably  incite  litigation  and 
"  produce  infinite  uncertainty  and  delay  in  the  settlement  of 
estates,"  the  presumption  is  that  the  statute  would  have  been 
drawn  accordingly.  Even  Joh/naton  v.  Johnston  (1  Phillim. 
447),  upon  which  great  stress  has  been  laid  by  the  appellees, 
while  holding  the  subsequent  birth  of  a  portionless  child  to  be 
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an  indispensable  requisite  which  would  effect  a  revocation 
when  aided  by  other  circumstances,  and  a  subsequent  marriage 
not  to  be  an  essential  requisite,  does  not  hold  that  the  revoking 
intent  may  be  inferred  from  a  general  change  of  circumstances 
simply,  but  makes  the  controlling  principle  rest  upon  new 
moral  obligations  and  family  ties  arising  after  the  making  of 
the  will,  and  thus  limits  its  application  to  cases  of  subsequent 
marriage  or  birth  in  which  the  wife  or  child  would  otherwise 
be  left  without  provision  for  support.  This  case,  however,  is 
not  relevant,  the  will  being  one  of  personalty  only,  and  the 
decision  being  made  by  an  ecclesiastical  court  unencumbered 
by  statute  provisions ;  and  if  it  were  relevant,  its  governing 
principle  when  applied  to  this  case  would  be  fatal  to  the  ap- 
pellees, for  the  reason  that  no  child  was  bom  to  the  testator 
subsequently  to  the  ejcecntion  of  his  will.  This  being  so,  it  is 
of  no  practical  consequence  here  whether  the  doctrine  of  im- 
plied revocation  rests  upon  the  fact  of  a  changed  intention,  as 
held  in  Johnston  v.  Johnston^  or  takes  place  in  consequence  of 
a  rule  or  principle  of  law  founded  on  a  tacit  condition  annexed 
to  the  will  itself  when  made,  independently  altogether  of  any 
question  of  intention,  as  held  in  Ma/rston  v.  Roe  /  for  the 
application  of  either  principle  to  the  facts  of  this  case  leaves 
the  will  unrevoked,  because  they  fail  to  bring  it  within  any  of 
the  exceptions  introduced  by  the  ecclesiastical  or  common-law 
courts. 

Sut  in  respect  of  intention,  there  is  another  consideration 
which  may  properly  be  adverted  to.  If  the  circumstantial 
evidence  appearing  in  the  case  were  competent  in  law  and 
sufficient  in  fact  to  show  a  change  of  intention  on  the  part  of 
the  testator  as  to  his  final  disposition  of  his  property,  it  would 
not  appear  that  his  intention  would  be  less  defeated  by  disal- 
lowing this  will  than  by  allowing  it.  The  only  issue  is,  testacy 
or  intestacy.  To  this  issue  the  inquiry  as  to  the  testator's  in- 
tention is  limited ;  and  whatever  testamentary  change  he  may 
have  thought  of  making,  he  had  no  thought  of  dying  intestate 
and  leaving  his  property  to  be  disposed  of  by  the  statutory 
rule  of  descent  and  distribution.  There  is  no  authorized  con- 
jecture that  if  the  alternative  of  intestacy  or  the  unaltered  will 
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had  been  presented  to  him,  he  would  have  preferred  the  for- 
mer rather  than  the  latter.  Hence,  if  all  the  circumstantial 
evidence  were  admissible,  and  if  it  proved  all  the  appellee 
claims,  the  question  it  would  present  would  be,  not  how  the 
testator's  intent  could  be  carried  into  effect,  bnt  how  it  should 
be  defeated.  The  choice  would  be  restricted  to  two  modes  of 
violation,  one  testate  and  the  other  intestate ;  and  the  former, 
supported  by  the  written  and  uncancelled  evidence  which  the 
law  regards  as  the  best,  would  prevail  over  the  latter,  which 
wonid  be  sustained  by  no  proof,  competent  or  incompetent, 
and  by  no  presumption  of  law  or  fact.  The  testator  not  in- 
tending to  die  intestate,  the  decree  of  disallowance  for  which 
the  appellee  contends  wonld  be  an  intestate  reversal  of  a  testa- 
mentary purpose.  '^But  Gen.  Hoitt  intended  to  change  his 
will."  Suppose  he  did  :  the  change  could  not  now  be  made. 
The  intended  alteration  (if  there  was  one)  is  not  known,  and 
the  altering  power  has  ceased. 

The  proffered  oral  declarations  of  the  testator,  to  the  effect 
that  he  understood  the  will  was  revoked,  were  rightly  rejected. 
The  mere  understanding  of  a  testator  cannot  revoke  his  will, 
for  legal  requirements  cannot  be  thus  abrogated ;  nor  can  his 
oral  declarations,  for  wills  cannot  be  revoked  by  parol;  nor, 
upon  the  great  weight  of  authority,  are  such  declarations  evi- 
dence, unless  they  accompany  some  act  of  revocation,  and 
thereby  become  a  part  of  the  res  gestcB,  {Jackson  v.  Kniffen^ 
2  Johns.  81 ;  Dan  v.  Brown^  4  Cow.  483  ;  Clarh  v.  Smith,  84 
Barb.  140 ;  Waterman  v.  Whitney,  11  N.  Y.  157 ;  RandaU  v. 
Beaity,  31  N.  J.  Eq.  643 ;  Lewis  v.  Lewis,  2  Watts  &  S.  455  ; 
Eargraves  v.  Redd,  43  Ga.  142,  160;  Gay  v.  Oay,  60  Iowa, 
415;  Rodgers  v.  Rodgers,  6  Heisk.  [Tenn.]  489;  Smith  v. 
Fenner,  1  Gall.  170;  Doe  v.  Palmer,  16  Ad.  &  E.  747 ;  2  Gr. 
Ev.  [9th  ed.]  §  690 ;  Abb.  Tr.  Ev.  124;  2  Stark.  Ev.  [3d  ed.] 
1286;  1  Redf.  Wills,  331.) 

Such  declarations  also  were  not  competent  upon  the  testa- 
tor's intention  not  to  pass  by  liis  will  after-acquired  real 
©state.  If  a  contrary  intent  is  inferable  from  the  will  itself,  it 
cannot  be  disproved  by  extrinsic  evidence.     If  it  is  not  thus 
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iDferable,  and  may  be  ascertained  by  the  weight  of  competent 
evidence,  his  declarations  are  not  a  part  of  snch  evidence. 
Decree  of  the  Probate  Oourt  reversed.     Will  allowed. 

Allbn,  J.,  did  not  sit:  the  others  concurred. 


Implied  Beroeation. — A.n  implied  revocation  is  a  dedaction  of  law 
from  established  facts.    Bneed  v.  Ewing,  5  J.  JT.  Marsh.  460. 

It  has  been  held  that  this  implication  of  revocatien  may  be  rebutted 
by  circnmstances,  and  that  the  declarations  of  the  testator  in  his  last  sick- 
ness are  admissible  for  this  purpose.  Terby  y.  Terby,  8  Call.  884.  But 
the  weight  of  authority  seems  to  be  to  the  contrary.  See  cases  cited  in 
the  leading  case. 

It  is  well  settled  that  the  Statute  of  Frauds,  and  the  statutes  in  Amer- 
ica which  follow  its  phraseology,  providing  that  no  devise  shall  be  re^ 
Yoked  but  by  the  testator  cancelling,  &c.  (29  Charles  11,  c.  8,  §  6),  only 
apply  **  to  acts  of  direct  and  express  revocation,  and  that  a  will  may  be 
revoked  by  implication  or  inference  of  law  by  various  circumstances  not 
within  the  purview  of  the  statute."    Garrett  v.  Dabney,  27  Miss.  885. 

From  this  interpretation  of  the  statutes  we  have  the  doctrine  of  im- 
plied revocation.  Implied  revocation  is  of  two  sorts — an  implication  from 
a  supposed  change  of  the  intention  of  the  testator  as  manifested  by  msr- 
riage,  or  marriage  and  issue,  or  by  the  birth  of  a  child,  and  as  manifested 
by  an  attempted  conveyance  of  the  estate  devised ;  and  an  implicatioa 
arising  from  the  necessity  of  the  case  by  an  alteration  in  the  estate  or 
valid  alienation  thereof. 

For  example,  at  common  law,  the  marriage  of  a  woman  acted  as  im 
absolute  revocation  of  her  will.  Cotter  v.  Layer,  2  P.  Wma.  624;  Doe  v. 
Staple,  2  T.  Ray.  605. 

And  the  will  of  a  man  was  revoked  by  a  marriage  from  which  there 
was  issue,  these  circumstances  producing  such  a  change  in  the  testator's 
situation  as  to  lead  to  the  presumption  that  he  could  not  intend  a  dispo- 
sition of  property  previously  made  to  continue  in  force.  1  Jarman  oo 
Wills,  122, 128;  Christopher  v.  Christopher,  Dick.  445. 

So,  too,  under  the  old  law,  revocation  was  implied  from  an  effort  on 
the  part  of  the  testator  to  convey  the  estate  previously  devised.  This  was 
called  revocation  by  ^^  void  conveyances.*' 

And  ex  necetsitaU  rei  a  valid  conveyance  of  the  property  devised  ef- 
fected a  revocation,  and  even  a  momentary  interruption  of  the  testator's 
seizin  produced  a  like  effect.  Burgoine  v.  Fox,  1  Atk.  575 ;  see  Revoca- 
tion by  Alteration  of  Estate,  infra. 

But  the  courts  have  not  gone  so  far  as  to  lay  down  the  rule  that  revo- 
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cation  may  be  implied  from  any  change  of  circnmstances  affording  satis- 
factory evidence  of  the  testator's  revoking  intention.  On  the  contrary, 
implied  revocation  takes  place  in  consequence  of  a  rule  or  principle  of 
law  independently  altogether  of  the  actual  intention  of  any  particular 
testator.  Marston  v.  Roe,  8  Ad.  &  £1. 14.  Contra^  Terby  v.  Terby,  8 
Call.  834. 

Thus,  as  stated  in  the  text,  a  total  revocation  can  not  be  implied  from 
the  death  of  the  legatees  or  devisees,  nor  from  the  alienation  of  the  larger 
portion  of  the  estate  which  was  specifically  disposed  of  by  the  will. 

*•*'  Conveying  a  part  of  the  estate  upon  which  the  will  would  otherwise 
operate  indicates  a  change  of  purpose  in  the  testator  as  to  that  part,  but 
suffering  the  will  to  remain  uncancelled  evinces  that  his  intention  is  un- 
changed with  respect  to  other  property  bequeathed  or  derised  therein. *' 
Carter  v.  Thomas,  4  GreenL  841 ;  and  cases  cited  supra. 

Neither  is  a  will  revoked  by  implication  from  a  change  of  the  testa- 
tor^B  circumstances  as  regard  the  amount  and  relative  value  of  his  prop- 
erty, as  stated  in  the  text. 

Revocation  can  not  be  implied  by  law  from  the  death  of  the  testator's 
wife,  and  of  one  of  his  children,  leaving  issue;  nor  from  the  birth  of 
another  child  contemplated  in  the  will ;  nor  from  forty  years  of  insanity, 
beginning  soon  after  the  making  of  the  will,  and  continuing  until  his 
death ;  nor  from  a  four-fold  increase  in  the  value  of  his  property,  so  as 
greatly  to  change  the  proportion  between  the  specific  legacies  given  to 
some  of  the  children  and  the  shares  of  other  children  who  were  made 
residuary  legatees,     Warner  v.  Beach,  4  Gray,  162. 

On  various  other  pretexts  efforts  have  been  made  to  establish  the  revo- 
cation of  wills,  and  in  these  cases  it  has  been  decided  that  the  insertion 
of  a  clause  (Dixon's  Appeal,  65  Penn.  St  224 ;  Wright  v.  Wright,  5  Ind. 
389 ;  cf.  Wickofi's  Appeal,  15  Penn.  St.  281),  or  the  changing  of  a  date 
will  not  effect  the  revocation  of  a  will.  Dixon's  Appeal,  55  Penn.  St. 
224 ;  Overall  v.  Overall,  Litt.  Sel.  Cas.  501.  Nor  will  the  changing  of  an 
executor,  nor  the  striking  out  of  a  devise  necessitate  the  republication  of 
a  will.  Wells  v.  Wells,  4  T.  B.  Mem.  152;  Ex  parte  Brown,  1  B.  Mon.  56. 
Neither  is  a  will  revoked  by  the  refusal  of  one  who  has  it  in  keeping  to 
deliver  it  to  the  testator  for  alteration.  Leaycraft  v.  Simmons,  3  Bradf. 
N.  Y.  35.  Nor  by  the  addition  of  an  unexecuted  codicil.  Heise  v.  Heise, 
81  Penn.  St.  246.  Nor  by  the  discovery  of  the  existence  of  a  child.  Or- 
dish  V.  McDermott,  2  Redf.  460,  463.  Cf.  Sheperd  v.  Sheperd,  6  Term. 
Rep.  51 ;  Brush  v.  Wilkins,  4  Johns.  Ch.  506. 

A  will  is  not  made  invalid  because  one  of  the  subscribing  witnesses 
subsequently  became  the  husband  of  the  testatrix,  it  being  sufficient  that 
he  was  a  creditable  witness  at  the  time  of  the  execution.  Fellows  v.  Allen, 
60  N.  H.  439,  440;  s.  c,  49  Am.  Rep.  828;  Lord  v.  Lord,  58  N.  H.  7. 
Nor  by  the  fact  that  one  or  more  of  the  witnesses  died  before  probate. 
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Fellows  ▼.  Allen,  eO  K.  H.  489,  440;  Dean  ▼.  Dean,  87  Vi.  746.  Nor  bj 
the  death  of  the  mother  of  the  testatrix,  and  the  change  in  her  lamily 
relations  by  the  marriage  of  her  sister.  Fellows  v.  Alien,  60  N.  H.  4S9, 
441.  Nor  by  the  destruction  of  a  will  made  in  favor  of  the  testator.  Id. 
489,  441.    Nor  by  the  will  being  found  among  worthless  papers.     Id. 

Under  the  statute  in  Vermont,  revocation  can  not  be  implied  merely 
from  a  change  in  the  circumstances  of  the  testator,  and  no  revocation  will 
be  implied  except  ex  neeeuUate  rei  as  from  subsequent  alienation  inconsis- 
tent with  the  will,  and  then  only  pro  tanto.  Graves  v.  Sheldon,  2  D.  Chip. 
74;  Parkhillv.Parkhill,  Brayt.  289. 

And  when  a  statute  in  its  general  language  embraces  all  kinds  of  re- 
vocation, both  by  acts  of  the  testator  and  by  implication  of  law,  giving 
special  instances  in  which  particularly  implied  revocations  are  allowed, 
it  is  to  the  exclasion  of  all  methods  of  revocation  not  especially  eDumer- 
ated.  Ordish  v.  McDermott,  2  Redf.  460,  468;  Langdon  v.  Astor,  16  N. 
T.  9 ;  Delafleld  v.  Parish,  26  N.  T.  9. 

Under  the  Ne<r  York  statute,  for  example,  only  marriage  or  the  birth 
of  children  operates  to  revoke  a  will  by  implication.  Parish  v.  Parish, 
42  Barb.  274. 

And,  therefore,  it  has  been  said,  the  intention  of  a  testator  that  a  sub- 
sequent gift  or  advancement  shall  operate  as  a  satisfaction  of  a  legacy 
cannot  be  presumed,  for  this  would  be  a  partial  revocation  of  the  will  by 
implication  from  circumstances  not  specified  in  the  statute.  Langdon 
V.  Astor,  8  Daer,  477. 

Implied  Revocation  fl-om  Marriage  and  Issue. — At  common  law,  mar- 
riage with  birth  of  issue  revoked  the  will  of  a  man.  Langford  v.  Little, 
2  Jo.  &  Lat.  688;  In  re  Shirley,  2  Curt.  657;  overruling  dictum  in  Hobbs 
V.  Knight,  1  Curt.  768;  Christopher  v.  Christopher,  Dick.  445;  Sprague 
V.  Stone,  Amb.  721 ;  Overbury  v.  Overbury,  2  Show.  242 ;  Lugg  v.  Lugg, 
2  Salk.  692 ;  Brown  v.  Thompson,  1  Eq.  Ab.  413,  pL  15 ;  Eyre  v.  Eyre,  1 
P.  Wms.  804,  note ;  cf.  Parsons  v.  Lanoe,  1  Yes.  192 ;  Gibbons  r.  Gaunt, 
4  Yes.  848.  And  it  was  immaterial  whether  the  child  were  bom  before 
or  after  the  death  of  the  testator.  Doe  v.  Lancashire,  5  T.  Ray.  49;  Is- 
raeli V.  Rodon,  2  Moo.  P.  C.  C.  51 ;  Matson  v.  Magrath,  1  Rob.  680 ;  a.  c, 
6  No.  Cas.  709 ;  s.  o.,  7  Jar.  850.  Or  whether  it  outlived  or  died  before 
its  father.  Helyar  v.  Helyar,  cit.  1  Phillim.  418;  Sullivan  v.  Sullivan, 
cit.  1  Id.  848 ;  Emerson  v.  Boville,  1  Id.  842.  Contra,  Wright  r.  Nether 
wood,  2  Salk.  508;  s.  c,  2  Phillim.  266.    C/,  1  Jarman  on  Wills,  127. 

It  has  been  thought  that  the  subseqaent  birth  of  children  by  an  exist- 
ing marriage,  the  death  of  their  mother  and  the  second  marriage  of  their 
father  would  revoke  a  will  in  the  same  manner  that  marriage  and  the 
birth  of  a  child  therefrom  would  revoke  a  will  previously  executed,  the 
order  of  the  events  making  no  difference.  1  Jarman  on  Wills,  124;  Gib- 
bons V.  Caunt,  4  Yes.  848. 
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But  at  common  law  marriage  and  issue  did  not  revoke  a  will  which 
did  not  dispose  of  the  whole  estate.  Dicta  in  Brady  v.  Onbit,  Dougl.  81 ; 
Kenebel  r.  Scraiton,  2  East,  641 ;  Marston  y.  Fox,  8  Ad.  &  Ell.  57.  Nor 
when  the  wife  and  child  had  been  both  provided  for  in  the  will,  or  in  a 
settlement  made  prior  to  the  execution  thereof.  Kenebel  v.  Scrafton,  2 
East,  530.  Marston  7.  Fox,  8  Add.  &  Ell.  14;  8.  o.,  2  Ney.  &  P.  604 
(seeming  to  overrule  Brown  t.  Thompson,  1  Eq.  Ab.  418,  pi.  16)  ;  Israeli 
V.  Rodon,  2  Moo.  P.  C.  C.  61  (overruling  Talbot  v.  Talbot,  1  Hagg.  705; 
Johnston  v.  Wells,  2  Hagg.  561,  and.  it  would  seem,  Ex  parte  Ilchester, 
7  Yes.  848).  Of.  Matson  v.  Magrath,  1  Bob.  180;  s.  c,  6  No.  Cas.  709; 
8.  c,  13  Jur.  850 ;  In  re  Cadywold,  1  Sw.  &  Tr.  84  ;  b.  c,  27  L.  J.  Prob. 
36,  doubted  in  1  Jarman  on  Wills  (4th  Eng.  ed.),  124,  note. 

But  at  the  present  day  the  matter  is  generally  regulated  by  statute. 
Under  the  Victorian  statute,  1  Victoria,  c.  26,  §  18,  marriage  alone  with- 
out birth  of  issue,  is  made  a  revocation  of  the  wills  of  both  husband  and 
wife,  and  no  declaration  in  or  out  of  the  will  can  obviate  this  result.  1 
Jarman  on  Wills,  128. 

**  Every  will  made  by  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage,  except  a  will  made  in  exercise  of  a  power  of  appointment,  when 
the  real  or  personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  his  or  her  next  of  kin  under  the  statute 
of  distributions."    1  Victoria,  c.  26,  §  18. 

Under  similar  statutes  marriage  acts  as  a  revocation  of  the  will  of  a 
man  in  the  Virginias  and  Georgia  and  Kentucky  and  North  Carolina,  also 
in  Rhode  Island,  Illinois,  and  Connecticut.  In  the  last  named  State,  how- 
ever, if  provision  be  made  for  the  contingency,  marriage  does  not  revoke 
a  will.  And  in  the  Virginias,  and  Kentucky,  and  North  Carolina,  this 
provision  of  the  statutes  does  not  apply  to  a  will  made  in  exercise  of  a 
collateral  power  of  appointment  (Stimson's  Am.  Stat.  L.  [Jan.  1,  1886] 
§  2676,  B;  Byrd  v.  Buries,  77  N.  C.  485;  Morgan  v.  Ireland,  1  Idaho  [N. 
S.],  786) ;  when  in  default  of  such  appointment,  the  estate  would  not  pass 
to  the  heir,  personal  representative,  or  next  of  kin.  Phaup  v.  Wool- 
bridge,  12  Gratt  832. 

In  Georgia  it  has  been  held  that  a  testator  may  rebut  the  prcEumption 
of  revocation  raised  by  marriage  and  the  birth  of  a  child  by  a  declaration 
iQ  writing  executed  with  the  same  formalities  required  for  a  will.  Deu- 
pree  v.  Deupree,  45  Ga.  415;  cf.  MDler  v.  Phillips,  9  R.  I.  141. 

Revocation  of  a  will  by  marriage  under  the  statute  of  Rhode  Island  is 
presumptive  only,  and  evidence  of  a  contrary  intent  is  admissible. 
Wbeeler  v.  Wheeler,  1  R.  I.  864. 

In  niinois,  under  the  statute,  marriage  acts  per  «0  as  a  revocation  of  a 
prior  will    McAnulty  v.  McAnulty  (Illinois,  1887),  11  N.  E.  Rep.  807; 


542  AMERICAN  PROBATE  REPORTS. 

Duryea  ▼.  Duryea,  85  Dl  41.  Of,  cases  cited  in  note  to  Id.  11  N.  K  Rep. 
897;  UK  Rev.  Stat.  c.  89,  {  10;  contra,  In  re  Taller,  79  DL  99. 

And  in  the  same  State  it  has  been  held,  nnder  a  statnte  making  hus- 
band and  wife  heir  to  one  another  when  there  are  no  children  nor  descend- 
ants, that  marriage  acts  as  a  revocation  of  a  will  made  prior  thereto  mak- 
ing no  provision  therefor,  and  disposing  of  the  entice  estate,  nnleas  there 
are  facts  subsequent  to  the  marriage  which  show  an  intention  that  the 
will  shall  stand.    Tyler  t.  Tyler,  19  HI.  151. 

In  South  Carolina  subsequent  marriage  and  the  survlvat  of  the  widow 
or  children  of  the  marriage  acts  as  a  revocation  of  a  will,  unless  expressed 
upon  its  face  to  have  been  made  in  contemplation  of  marriage  and  con- 
taining provision  for  future  wife  and  children.  Stimson's  Am.  Stat  L. 
(Jan.  1, 1886)  §  2676,  C. 

The  Connecticut  statute  is  substantially  similar.  Id.  |  2676,  B,  note  6. 

And  the  survival  of  the  widow  revokes  a  will  made  prior  to  the  mar- 
riage in  Alabama,  Kew  York,  Califomia,  Nevada,  Washington  TerritcMy, 
Dakota,  Montana,  and  Utah,  unless  provision  for  her  have  been  made  bj 
marriage  settlement  or  in  the  will,  or  she  be  mentioned  in  the  will  itself 
in  such  a  manner  as  shows  an  intention  to  make  no  provision  for  her. 
Btimsou's  Am.  Stat  L.  (Jan.  1,  1886;  §  2676,  D. 

Marriage  without  issue  does  not  revoke  a  will  in  Texas.  Moigan  v. 
Davenport,  60  Tex.  280.     Qf,  Tex.  Dig.  (Paschal)  {{  5368,  5364. 

Nor,  it  would  seem,  in  Indiana.    Bowers  v.  Bowers,  58  Ind.  430. 

In  New  York,  from  the  facts  of  marriage  and  the  birth  of  a  child,  tbe 
law  presumes  an  intention  on  the  part  ot  a  testator  to  revoke  a  will  prev- 
iously made  disposing  of  the  whole  estate,  where  neither  in  the  will  nor 
otherwise  has  there  been  made  any  provision  for  the  new  relations.  Ha- 
vens v.  Van  Den  Burgh,  1  Den.  27 ;  Brusk  v.  Wilkins,  4  Johns.  Ch.  605. 

Implied  Revocation  f^m  Marriage  of  Feme  Sole.— Prior  to  the 

statute  of  1  Victoria,  c.  26,  marriage  acted  as  an  absolute  revocation  of 
the  will  of  a  woman,  and  when  the  disabilities  of  coverture  were  removed 
by  the  death  of  her  husband  the  will  was  not  revived  thereby.  Forse  and 
Hembling's  Case,  4  Rep.  61 ;  s.  c.  And.  181 ;  Cof ter  v.  Layer,  2  P.  Wms. 
624;  Doe  v.  Staple,  2  T.  Ray.  695;  Hodsden  v.  Lloyd,  2  B.  C.  C.  533; 
Long  V.  Aldred,  3  Add.  48. 

By  that  statute  her  marriage  still  has  the  same  revoking  effect  1 
Victoria,  c.  26,  §  18. 

But  even  before  its  enactment  the  will  of  a  woman  made  in  execution 
of  a  power  was  not  revoked  by  her  marriage.  Logan  v.  Bell,  1  C.  B.  872; 
cf.  Douglas  V.  Cooper,  8  My.  &  K.  878. 

Nor  was  a  will  made  under  a  power  during  the  life  of  the  husband  re- 
voked by  his  death.  Du  Mourmelin  v.  Sheldon,  19  Beav.  889;  Clough  t. 
Clough,  3  My.  &  K.  296;  Morwan  v.  Thompson,  8  Hagg.  239. 

But,  of  course,  if  the  power  was  given  to  the  wife  *'  in  case  she  dies  in 
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the  lifetime  of  her  husband,'*  and  in  case  of  her  sorTiving,  the  property 
is  given  to  her  absolutely,  a  will  made  daring  coyertnre  is  inoperative 
if  the  wife  survives,  as  the  power  never  arose.  1  Januan  on  Wills  (4th 
Eng.  ed.),  122,  note,  citing  Price  v.  Parker,  16  Sim.  108;  Trimmell  v. 
Fell,  16  Beav.  687  ;  Willock  v.  Noble,  L.  R.  7  H.  L.  680. 

And  it  will  not  even  raise  a  case  of  election.  Id.,'.citing  Blaicklock  v. 
Grindle,  L.  R.  7  Eq.  216. 

In  this  country  a  will  by  a  femt  sole  is  deemed  revoked  by  her  subse- 
quent marriage  under  the  statutes  of  the  Virginias,  Kentucky,  and  Mis- 
souri, in  North  Carolina,  Georgia,  Alabama,  Arkansas,  in  Rhode  Island, 
New  York,  Pennsylvania,  Indiana,  Illinois,  in  California,  Oregon,  Neva- 
da, Dakota,  and  Montana.  Stimson's  Am.  Stat.  L.  (Jan.  1,  1886)  §  2676, 
A ;  Phaup  v.  Wooldridge,  14  Gratt.  882.  Cf.  Blodgett  v.  Moore,  141 
Mass.  75. 

In  Massachusetts  also,  under  a  statute  prescribing  the  modes  of  revok- 
ing a  will  and  recognizing  implied  revocation  ^*  from  subsequent  change 
in  the  condition  or  circumstances  of  the  testator,"  marriage  will  revoke 
the  will  of  a  woman.  Swan  v.  Hammond,  138  Mass.  46;  s.  c,  62  Am. 
Rep.  255. 

But  under  the  Massachusetts  act  of  1788,  ch.  24,  repealing  12  William 
m,  ch.  7,  the  marriage  of  a  woman  without  issue  was  not  a  revocation  of 
her  wilL    Church  v.  Croker,  3  Mass.  17,  21. 

In  New  York  marriage  is  a  revocation  of  a  woman's  will  notwithstand- 
ing an  ante-nuptial  agreement  whereby  she  retains  fiill  control  of  her 
property.    Lathrop  v.  Dunlup,  6  Thomp.  &  C.  612;  s.  c,  4  Hun,  218. 

And  the  New  York  acts  of  1848,  1849,  1860,  for  the  protection  of  the 
property  of  married  women,  did  not  by  implication  repeal  the  provision 
of  the  revised  statutes  that  a  will  executed  by  an  unmarried  woman 
should  be  deemed  revoked  by  her  subsequent  marriage.  Loomis  v. 
Loomis,  61  Barb.  267. 

Nor  are  the  provisions  of  a  statute  as  to  the  revocation  of  a  woman's 
will  by  her  subsequent  marriage  abrogated  by  an  act  relieving  married 
women  from  the  disability  which  debarred  them  from  making  a  will. 
Brown  v.  Clark,  77  N.  Y.  369.    Cf,  Pransen's  Will,  26  Penn.  8t.  202. 

The  will  of  a  woman,  revoked  by  marriage,  is  not  revived  by  her  hus- 
band's death  under  the  laws  of  Pennsylvania,  California,  Nevada,  Dakota, 
and  Montana.    Stimson^s  Am.  Stat.  L.  (Jan.  1,  1886)  §  2676,  A. 

In  Connecticut,  if  provision  be  made  for  the  contingency,  marriage 
does  not  revoke  a  woman's  will.  Stimson's  Am.  Stat.  L.  (Jan.  1,  1886) 
§  2676,  A,  note  b,  citing  Conn.  Ann.  Laws  of  1876,  c.  84. 

In  Ohio  the  will  of  a  woman  is  not  revoked  by  marriage.  Ohio  Rev. 
Stat.  (1880)  §  6968. 

The  same  has  been  held  to  be  the  rule  in  New  Hampshire  and  New 
Jersey.  Fellows  v.  Alien,  60  N.  H.  439;  b.  c,  49  Am.  Rep.  328;  Webb 
V.  Jones,  36  N.  J.  Eq.  163.    Cf.  In  re  Tuller,  79  Dl.  99. 
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And  it  has  beea  beld  in  Michigan  that  where  a  femt  enert  has  the 
power  to  make  a  will  as  if  she  were  unmarried,  the  will  of  a  single  wonun 
is  not  revoked  bj  marriage  alone.  Noyes  ▼.  South  worth,  55  Mich.  173; 
B.  c,  54  Am.  Rep.  859. 

A  will  revoked  by  the  marriage  of  the  testatrix  may  be  declared  Toid 
wheneTer  the  facts  appear,  eren  in  a  decree  on  final  accounting.  DaTis' 
Estate,  1  Tuck.  107. 

Implied  Rerocatlon  ft-ora  Birth  of  a  Child.— The  general  rule  is  that 
the  birth  of  a  child  unprovided  for  in  its  father's  will  works  a  revocation 
thereof.  Alden  v.  Johnson,  68  Iowa,  124;  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
460;  HartT.  Hart,  70  Ga.  764;  Squire's  EsUte,  11  Phila.  110;  Hughes 
y.  Hughes,  87  Ind.  188;  Hackett  v.  Stephens,  8  La.  Ann.  271;  Lewis  v. 
Lewis,  8  La.  Ann.  878;  Wilcox  v.  Kootes,  1  Wash.  140;  Ash  v.  Ash,  9 
Ohio  St.  888;  Tomlinson  ▼.Tomllnson,  1  Ashm.  324;  Bloomer  ▼.  Bloomer, 
2  Bradf.  889;  Coates  v.  HugheSp  8  Binn.  498. 

And  although  the  rule  is  founded  upon  the  supposed  change  of  inten* 
tion  on  the  part  of  the  testator,  he  cannot  prevent  its  operation  by  parol 
declaration  of  an  opposite  intent.  Marston  v.  Roe,  8  Ad.  A  £11.14;  Good- 
title  V.  Otway,  2  H.  Bl.  522 ;  Doe  v.  Lancashire,  5  T.  Ray.  61 ;  Kenebel  v. 
Scrafton,  5  Yes.  668;  s.  o.  2  East,  580;  Israeli  v.  Rodon,  2  Moo.  P.  C.  C. 
51;  Matson  v.  Magrath,  1  Rob.  080 ;  s.  c.  6  No.  Oas.  709 ;  18  Jar.  350.  QT. 
Stimson's  Am.  Btat.  L.  (Jan.  1, 1886)  §  2676  C;  Gibbons  v.  Caunt,  4  Yes. 
848;  Hall  v.  Hill,  1  D.  &  War.  114,  115.  Contra^  Brady  v.  Cubit,  DongL 
81;  Qibbens  v.  Cross,  2  Add.  456;  Fox  v.  Marston,  1  Curt.  494. 

While  a  posthumous  child  for  whom  no  provision  haa  been  made 
continues  to  live  the  will  must  be  deemed  revoked  and  the  property 
must  descend  according  to  the  statute.     Morse  v.  Morse,  42  Lid.  865. 

The  repeal  of  the  Iowa  statute  providing  for  an  abatement  of  legacies 
to  provide  for  a  child  born  after  the  will,  has  operated  to  restore  the 
common-law  rule  that  the  birth  of  a  child  operated  as  a  reyocation  of  s 
will.  Negus  y.  Negus,  46  Iowa,  487 ;  Fallon  v.  Chidester,  46  lows, 
588. 

And  under  a  statute  in  that  State  which  admits  to  a  share  in  the  in- 
heritance an  illegitimate  child  which  has  been  recognized  by  its  father, 
the  birth  and  recognition  of  such  a  child  will  act  as  a  revocation,  u 
though  it  had  been  legitimate.    Milbum  v.  Mil  bum,  00  Iowa,  411. 

The  general  rale  that  the  birth  of  a  child  after  the  making  of  a  will 
acts  ns  a  revocation  of  it,  would  seem  to  be  a  part  of  the  common  law  of 
America,  independent  of  the  statutes.  McCuUom  v.  McKenziej  26  Iowa, 
510. 

There  are,  however,  certain  statutory  enactments  on  the  subject. 

In  Louisiana,  Georgia,  Indiana,  in  the  Yirginias  and  Kentocl?, 
and  in  Texas,  Mississippi,  Delaware,  Connecticut  and  New  Jersey 
the  statutes  by  various  provisions  protect  the  interests  of  children  bora 
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after  the  making  of  a  wi11--pronding  generally,  that  in  the  absence  of 
some  mention  in  the  will  or  of  some  provision  for  them  in  the  will  itself 
or  otherwise,  the  testament  shall  be  void.  The  statutes  should  be  con- 
sulted for  the  details.  Of.  Stimson's  Am.  Stat.  L.  (Jan.  1, 1886)  §  2676, 
EandF. 

Bat  where  provision  is  made  for  the  children  of  a  marriage,  the  birth 
of  a  child  does  not  revoke  the  will.    Savage  v.  Hears,  2  Kob.  570. 

And  the  birth  of  a  child  which  would  not  have  been  benefited  by  the 
revocation  of  a  will  did  not  under  the  common  law  work  a  reyocation 
thereof.  Sheath  v.  York,  1  Ves.  &  B.  390.  QT.  Holloway  v.  Clarke,  1 
Phillim.  889;  Walker  v.  Walker,  2  Curt.  854;  Gibbons  t.  Caunt,  4  Ves. 
849;  Wright  v.  Netherwood,  2  Salk.  593,  note;  IJarman  on  Wills, 
126. 

Implied  Bevocatton  ft-om  Alteration  of  Estate.— Oeneral  Yiew  of 
the  Statates.—- '*  Under  the  old  law  it  was  essential  to  the  validity  of  a 
devise  of  freehold  lands  that  the  testator  should  be  seized  thereof  at  the 
making  of  the  will  and  that  he  should  continue  so  seized  without  inter- 
mption  until  his  decease.  If,  therefore,  a  testator  subsequently  to  hia 
wiU,  by  deed  aliened  lands  which  he  had  disposed  of  by  such  will,  and 
afterwards  acquired  a  new  freehold  estate  in  the  same  lands,  such  newly 
acquired  estate  did  not  pass  by  the  devise,  which  was  necessarily  void." 
1  Jarman  on  Wills  (4th  Eng.  ed.),  147. 

And  the  devise  of  a  freehold  lease,  which  was  renewed  by  the  testator 
after  making  his  will  could  not  take  effect  under  it.  1  Id.  147,  q,  o.  et 
teq. 

But  the  revocation  of  devises  by  an  alteration  of  estate  is  placed  on 
an  entirely  new  footing  by  the  statute  1  Yictoria,  c.  26,  which  provides, 
"No  will  shall  be  revoked  by  any  presumption  of  an  intention  on  the 
ground  of  an  alteration  in  circumstances"  (1  Yictoria,  c.  26,  §  19;  N.  C. 
Code  [1883 J,  §  2178);  and  that  no  conveyance  of  real  or  personal  property 
previously  devised  shall  act  as  a  revocation  as  to  the  estate  or  interest 
therein  which  the  testator  might  have  the  right  to  dispose  of  by  will  at 
the  time  of  his  death.     Id.  §  23. 

In  several  of  the  united  American  States  similar  statutes  are  to  be 
found,  providing  in  substance  that  no  conveyance  or  alteration  of  estate 
which  does  not  wholly  divest  the  testator  of  all  interest  in  the  property 
mentioned  in  the  will  shall  prevent  the  operation  of  the  instrument  with 
respect  to  that  which  the  testator  may  have  power  to  dispose  of  at  the 
time  of  his  death.  Such  provisions  are  contained  in  the  statutes  of  the 
Yurginias  and  Kentucky,  and  in  North  Carolina,  New  York,  Ohio,  Indi- 
ana, Kansas,  California,  Dakota,  Montana  and  Utah.  Stimson's  Am. 
Stat  Law  (Jan.  1, 1886),  §  2810. 

Under  the  statutes  of  Alabama  and  Indiana  the  conveyance  of  prop- 
erty previously  devised  and  taking  back  a  new  estate  therein,  will  not 
Vol.  v.— 85 
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effect  a  reyocation  anless  the  will  or  conveyanoe  show  an  intention  on  the 
testator's  part  so  to  do.  Ala.  Code  (1876),  §  2280;  Ind.  Rer.  Stat.  (1881) 
{  2565;  Stimson's  Am.  Stat  Law  (Jan.  1,  1886)  §  2810,  B. 

But  the  conyeyance  of  an  estate  or  interest  prerionsly  devised  or  be- 
queathed is  deemed  a  reyocation  thereof,  if  so  expressed  in  the  conTeyanoe 
under  the  statutes  of  New  York,  Ohio,  Indiana,  Kansas,  CaIif(Hmia,  Da- 
kota, Montana  and  Utah ;  and  whether  so  expressed  or  not,  under  these 
statutes  it  will  act  as  a  reyocation  if  the  proyisiona  of  the  conyeyance  are 
totally  inconsistent  with  the  deyise  or  bequest,  except  where  the  oony^- 
aoce  has  been  made  to  depend  upon  a  condition  or  contingency  which  has 
failed.    Stimson*s  Am.  Stat.  L.  (Jan.  1,  1886)  {  2810,  A. 

Id  Louisiana  subsequent  conyeyance  will  act  as  a  reyocation  although 
the  sale  or  donation  be  null  and  the  thing  have  returned  to  the  posaesaion 
of  the  testator.  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  §  2810,  A.  3; 
La.  Ciy.  Code  (1876),  f  1696. 

It  is  proyided  by  statute  in  some  of  the  American  States  that  an  agree- 
ment to  conyey  property  preyiously  deyised  or  bequeathed  does  not  reroke 
the  gift,  but  that  the  property  shall  pass  to  the  devisees  subject  to  such 
remedies  for  enforcement  of  specific  performance  as  might  haye  been  bad 
against  the  heirs  or  next  of  kin.  This  is  the  case  in  Missouri  and  Arkan- 
sas, and  in  New  York,  Ohio,  Kansas,  California,  Oregon,  Nevada,  Wash- 
ington Territory,  Dakota,  Montana  and  Utah.  This  is  the  rule,  also,  in 
Alabama  and  Indiana,  if  any  part  of  the  consideration  remains  unpaid  at 
the  testator's  death,  unless  it  appear  from  the  contract  agreeing  to  con- 
yey that  it  was  intended  to  work  a  revocation.  And  the  statutes  of  the 
last  two  States  provide  that  the  purchase-money  in  such  cases  when 
recovered  by  the  executor  shall  be  paid  to  the  devisees.  Stimson'a  Am. 
Stat.  Law  (Jan.  1, 1886),  §  2810,  C. 

In  Alabama,  making  a  contract  for  the  sale  of  land  shall  not  reyoke 
a  previous  devise  in  the  absence  of  any  writing  evincing  an  intention  on 
the  part  of  the  testator  to  reyoke  it,  unless  the  whole  of  the  purchase- 
money  has  been  paid.  Ala.  Code  (1876),  §  2287;  Powell  y.  Powell,  dO 
Ala.  697. 

Accordingly,  where  one  made  a  sale  and  conveyance  of  a  part  of  the 
lands  which  he  had  previously  devised  and  a  greater  part  of  the  price 
remained  unpaid,  it  did  not  act  as  a  revocation ;  and  oral  declarations  of 
the  deceased  tending  to  show  an  intent  to  reyoke  the  devise  at  some 
future  time  or  a  present  oral  revocation  cannot  be  admitted  as  evidence. 
Slaughter  y.  Stephens  (Ala.  1887),  2  So.  Rep.  145. 

A  charge  or  incumbrance  upon  real  or  personal  estate  does  not  work  a 
revocation  of  a  will  under  the  statutes  of  Missouri,  Arkansas,  New  Toik, 
Indiana,  E^ansas,  California,  Oregon,  Washington  Territory,  Dakota, 
Montana  and  Utah ;  but  the  devises  or  bequests  take  effect  subject  to  the 
incumbrance.    This  is  the  case  in  Alabama,  also,  unless  it  appear  in  the 
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will  or  in  the  iDstminent  creating  the  charge  that  the  teatator  intended  it 
to  act  aa  a  revocation.    Btimaon's  Am.  Stat  L.  (Jan.  1, 1886)  §  2810,  B. 

Under  these  modem  statutes  *Mt  is  now  scarcely  possihle  for  any 
lesidnum  of  interest  remaining  in  the  testator  at  his  death  to  escape 
from  the  previous  devise."  1  Jarman  on  Wills  (4th  Am.  ed.)*  164,  eiting 
Lowndes  v.  Norton,  83  L.  J.  Gh.  688.     Of.  Prater  v.  Whittle,  16  8.  G.  40. 

Bat  of  course  now,  as  hefore,  a  conveyance  and  sale  ot  the  whole  of 
the  testator's  title  and  interest  in  property  devised  is  a  revocation  of  that 
devise.    Amald  v.  Amald,  1  B.  G.  G.  401. 

A  conveyance  in  fee  is  a  revocation  of  a  devise,  although  the 
grantor  reserve  to  himself  a  ground  rent.  Skerrett  v.  Burd,  1  Whart. 
246. 

And  a  deed  conveying  all  the  property  bequeathed  is  a  revocation 
of  the  whole  will.  Epps  v.  Dean,  28  Ga.  583;  Bowen  v.  Johnson,  6 
Ind.  110. 

A  covenant  to  convey  is  a  revocation  of  the  equitable  interest  of  the 
devisee  in  the  property,  leaving  him  nothing  but  the  bare  legal  title 
(Donohoo  V.  Lea,  1  Swan,  110;  Farrar  v.  Winterton,  6  Beav.  1;  Moore  v. 
Baisbeck,  12  Sim.  123;  Hall  v.  Bray,  1  N.  J.  L.  212),  with  which  he  has 
a  right  to  the  rent  until  the  conveyance  is  completed.  Watts  v.  Watts, 
L.  R.  17  Bq.  217. 

A  subsequent  conveyance  of  a  portion  of  the  property  devised  is  a 
revocation  pro  tanto  only.  Balliet's  Appeal,  14  Penn.  St.  451 ;  Brown  v. 
Thomdike,  15  Pick.  888. 

Thus,  where  property  previously  devised  was  conveyed  on  trust  to  pay 
debts,  it  was  a  revocation  pro  tanto  only,  and  so  much  as  remained  after 
the  payment  of  the  debts  went  to  the  devisees.  Livingston  v.  Livingston, 
8  Johns.  Gh.  148.     Gf.  Jones  v.  Hartley,  2  Whart.  108. 

So,  too,  a  will  disposing  of  both  real  and  personal  property  is  not 
revoked  as  to  the  latter  by  a  sale  of  the  fonner.  Warren  v.  Taylor,  56 
Iowa,  182. 

Neither  will  the  execution  of  a  deed  conveying  a  portion  of  his 
estate  to  his  wife  revoke  a  previous  will  by  which  the  testator's  whole 
estate  was  given  to  her.    Glingan  v.  Mitchelltree,  81  Penn.  St.  25. 

Incurring  debts  that  swallow  up  all  the  estate  given  to  the  testator's 
own  children,  but  leaving  intact  a  legacy  to  a  bastard  grandchild,  does 
not,  of  itself,  revoke  the  will.    Wogan  v.  Small,  11  Serg.  k  R.  148. 

No  revocation  is  to  be  implied  from  the  testator's  acquiring  a  larger 
interest  than  when  he  made  the  will.  If,  after  the  execution  of  his  will 
a  testator  purchases  land  which  would  be  included  in  the  general  de- 
scription of  the  land  devised  by  the  will,  it  does  not  operate  as  a  revoca- 
tion either  wholly  or  partially.    Blandin  v.  Blandin,  9  Yt.  210. 

And  where  a  testator  makes  a  specific  bequest  of  property  which  he 
holds  upon  a  lease,  and  afterwards  acquires  a  fee  in  the  same,  it  has 
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been  ruled  that  the  entire  interest  poeseaeed  by  the  tesfcatcff  at  his 
death  paeaed  under  the  bequest    Cox  t.  Bennett,  L.  R.  6  Eq.  428. 

In  Delaware,  a  will  of  lands  held  in  common  is  not  xeToked  by  iJie 
testator  acquiring  the  whole  in  severalty;  but  the  after-acqaiied  portioD 
of  the  estate  does  not  pass.    Duffel  t.  Barton,  4  Harr.  290, 

A  mortgage  on  part  of  the  property  to  the  sole  benefidaiy  under 
the  will,  although  made  by  the  testator  in  the  belief  that  the  win  hm 
inyalid  and  with  the  intention  of  substituting  it  for  the  will,  is  not  i 
iVTOcation  under  the  statute.    Stnbbs  y.  Houston,  88  Ala.  555. 
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[70  Iowa,  21,] 


A  POWER  OIYEN  TO    AN  XXBOUTOR  TO  SELL  LAND  DOES  NOT  PASS 
TO  AN  ADMINISTRATOR   OUH   TE8TAMENT0    ANNEXO. 

A  power  to  sell  land  given  by  the  testator  to  an  ezeentor  does  not,  in  the  ab- 
aence  of  Btatatory  proTiaion,  deyolve  apon  an  administrator  eum  teOamaUo  m- 
nexo,  nnleaa  the  intention  that  it  ahonld  do  ao  clearly  appeara  from  the  wiD  it- 
aell 

Appeal  from  a  judgment  of  the  Taylor  Circnit  CourL 
The  opinion  states  the  case. 

J.  JU.  St  John  and  G.  B.  Haddock^  for  appellant. 

H.  H.  Ariz  and  Lyman  JShans^  for  appellees. 

Seeybrs,  J.  (Omitting  a  question  of  practice.)  The  facts 
are  that  the  plaintiff  is  the  widow  of  Bobert  Hodgin,  who  died 
in  August,  1880,  in  the  State  of  Ohio,  where  he  and  the 
plaintiff  at  that  time  resided.  Bobert  Hodgin,  at  the  time  of 
his  death,  owned  real  and  personal  property  in  the  State  of 
Ohio,  and  also  certain  real  estate  which  is  the  subject  of  con- 
troversy in  this  action.    The  deceased  ezecnted  a  will,  which 
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was  dolj  admitted  to  probate  in  the  State  of  Ohio,  and  he 
thereby  devised  to  the  plaintiff,  after  the  payment  of  his  debts, 
all  his  "property  of  every  description,  real,  personal,  and 
mixed,"  for  and  during  her  natural  life.  Provision  was  made 
in  the  will  for  repairing  and  adorning  a  lot  in  a  cemetery,  and 
for  a  family  monnment.  Money  was  set  aside  for  these  pur* 
poses.  Item  four  of  the  will  provides :  "  After  the  above  be- 
quests are  fully  carried  out,  I  give  and  bequeath  the  balance 
and  residue  of  the  estate  to  certain  persons ; "  and  item  five  is 
in  these  words :  "  I  do  hereby  nominate  and  appoint  Ben  H. 
Steel  and  George  Starbuck,  or  the  survivor  of  them,  executors 
of  this,  my  last  vnll  and  testament,  hereby  empowering  them, 
or  the  survivor  of  them,  to  sell  at  public  or  private  sale  all 
my  real  estate,  of  every  description,  upon  such  terms  of  credit 
or  otherwise  as  they  may  think  proper,  and  deeds  to  purchasers 
to  execute,  acknowledge,  and  deliver  in  fee  simple."  Star- 
buck  failed  to  qualify  as  executor^  but  Steel  did,  and  thereaf- 
ter resigned  the  trust,  and  thereupon  Samnel  Berry  was,  by 
the  proper  Probate  Court  of  Ohio,  appointed  "  administrator 
of  the  estate  of  said  Sobert  Hodgin  with  the  will  annexed, 
and  he  duly  qualified  as  such.  In  November,  1881,  Berry 
caused  said  will  to  be  admitted  to  probate  in  Taylor  county, 
Iowa,  and  on  the  eighth  day  of  December,  1881,  said  Berry, 
as  such  administrator,  conveyed  the  real  estate  (in  said  county 
belonging  to  the  deceased)  to  Johnson,  Franklin  &  Co.  for  a 
sufficient  consideration,  and  the  referee  found  that  there  was 
no  fraudulent  intent  upon  the  part  of  any  one  connected  with 
such  purchase  and  sale.  It  is  insisted  that,  under  the  provis- 
ions of  the  will.  Berry  had  not  the  power  and  authority  to 
make  the  sale  and  conveyance  he  did,  and  this  is  the  question 
to  be  determined. 

Counsel  for  the  appellant  insist  that  trust  and  confidence 
were  reposed  in  the  persons  named  as  executors  by  the  testa- 
tor, and  that  the  administrator  was  not  invested  therewith, 
and  that  he  did  not,  by  devolution,  have  the  power  to  sell  the 
real  estate,  unless  it  became  necessary  to  do  so  to  pay  debts  or 
legacies,  and  that  in  such  case  the  sale  could  only  be  made  in 
pursuance  of  authority  granted  by  the  proper  court  of  this 
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State.  It  18  apparently  conceded  that  the  executors  could  sell 
at  any  time  daring  the  existence  of  the  life  estate  and  convey 
a  fee  simple  title.  It  may  be  doubtful  whether,  under  a 
proper  construction  of  the  will,  this  is  true ;  but,  as  the  point 
is  not  made  by  counsel,  we  shaU  not  stop  to  discuss  it.  That 
personal  trust  and  confidence  were  reposed  by  the  testator  in 
the  persons  named  by  him  as  executors,  we  have  no  doubt 
Such  trust  was  not  reposed  in  them  as  executors,  but  as  indi- 
viduals>  for  they,  or  the  survivor  of  them,  were  empowered  to 
sell.  A  large  discretion  was  given  them,  for  the  will  does  not 
direct  that  a  sale  should  be  made.  This  was  to  be  determined 
by  the  persons  named  as  executors.  It  was  left  to  their  difi- 
cretion  to  determine  when,  for  what  reason,  and  the  terms  and 
conditions  upon  which,  it  should  be  made.  There  is  no  pre- 
tense that  the  sale  and  conveyance  of  the  land  were  made  for 
any  purpose  connected  with  the  due  administration  of  the 
estate.  The  only  authority  is  that  given  by  the  wilL  If, 
under  the  power  therein  conferred,  the  administrator  could 
not  lawfully  make  the  sale  and  conveyance,  then  it  is  invalid. 
In  this  State  an  administrator  has  no  control  of  the  real  estate, 
unless  it  becomes  necessary  to  sell  the  same  for  the  payment 
of  debts,  and  then  he  must  obtain  authority  to  make  the  sale 
from  the  proper  court. 

In  Williams  on  Executors  (vol.  1),  in  a  note  on  page  ^4, 
it  is  said :  ^^  As  a  general  rule,  a  power  to  sell  land,  given  bj 
a  will  to  an  executor,  will  not  devolve  upon  an  administrator 
with  the  will  annexed."  In  support  of  this  rule  many  author- 
ities are  cited,  the  majority  of  which  we  have  examined ;  and 
we  have  no  hesitation  in  affirming  that  the  rule  as  stated  above 
is  sustained  by  the  great  and  decided  weight  of  authority,  in 
the  absence  of  a  statute  whereby  such  rule  is  changed.  In 
fact,  subject  to  this  qualification,  we  have  been  unable  to  find 
any  adjudged  case  holding  otherwise.  The  leading  cases  in 
this  country  are  Conklm  v.  Egerton^a  AdmW  (21  Wend.  430), 
and  Tainter  v.  Clark  (IS  Mete.  220).  In  both  of  these  cases, 
and  particularly  in  the  first,  the  whole  subject  is  exhaustively 
discussed,  and  the  conclusion  reached  above  stated.  The  fol- 
lowing cases  sustain  such  rule :  Ross  v.  Barclay  (18  Pa.  St. 
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179),  Brawn  v.  Hobaon  (8  A.  K.  Marsh.  880),  Lucas  v.  Price 
(4  Ala,  697),  Vardemcm  v,  Rosb  (86  Tex.  Ill),  Hall  v.  Irvyin 
(2  Qilman,  176),  NicoU  v.  ScoU  (99  lU.  259),  WiUa  v.  Cowper 
(2  Ohio,  124).  In  Ingle  v.  Janes  (9  Wall.  486)  it  is  said : 
^'  Snch  a  power  never  passes  by  devolution  to  an  administrator, 
unless  it  be  clear  that  it  was  the  intention  of  the  testator  that 
he  shonld  become  the  donee  of  the  power  in  place  of  the  exec- 
utor appointed  by  the  will.  In  view  of  these  authorities,  we 
do  not  deem  it  necessary  to  restate  the  reasons  upon  which  the 
rule  is  founded,  deeming  it  sufficient  to  say  that  the  rule  and 
reasons  upon  which  it  is  based  seem  to  us  to  be  correct  on 
principle,  and  therefore  we  are  content  to  follow  the  authori- 
ties cited. 

Counsel  for  the  appellees,  however,  insist  that,  under  the 
statute  and  decisions  of  this  court,  a  different  rule  must  pre- 
vail, and  they  cite,  as  sustaining  their  position,  Shawhan  v. 
Z<jfer  (24  Iowa,  230),  and  Zees  v.  Wetmare  (68  Iowa,  170). 
In  the  first  case  no  such  question  was  before  the  court,  and 
whatever  is  said  in  the  opinion  which  counsel  seems  to  believe 
be  arson  the  question  under  consideration,  is  used  by  way  of 
argument.  The  last  case  is  distinguishable  upon  two  grounds. 
The  first  is  that  the  will  directed  the  real  estate  to  be  sold,  and 
authority  to  sell  was  conferred  by  the  will  upon  the  exec^ 
utors  as  such.  The  second  ground  is  that  the  executor  or 
administrator  appointed  in  this  State  applied  for  and  obtained 
authority  from  the  proper  Probate  Court  to  make  the  sale  in 
accordance  with  and  for  the  purpose  of  ci^rrying  out  the  pro- 
visions of  the  will.  The  statutes  relied  upon  are  the  following 
sections  of  the  Code : 

"Sec.  2347.  If  a  person  appointed  executor  refuses  to 
accept  the  trust,  or  neglects  to  appear  within  ten  days  after 
his  appointment,  and  give  bond  as  hereinafter  prescribed,  or  if 
an  executor  remove  his  residence  from  the  State,  a  vacancy 
will  be  deemed  to  have  occurred. 

"  Sec.  2848.  In  case  of  vacancy,  letters  of  administration 
with  the  will  annexed  may  be  granted  to  some  other  person, 
or,  if  there  be  another  person  competent  to  act,  he  may  be 
allowed  to  proceed  by  himself  in  administering  the  estate. 
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"Sec  2349.    The  sabstitution  of  other  exeeaton  Bhall 
occasion  no  delay  in  administering  the  estate.'^ 

It  is  evident,  we  think,  that  these  sections  simply  refer  to 
and  have  a  bearing  on  matters  which  ordinarily  occar  in  the 
administration  of  all  estates.  No  power  whatever  is  conferred 
npon  the  sabstitnted  ezecntor  or  administrator.  Therennder 
he  obtains  simply  the  power  of  every  other  administrator  who 
is  appointed  in  die  first  instance.  It  cannot  be  said,  we  think, 
that  the  foregoing  sections  of  the  Code  devolve  on  the  subeti- 
tuted  administrator  a  personal  trnst  which  the  testator  dele- 
gated to  the  person  named  by  him  as  execntor.  When  (hnk- 
Un  V.  EgerUm^a  AdmW^  before  cited,  was  decided,  there  was 
in  force  the  following  statute :  '^  In  all  cases  where  letters  of 
administration  with  the  will  aimexed  shall  be  granted,  the  will 
of  the  deceased  shall  be  observed  and  performed;  and  the 
administrators  with  such  will  annexed  shall  have  the  rights 
and  powers,  and  be  snbject  to  the  same  duties,  as  if  they  hsd 
been  named  in  snch  will."  And  it  was  held  that  this  statate 
had  reference  only  to  the  personal  estate,  inventories,  distribo* 
tion,  and  remedies.  This  conclusion  was  questioned  by  some 
of  the  members  of  the  Court  of  Errors,  but  it  has  never  been 
overruled.  {JSoame  v.  Philips j  27  N.  T.  867  [863] ;  JSger- 
UyrCa  Adw!r  v.  CankHriy  25  Wend.  224 ;  and  Brown  v.  Armi- 
stead,  6  Rand.  594.)  Shields  v.  Smith  (8  Bush,  601),  and  DQr 
worth  V.  Rice  (48  Mo.  124),  are  based  on  statutes  materiallj 
different. 

Counsel  also  rely  on  and  cite  section  2851  of  the  Code. 
This  section  relates  to  the  probate  of  foreign  wills,  and  the 
powers  of  executors  thereunder,  but  no  power  is  thereby  con- 
ferred upon  an  administrator  with  the  will  annexed. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  the 
relief  asked  by  the  plaintifiL  The  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion ;  or  the  plaintiff 
may  have  a  decree,  if  she  so  desires,  in  this  court. 

Reversed. 
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Ebtatb  of  Lyok. 

110  Iowa,  875.] 

Widow's  bhabb  of  pbbsonaltt. 

A  widow  is  entitled  to  one-third  of  her  hnshend's  personal  estate,  notwithstand- 
ing that  more  than  two-thirds  of  it  is  giyen  to  the  children  by  will. 

Appeal  from  an  order  of  the  Johnson  Circuit  Court.  The 
opinion  states  the  case. 

Baker  df  Ball  and  TT.  TT.  Marsmanj  for  appellant. 

Bool  ds  JaoJuonj  for  appellees. 

Seevebs,  J.  The  first  question  we  are  invited  to  consider 
is,  whether  ^^  the  widow  is  entitled  to  receiye  one-third  of  the 
personal  estate  of  her  deceased  husband,  notwithstanding  the 
provisions  of  a  will  giving  more  than  two-thirds  of  the  same 
to  his  children."  Counsel  for  the  appellant  frankly  concede 
that  this  question  was  determined  adversely  to  the  appellant 
by  a  majority  of  the  court  in  Ward  v.  Woif  (56  Iowa,  465),  and 
that  this  case  was  followed  in  Linton  v.  Croahy  (61  Iowa,  401) ; 
but  they,  with  much  force  and  vigor,  contend  that  these  deci- 
sions are  erroneous,  and  contrary  to  both  the  letter  and  spirit 
of  the  statute.  The  writer  is  directed  to  say  that  the  court 
adheres  to  the  rule  established  in  the  cited  cases,  and  that  it  is 
not  deemed  necessary  to  restate  the  reasons  or  advance  others 
in  support  of  the  rule.  It  therefore  is  unnecessary  to  consider 
the  question  whether  the  widow  was  allowed  more  than  she 
was  entitled  to  by  the  court ;  for,  as  we  understand  counsel, 
SQch  question  only  becomes  material  in  case  the  court  over- 
ruled the  cases  above  cited. 

The  will  was  executed  on  the  thirty-first  day  of  August, 
1876,  and  the  testator  died  after  the  sixteenth  day  of  April, 
1880.  After  making  provision  for  the  widow,  and  specific 
devises  of  real  estate  to  each  of  his  children,  and  a  watch  to 
his  grandson,  the  testator  devised  all  of  the  residue  of  his 
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estate  to  his  three  childreD,  Lonis  E.  Lyon,  Estelle  Morsman, 
and  Ella  L.  Warfield ;  the  same  to  be  eqnallj  divided  between 
them.  During  the  lifetime  of  Mr.  Lyon,  and  from  February 
17, 1875,  to  April  16, 1880,  as  appellees  daim,  he  made  ad- 
vancements to  the  appellant,  or  charged  her  with  the  som  of 
$14,525,  intending  thereby  to  create  the  relation  of  debtor  and 
creditor,  or  that  the  same  should  be  regarded  as  advancements 
to  be  deducted  from  her  share  of  his  estate.  Of  this  sum 
$9,725  was  so  advanced  or  charged  prior  to  the  execution  of 
the  will.  The  appellant  claims  that  this  last  named  sum  was 
a  gift,  or  that,  whatever  it  may  be  designated,  it  cannot  be 
charged  to  her  and  deducted  from  the  share  she  would  other- 
wise be  entitled  to  under  the  will.  The  fact  is  that  the  testa- 
tor gave  the  appellant  but  $100,  and  that  was  after  the  execu- 
tion of  the  will,  unless  what  was  given  her  as  a  wedding  pres- 
ent can  be  so  regarded.  In  the  view  we  take  of  the  case,  it  is 
not  necessary  to  further  refer  to  the  gift  made  appellant  on  her 
marriage.  AH  the  balance  of  the  money  or  property,  amount- 
ing in  value  to  $14,425,  was  given  to  the  appellant's  husband, 
and  was  charged  to  him  by  the  testator  in  his  books. 

Counsel  for  the  appellant  concede  that  the  money  and 
property  given  to  her  and  her  husband  after  the  execution  of 
the  will  should  be  regarded  as  an  ademption  of  the  prior 
legacy,  and  that,  from  the  amount  to  which  the  appellant  is 
entitled,  the  amount  so  given  should  be  deducted ;  but  it  is 
contended  that  the  amount  so  given  prior  to  the  execution  of 
the  will  cannot  be  brought  into  hotchpot,  nor  can  such  prior 
gift  be  regarded  as  an  ademption  of  a  legacy  given  in  a  will 
subsequently  executed.  The  claim  being  that,  conceding  that 
the  money  and  property  given  appellant's  husband  should  be 
regarded  as  advancements  to  appellant,  and  the  same  brought 
into  hotchpot  if  there  was  no  will,  such  rule  has  no  application 
to  a  case  where  there  is  a  will  under  which  the  appellant  is  a 
residuary  legatee ;  that  the  rule  applies  to  intestate,  or  possibly 
to  partially  intestate,  estates  only.  This  position,  we  think, 
must  be  sustained.  The  authorities  so  hold,  and  our  attention 
has  not  been  called  to  one  which  holds  otherwise.  (See  Snelr 
grove  v.  Snelgrove^  4  Dessaus.  £q.  274 ;  Richmond  v.  Va/nhooh^  3 
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Ired.  Eq.  681 ;  Brewtan  v.  Brewton^  80  Qa.  416 ;  Zaring  v. 
Blake,  106  Mass.  592 ;  1  Pom.  Eq.,  §  670.) 

The  primary  object  in  all  cases  is  to  ascertain  the  intention 
of  the  testator.  The  will  mast  stand  and  speak  for  itself,  un- 
less it  has  been  revoked  or  changed  in  the  manner  provided 
by  statute.  As  the  will  gives  the  appellant  an  eqnal  share  of 
the  estate,  after  the  specific  legacies  have  been  satisfied,  and 
no  m^ition  is  made  in  the  will  of  any  advancements  having 
been  made  to  her,  or  that  she  is  to  be  charged  therewith,  the 
presumption  must  obtain  that  snch  was  not  the  testator's  in- 
tent. This,  it  seems  to  ns,  must  be  so;  and  that  it  qnite 
clearly  appears  that  it  was  not  the  intent  of  the  testator  that 
appellant  should  be  charged  with  money  given  her  husband 
prior  to  the  execution  of  the  will,  for  the  reason  that  he  clearly 
intended  that  she  should  receive  the  one  third  part  of  the 
i^idue  of  his  estate ;  and  it  is  clear  she  would  not  receive  this 
share  if  the  so-called  advancements  are  to  be  charged  to  her. 

The  money  and  property  given  the  appellant's  husband 
was  either  a  gift,  an  advancement,  or  a  debt.  We  do  not 
think  it  was  the  latter ;  for  there  is  nothing  tending  to  show 
that  it  was  so  intended,  unless  the  simple  charge  in  the  books 
makes  it  a  debt  due  from  the  appellant  to  the  testator.  But 
it  was  not  charged  to  the  appellant,  and  it  could  not  have  been 
collected  of  her.  Suppose  the  estate  had  proved  to  be  insolv- 
ent, can  it  be  successfully  claimed  that  a  recovery  could  have 
been  obtained  against  the  appellant  for  money  given  her  hus- 
band ?  We  feel  sure  that  this  inquiry  must  be  answered  in 
the  negative.  It,  therefore,  must  have  been  either  an  advance- 
ment or  a  gift.  If  it  was  the  latter,  then  it  was  fully  executed 
prior  to  the  execution  of  the  will,  and  the  testator  could  not 
recall  it  without  the  consent  of  the  appellant.  If  it  should  be 
regarded  as  an  advancement,  can  a  prior  advancement  be  an 
ademption  of  a  subsequent  legacy  or  gift  by  wi)l  ?  Courts  of 
equity  incline  strongly  in  favor  of  equality,  and  against  double 
portion.  But  it  is  diflScult  to  say  that  the  testator  intended 
the  legacy  as  an  ademption,  or  to  be  in  lieu  of  the  prior  ad- 
vancement, for  the  reason  that  the  residue  of  an  estate  is  al- 
ways uncertain.     He  could  not  know  with  any  reasonable 
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degree  of  certainty  what  it  woald  be.  The  costa  of  adminis- 
tration were  nnknowa.  Loaaes  might  occur  between  the  time 
the  will  waa  executed  and  the  death  of  the  teetator,  or  the 
estate  might  increaae  in  value.  That  a  subeequent  gift  may  be 
intended  as  in  lieu  of,  or  as  a  satisfaction  of,  a  prior  promise 
or  legacy,  we  can  readily  conceive.  But,  even  in  such  case, 
we  understand  the  rule  to  be  that  the  subsequent  gift  must  be 
of  the  same  class  or  kind  as  the  provision  made  in  a  prior  wiU. 
Therefore  a  devise  in  a  will  of  $500  may  be  regarded  as  satis- 
fied by  the  subsequent  payment  of  the  same  amount  of  money 
to  the  devisee  as  a  marriage  portion,  if  so  intended ;  and  it  has 
been  held  that  such  intention  may  be  shown  by  parol.  {Ear- 
top  V.  WhUmorey  1  P.  Wms.  681.)  The  case  at  bar  is  material- 
ly different,  but  counsel  for  the  appellee  contend  that  parol 
evidence  is  admissible  in  this  case  to  show  that  the  testator  in- 
tended the  devise  to  bo  different  from  what  the  will  on  its 
face  appears  to  be ;  that  is,  that  appellant  was  not  to  have  one- 
third  of  the  residue  of  the  estate,  but  that  she  was  to  be 
charged  with  a  prior  advancement.  Now,  it  seems  to  us  that 
this,  in  substance  and  effect,  is  a  revocation  or  alteration  of  the 
provisions  of  the  will,  which  are  clear,  certain,  and  definite, 
without  a  compliance  with  the  requirements  of  the  statute. 
{Zeiter  v.  Zeiter,  4  Watts,  212.) 

The  rule  as  to  the  admissibility  of  parol  evidence  in  cases  of 
this  character  is  thus  stated  in  8  Greenl.  Ev.,  §  366 :  '*  That 
parol  evidence  is  not  admissible  to  prove  that  the  party  did 
not  mean  what  he  has  said  [that  is,  that  the  appellant  should 
receive  the  one-third  of  the  residue  of  his  estate],  but  that, 
when  the  law  presumes  that  he  did  not  so  mean,  parol  evidence 
is  admissible  to  prove  that  he  did,  by  rebutting  that  presump- 
tion ;  it  not  being  conclusive,  but  disputable.*' 

It  was  established  by  parol  evidence  that,  a  short  time 
prior  to  the  testator's  death,  he  asked  appellant  if  she  knew 
how  much  **  money  he  had  given  her.'*  She  replied :  "  Yes ; 
it  was  over  $18,000."  After  his  death,  the  executor  forwarded 
to  her  a  copy  of  the  account,  and  she  and  her  husband  indorsed 
thereon,  *^  Correct,"  signed  their  names  thereto,  and  returned 
it.    But  it  is  apparent,  we  think,  that  the  appellant  did  not 
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then  believe  it  was  to  be  made  the  basis  of  a  charge  against 
her.  At  most,  however,  it  amounts  to  a  statement  that  she 
had  received  the  amount  stated  in  the  account  of  her  father. 
It,  however,  clearly  appears  that  she  did  receive  but  $100,  and 
the  residue  was  given  to  her  husband,  and  was  charged  by  the 
teetator  to  him.  Now,  what  is  an  advancement  f  It  is  nothing 
more  or  less  than  an  irrevocable  gift  made  by  a  parent  to  a 
child  in  anticipation  of  such  child's  future  share  of  the  estate* 
It  may  be,  when  the  testator  made  the  charge  to  the  appel- 
lant's husband,  that  he  intended  the  money  so  charged  and 
given  as  an  advancement  to  appellant,  but  we  think  such  evi- 
dence is  inadmissible  to  establish  such  fact,  because  it  directly 
contradicts  the  provisions  of  the  will.  It  will  not  do  to  say 
that  the  will  creates  a  presumption  merely  which  may  be  con- 
tradicted by  parol.  Tlie  will  constitutes  written  evidence  of 
the  testator's  intent,  which  can  only  be  overcome  by  some 
writing  executed  as  provided  by  Code,  §§  2329,  2330.  For  the 
reasons  stated,  we  think  the  court  erred  in  charging  the  appel- 
lant with  $9,725,  and  deducting  the  same  from  the  share  she 
is  entitled  to  under  the  will. 
Modified  and  affirmed. 


Mattbb  of  Pagb. 

[118  lUinoifi,  676.] 

Pboof  of  the  contents  of  a  lost  will. 

The  contents  of  a  lost  or  destroyed  will  may  be  proved  by  the  testimony  of  a 
single  witness. 

Appeal  from  a  judgment  of  the  Appellate  Court  of  the 
First  District. 

Gecyrge  W.  Smithy  for  appellant. 

A.  B.  Jmka  and  Wallace  Smithy  for  apx>ellee. 
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SoHOLFivLD,  J.  Joseph  P.  Maxwell  died  in  Cook  ooantycm 
the  32d  day  of  September,  A.  D.  1876,  leaving  Bnryiving  him, 
a  widow,  Sarah  J.  Maxwell,  and  several  children.  No  will 
being  discovered  at  the  time  of  his  death,  administratioa  of 
his  estate  was  granted  to  Benjamin  Y.  Page  and  Sarah  J. 
Maxwell.  On  the  26th  day  of  October,  A.  D.  1881,  Sarah  J. 
Maxwell  having  discovered,  as  she  alleged,  within  a  few  days 
of  that  time,  that  Joseph  P.  Maxwell  made  a  last  will  and 
testament  on  or  about  the  1st  day  of  Angnst,  A.  D.  1876, 
which  he  left  unrevoked  at  the  time  of  his  death,  preseDted 
her  petition  to  the  Probate  Court  of  Cook  county,  that  the 
same  might  be  probated.  The  Probate  Court  made  an  order 
admitting  the  alleged  will  to  probate,  and  that  order  was  af- 
firmed, on  appeal  to  the  Circuit  Court  of  Cook  county.  An 
appeal  was  prosecuted  from  the  order  of  the  Circuit  Court  to 
the  Appellate  Court  for  the  First  District,  and  that  court  af- 
firmed the  judgment  of  the  Circuit  Court.  The  case  is  now 
before  us  by  appeal  from  the  last  named  judgment. 

It  is  provided  in  our  Statute  of  Wills  (Rev.  Stat.  1874,  p. 
1101),  in  section  2,  that  ^^all  wills,  testaments  and  codicils 
.  •  •  shall  be  reduced  to  writing,  and  signed  by  the  testator 
or  testatrix,  .  .  .  and  attested,  in  the  presence  of  the  tes- 
tator  or  testatrix,  by  two  or  more  credible  witnesses."  And 
section  6  proyides,  that  in  '^  all  cases  where  any  one  or  more 
of  the  witnesses  to  any  wiU,  testament  or  codicil,  as  aforesaid, 
shall  die,  or  remove  to  parts  unknown  to  the  parties  concerned, 
so  that  his  or  her  testimony  cannot  be  procured,  it  shall  be 
lawful  for  the  County  Court,  or  other  court  having  jurisdic- 
tion of  the  subject-matter,  to  admit  proof  of  the  handwriting 
of  any  such  deceased  or  absent  witness,  as  aforesaid,  and  such 
other  secondary  evidence  as  is  admissible  in  courts  of  justice 
to  establish  written  contracts  generally,  in  similar  cases,  and 
may  thereupon  proceed  to  record  the  same,  as  though  such 
will,  testament  or  codicil  had  been  proved  by  such  subscribing 
witness  or  witnesses  in  his  or  their  proper  person.**  This,  it 
will  be  observed,  is  not  restricted  to  cases  where  the  will  is 
actually  produced  before  the  court.  The  language  applies  to 
all  cases  wherein  a  witness  to  the  will  or  codicil  dies ;  and  the 
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same  reason  that  woald  exclude  it  from  loBt  or  destroyed  wills 
would  exclude  the  language  requiring  wills  to  be  witnessed  by 
two  or  more  witnesses,  from  such  wills.  But  all  wills  are  to 
be  attested  in  the  same  way,  and  the  only  difference  between 
wills  that  are  produced  in  open  court,  and  those  that  have 
been  lost  or  destroyed,  is  in  the  mode  of  proving  their  con- 
tents. The  will  that  is  produced  shows  what  its  contents  are, 
but  secondary  proof  must  be  made  of  the  contents  of  a  lost  or 
destroyed  will. 

That  the  contents  of  a  lost  or  destroyed  will  may  be  proved 
by  the  testimony  of  a  single  witness,  is  settled,  in  England, 
since  the  decision  in  the  great  case  of  Sv^den  v.  Lord  St. 
Zeonards,  17  English  (Moak's  notes),  453.  And  like  ruling 
has  obtained  in  this  country.  {Dickey  v.  Malechi^  6  Mo.  177.) 
And  in  this  country  the  ruling  in  general  is,  that  a  will  may 
be  established  by  one,  only,  of  the  attesting  witnesses,  if  he. 
can  testify  to  a  compliance  with  the  statute  relating  to  its  exe- 
cution. (  Welch  V.  Welch,  2  T.  B.  Mon.  83 ;  Dom  v.  Brovm, 
4  Cow.  483  ;  Jackson  v.  Vickery,  1  Wend.  431 ;  Lambert  v. 
Eooper^a  Exre.,  29  Gratt.  61 ;  Jackson  v.  Legrange,  19  Johns. 
386 ;  Ja/uncey  v.  Thorne,  2  Barb.  Oh.  40 ;  Thornton  v.  Thomr 
^,  39  Vt.  122.  See,  also,  to  like  effect,  in  principle,  Dorwn 
v.  MvXleny  78  111.  342.)  And  the  fact  that  the  will  is  destroyed 
or  lost  makes  no  difference  in  this  respect,  as  will  be  seen  by 
Dickey  v.  MaLechi  [supra)  and  Dan  v.  Brovm  {swpni). 
Sugden  v.  St.  Leonards  {supra)  also  holds  that  declarations, 
written  or  oral,  made  by  a  testator  after  the  execution  of  his 
will,  are,  in  the  event  of  its  loss,  admissible,  not  only  to  prove 
that  it  has  not  been  cancelled,  but  also  as  secondary  evidence 
of  its  contents.  It  has  been  held  otherwise  in  New  York,  but 
this,  in  our  opinion,  is  the  more  reasonable  ruling.  Cockbum, 
C.  J.,  in  speaking  of  this  question,  among  other  things,  said  : 
''  In  like  manner  the  declarations  of  a  testator  have  been  ad- 
mitted to  show  the  continuing  existence  of  the  will  at  the 
time  they  were  made,  and  so  to  rebut  the  presumption  of  the 
will  having  been  destroyed,  animo  revocandi,  when  the  will, 
having  remained  in  the  custody  of  the  testator,  is  no  longer 
forthcoming.    Thus,  if  a  testator  were  to  say,  *  When  I  am 
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dead,  you  will  find  my  will  in  such  a  place/  or  *  I  have  left 
my  estate  of  Blackacre  to  my  son  John/  or  *  I  have  left 
£5,000  to  my  dan)2;hter  Mary/  such,  or  similar  dedarations, 
would  be  receivable  in  evidence  to  show  that  the  will  was,  so 
far  as  was  known  to  the  testator,  in  existence  at  the  time  they 
were  made."  And  he  then  goes  on  to  show,  that,  upon  like 
principle,  such  declarations  are  also  admissible  to  prove  the 
contents  of  the  will,  discriminating  Doe  v.  Palmer^  and  over- 
ruling Quick  V.  QutcJb.  To  like  effect,  see,  also,  Hop(^9  Ap- 
peal^  48  Mich.  518. 

The  evidence,  here,  ia  complete  as  to  the  due  formal  exe- 
cution of  the  will.  Mr.  Tourtelotte,  a  prominent  member  of 
the  bar  of  the  city  of  Chicago,  testified,  that  about  the  1st 
day  of  August,  A.  D.  1876,  at  the  request  of  Joseph  P.  Max- 
well, he  drew  his  will  for  him ;  that  Maxwell  then  signed  it 
in  the  ofSce  of  Eldridge  &  Tourtelotte,  in  the  presence  of  the 
witness  and  H.  P.  Fulton ;  that  he  (Tourtelotte)  and  Falton 
witnessed  Maxwell  sign  the  will,  at  Maxwell's  request ;  that 
the  witnesses  then,  in  Maxwell's  presence,  and  in  the  presence 
of  each  other,  signed  their  names  to  the  will,  as  witnesses 
thereto ;  that  no  one  else  was  present  at  the  time ;  that  Max- 
well was  then  of  sound  mind  and  memory  ;  that  after  the  will 
was  signed  by  Maxwell  and  the  witnesses,  Maxwell  took  it 
away  with  him ;  that  H.  P.  Fulton  died  in  the  spring  bf  1877. 
Tourtelotte  gives  a  copy  of  the  will.  By  it,  Maxwell  devised 
his  entire  estate  to  his  wife,  adding  this  language :  "  To  have 
and  to  use  the  same,  and  dispose  of  the  same  as  she  may  deem 
best,  having  full  confidence  that  she  will  deal  justly  by  the 
children." 

The  presumption  arising  from  the  non-discovery  of  the  will 
since  the  death  of  the  testator,  is,  that  he  revoked  and  can- 
celled it,  and  the  question  is,  whether  that  presumption  is 
overcome  by  the  evidence,  here.  Tourtelotte  testified,  that 
some  time  after  he  drew  the  will — ^a  few  weeks  before  the 
death  of  the  testator — he  and  Maxwell  talked  about  the  will, 
and  Maxwell  said  he  then  had  it  in  a  safe ;  that  the  talk  was 
in  regard  to  whether  Tourtelotte  or  Maxwell  should  keep  the 
will,  and  Maxwell  said,  *^  he  had  it  in  a  safe  place,  among  his 
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other  papers."  Pbilena  Maxwell,  a  daughter  of  the  testator, 
says,  in  sabstance,  that  aboat  the  last  of  August  or  first  of 
September,  A.  D.  1876,  her  father  and  her  mother  and  her 
sister  were  at  Cleveland,  and  they  returned  within  two  weeks 
of  the  22d  of  September,  and  he  was  then  sick,  and  he  re- 
mained sick  until  he  died,  on  the  22d  of  September ;  that  he 
never  went  to  his  place  of  business,  nor  left  the  house  or  his 
bed,  after  he  returned ;  that  after  his  return,  and  while  he 
was  thus  on  his  death-bed,  she  heard  conversation  between 
him  and  her  mother,  in  which  he  said  that  he  expected  to  die, 
and  that  there  was  a  will,  and  everything  would  be  left  to 
her  mother,  at  her  discretion,  for  the  good  of  the  children. 
Thomas  Maxwell,  a  son  of  the  testator,  says :  "  After  father 
was  taken  sick — ^his  last  sickness — he  did  not  leave  the  house ; 
he  was  sick  about  two  weeks ;  just  before  his  sickness  he  was 
away ;  ...  he  came  home  sick ;  .  .  .  daring  father's 
last  sickness  I  heard  him  say  that  there  was  a  will ;  •  •  . 
he  was  talking  to  my  mother ;  .  .  .  that  was  a  few  days 
before  he  died ;  .  .  .  I  don't  remember  exactly  what  he 
said,  in  words,  but  what  he  meant  to  convey  was,  that  he  left 
a  will,  and  left  her  provided  for,  and  the  will  was  in  her  favor." 
Frank  E.  Maxwell,  another  son  of  the  testator,  says :  "  About 
four  weeks  before  my  father  died  he  was  going  out  of  town. 
He  said  if  anything  happened  to  him — that  he  should  die — 
there  was  a  will  left  at  a  factory  of  his." 

No  one  contradicts  either  of  these  witnesses.  If  they  have 
any  interest  in  the  event  of  the  suit,  they  testify  against  it. 
Ko  circumstance  tending  to  affect  their  veracity  is  in  evi- 
dence. 

The  will,  it  will  be  observed,  was  made  only  some  six  or 
seven  weeks  before  the  testator's  death.  There  is  not  a  cir< 
cumstance  in  evidence  tending  to  show  subsequent  dissatisfac- 
tion on  the  part  of  the  testator  with  the  will,  or  any  attempt 
or  wish  to  cancel  or  change  it,  but  there  are,  on  the  contrary, 
these  repeated  declarations,  after  it  was  made,  from  time  to 
time,  np  to  within  a  few  days  of  his  death,  recognizing  its 
continued  existence.  Why  should  he  have  spoken  falsely  in 
this  respect — ^and  this,  too,  in  the  face  of  impending  death, 
Vol.  v.— 86 
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realized  by  him  ?  Not  the  shadow  of  an  ezcase  is  shown. 
We  think  the  conclnsion  mast  be,  that  the  testator  did  not, 
contrary  to  all  these  assertions,  intend  to  revoke  and  cancel 
the  will.  There  is,  it  is  trne,  the  circumstance  that  he  sent  his 
son  for  a  paper,  wiiile  he  was  lying  sick,  which  lie  did  not  re- 
tnm  to  the  safe ;  but  this  son  could  read  and  says  that  be,  at 
one  time,  saw  among  the  papers  an  envelope  indorsed  "  Will,'' 
and  ho  does  not  pretend  it  was  that  paper  which  he  carried  to 
his  father. 

It  is  useless  to  discuss  the  facts  further.  Some  circnm- 
stances  have  been  pressed  in  argument,  such  as  the  fact  thxt 
a  previous  memorandum  for  a  will  was  not  destroyed,  and 
that  the  testator  retained  the  custody  of  the  will  instead  of 
leaving  it  with  Tourtelotte,  which  we  do  not  deem  of  any  sig- 
nificance. In  our  opinion  they  are  just  as  consistent  with 
the  truth  of  the  repeated  declarations  of  the  testator  as  with 
the  view  claimed  by  appellant.  It  is  not  indispensable  that 
we  should  determine  what  became  of  the  will.  It  is  enough 
that,  in  our  opinion,  it  was  not  revoked  or  cancelled  bj  the 
testator. 

The  judgment  is  affirmed. 
Judgment  affirmed. 


Yardlby  v8.  Cdthbertson, 

[108  PennsjlTftniA  St.,  896.] 

Undue  mFLUEwcB. — DEvisAvrr  vel  non. — ^Evidkncs. — Expkbt 

TESTIMOMY. 

Where  the  testator's  facilities,  at  the  time  of  making  a  codicil  to  his  will,  an 
impaired  by  ago  and  disease,  and  the  codicil  changes  the  will  eesentiaUy,  a&d 
in  favor  of  the  confidential  adviser  of  the  testator,  the  burden  of  proof  is  npoa 
the  proponent  to  show  affirmatiyelj  the  state  of  the  testator's  mind,  and  tbit 
he  knew,  approximately  at  least,  the  condition  of  his  estate  and  the  efEect  of 
the  codicil. 
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Erbob  to  the  Court  of  Common  Pleas  of  Philadelphia 
County.    The  facts  appear  in  the  opinion. 

George  Junkin^  for  plaintiffs  in  error. 

W.  W.  Farter,  A.  Sydney  Biddle,  H.  J.  McCarthy, 
George  W.  Biddle  and  William  A.  Porter ,  for  defendants 
in  error. 

Gbben,  J.  Tlie  first  assignment  of  error  relates  to  the 
form  of  the  issue.  The  precept  from  the  Orphans'  Court  di- 
rected an  issue  to  be  formed  to  determine — 

"  First,  Whether  the  said  certain  writing  dated  December 
2d,  A.  D:  1876,  is  a  codicil  to  the  will  of  said  John  L.  Neill, 
deceased. 

^^  Second.  Whether  at  the  time  of  the  making  of  said  alleged 
codicil  the  said  John  L.  Neill  was  of  sound  disposing  mind, 
memory  and  nnderstanding. 

"  Third.  Whether  the  alleged  codicil  was  produced  by 
undue  influence,  fraud,  imposition  or  duress." 

Under  this  order  pleadings  were  filed  consisting  of  a  narr. 
with  three  counts,  each  one  charging  a  conversation  and  a 
wager  upon  one  of  the  three  foregoing  several  matters  covered 
by  the  precept,  a  plea  denying  each  of  the  assertions  contained 
in  the  narr.  and  tendering  issue  upon  all,  and  a  similar  joining 
issue  as  to  all.  The  executors  were  made  plaintiffs  in  the 
iesue  and  certain  of  the  legatees  whose  legacies  were  changed 
by  the  codicil  were  made  defendants.  It  is  the  executors  who 
object  to  the  form  of  the  issue  and  not  the  legatees.  They  do 
not  complain  that  they  were  made  parties  and  plaintiffs,  nor 
do  they  indicate  how  they  were  harmed  by  the  character  of 
the  pleading.  They  contend  that  the  pleadings  should  have 
been  so  framed  that  the  defendants  should  have  alleged  the 
undue  influence  as  a  defense,  and  thus  relieved  the  plaintiffs 
from  the  necessity  of  alleging  and  proving  a  negative,  and 
they  also  argue  that  the  question  whether  the  paper  in  con- 
troversy was  a  codicil  is  a  mixed  question  of  law  and  fact, 
which  should  not  have  been  left  to  a  jury.    Whatever  might 
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be  our  views  abstractly  upon  these  matters,  it  would  not  be 
proper  for  as  to  reverse  the  case  on  these  grounds,  because  the 
original  petition  in  the  Orphans'  Cpurt  prayed  for  an  issue  in 
this  very  form,  and  that  court  having  refused  the  issue,  we 
reversed  the  decree  and  directed  "  that  the  issue  prayed  for  in 
the  court  below  be  granted."  Having  done  this,  the  court 
below  declined  to  change  the  form  of  the  issue  which  the 
Orphans'  Court,  in  obedience  to  oar  order,  had  sent  over  to 
the  Common  Pleas  for  trial,  and  it  would  certainly  not  be  cor- 
rect for  us  now  to  reverse  the  Common  Pleas  for  doing  pre- 
cisely what  we  directed  to  be  done  by  the  Orphans'  Court, 
In  DoU%  V.  Fetzer  (9  Barr,  88)  we  said,  "  It  is  the  basiness  of 
the  court  which  awards  a  feigned  issue,  to  name  the  parties  to 
it  and  prescribe  the  form  of  it ;  and  as  this  was  done  by  the 
Kegister's  Court,  the  Common  Pleas  had  no  power  to  dispute 
it."  When  the  case  was  first  before  us  (1  Out,  163),  oa 
appeal  from  the  Orphans'  Court,  no  question  was  raised  as  to 
the  form  of  the  issue,  and  our  attention  was  not  called  to  the 
subject.  Even  if  we  would  have  made  a  different  order,  had 
the  matter  been  discussed  before  us,  yet  as  we  did,  in  fact, 
make  the  order  awarding  the  very  issue  which  has  been  tried, 
and  the  parties  have  upon  the  faith  of  it  incurred  the  very 
great  expense  and  trouble  involved  in  so  protracted  a  trial,  we 
could  not  with  any  propriety  reverse  the  proceedings  and  order 
another  trial  upon  such  a  ground.  Application  was  made  to 
us,  after  the  second  decision  of  the  Orphans'  Court  in  which 
the  issue  was  ordered,  asking  us  to  change  the  issue,  but  we 
declined  to  entertain  it. 

But  if  the  question  were  an  open  one,  so  long  as  the  exec- 
utors are  plaintiffs  in  the  issue  it  is  difficult  to  see  how  they  are 
injured  by  the  form  adopted  in  this  case.  It  is  in  substance 
the  issue  devisavit  vel  non  which  has  almost  universally  pre- 
vailed in  this  Commonwealth  during  the  whole  period  of  our 
jurisprudence.  That  kind  of  issue  is  founded  upon  the  idea 
that  the  executors  assert  and  uphold  the  will,  and  that  it  is 
their  business  to  establish  it  if  it  is  questioned,  and,  being 
charged  with  this  duty,  they  should  be  made  parties  and 
plaintiffs  in  the  contest.    We  have  never  yet  formally  decided 
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that  an  ia&nedevisavii  vd  nan  is  illegal,  and  in  view  of  the  long 
continued  and  nnquestion  practice  regarding  them,  we  could 
not  do  80  now.  We  are,  however,  of  opinion  that  they  are 
altogether  erroneous  and  ought  to  be  abrogated.  They  are  in 
our  judgment  contrary  to  the  principles  of  pleading  and  not 
warranted  by  the  law  which  authorizes  them  when  they  emanate 
from  the  Eegister's  Court  formerly,  or  the  Orphans'  Court 
now.  That  law.  Act  of  15th  March,  1882,  §  41,  Purd.  Dig. 
1256,  pi.  22,  permits  only  the  granting  of  issues  to  try  dis- 
puted questions  of  fact.  We  have  many  times  held  that  issues 
for  such  purposes  must  designate  specific  facts,  and  mere  con- 
sistency requires  that  we  should  adhere  to  the  same  rule  when 
the  disputed  facts  affect  the  validity  of  a  will.  We  deny  to 
executors  the  right  to  employ  and  pay  counsel  out  of  the  estate 
in  their  hands  for  the  trial  of  such  issues,  and  yet  we  sustain 
their  right  to  be  parties  to  them.  The  issue  devisavit  vd  non 
is  not  an  issue  to  try  any  fact.  The  question  is  one  of  mixed 
law  and  fact,  proper  only  to  be  determined  by  a  court  after  the 
pure  facts  have  all  been  found.  It  belonged  to  the  Register's 
Court  formerly  and  the  Orphans'  Court  now,  after  the  certifi- 
cate from  the  Common  Pleas  has  come  back  showing  how  the 
disputed  facts  have  been  found.  The  law  presumes  sanity  and 
freedom  from  undue  influence  as  to  all  wills,  and  that  presump- 
tion prevails  until  the  contrary  is  alleged  and  proven.  He  who 
makes  such  allegations  must  prove  them,  and  therefore  the  real 
burden  of  proof  is  on  him.  Strictly,  therefore,  he  should  be 
the  plaintiff  in  the  issue.  As  the  executors,  as  such,  have  no 
interest  in  the  estate  to  be  distributed,  they  have  no  business  in 
the  issue  and  ought  not  to  be  parties  to  it.  The  parties  actu- 
ally interested  in  sustaining  the  will  ought  to  be  defendants  in 
the  issue.  With  the  contestant  as  plaintiff  and  the  legatees  as 
defendants,  and  an  issue  to  try  specific  disputed  facts  only,  a 
properly  constituted  litigation  will  be  established  consistent  in, 
and  with,  itself,  conforming  to  the  rules  of  pleading  and  evi- 
dence, in  proper  subservience  to  the  statute  under  sanction,  and 
by  force  of  which  it  is  conducted,  and  in  all  things  satisfactory 
to  the  requirements  of  the  legal  and  judicial  mind.  These 
views,  however,  are  obiter  dicta  only,  the  question  is  not  dis- 
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tinctlj  before  ns,  and  thev  are  expressed  becaase  tbe  occasion 
has  suggested  them,  and  in  order  that  the  attention  of  the  pro- 
fession may  be  attracted  to  the  subject.    In  some  parts  of  the 
State  the  issues  in  will  cases  have  been  framed  and  tried  in  the 
manner  here  suggested  for  many  years  and  with  entire  satis- 
faction to  the  bench  and  bar  as  we  understand.    We  said  in 
£itner  v.  JBitfier  (15  P.  F.  S.  847) :  *'  The  looseness  with  which 
feigned  issues  are  so  often  formed  is  a  source  of  frequent  regret, 
which  we  liad  occasion  to  notice  last  year  in  a  case  from  Ln- 
zeme  county.    This  case  is  another  instance.    The  only  issne 
presented  by  the  pleadings  is  whether  the  writing  was  the  last 
will  and  testament  of  Christian  Bitner.    But  this  presented 
no  issue  of  fact.    It  might  not  have  been  his  last  will  for 
various  reasons  of  law  and  fact,  as  want  of  due  execution, 
revocation,  duress,  insanity,  &c.    Such  an  issue  withdraws  the 
will  from  the  exclusive  jurisdiction  of  the  register  or  Registers 
Court,  and  commits  it  to  the  Common  Pleas,  which  has  no 
jurisdiction  except  to  try  issues  of  fact  only  sent  to  it  for  a 
trial  by  jury."    But  these  remarks  also  were  obiter  dicta  only, 
as  no  assignment  of  error  raised  the  question,' and  the  form  of 
the  issue  was  not  before  us.    It  is  satisfactory  to  notice  that 
in   framing  the  issue   in   the   present   case  some  progress  is 
made  in   the  right   direction.      It  does  distinctly  set   forth 
two  specific  facts  upon  which  issue  is  joined  and  the  cause 
tried.    It  is  to  be  hoped  the  time  may  yet  come  when  these 
issues  will  be  ordered,  framed  and  tried  upon  sound  principles 
of  pleading,  and  in  accordance  with  the  numerous  decisions 
of  this  couii;,  which  determine  the  character  of  issues  in  other 
cases. 

The  objection  that  this  issue  required  the  plaintiffs  to  prove 
a  negative,  in  respect  to  the  allegation  of  nndue  influence, 
would  not  be  serious  if  it  were  well  taken,  but  it  is  not  well 
taken.  In  substance  it  is  an  allegation  that  the  codicil  was 
made  by  the  testator  of  his  own  free  will  and  is  no  more 
negative  in  its  character  than  the  averment  of  sanity.  The 
anomaly  comes  from  making  the  wrong  persons  plaiutifis.  If 
the  plaintiffs  are  the  persons  who  contest  the*  codicil  they, 
properly  and  affirmatively,  allege  insanity  and  undue  influence 
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and  must  prove  whatever  they  allege.  But  if  the  persons 
who  support  the  codicil  are  made  plaintiffs  and  undertake  to 
describe  the  issues,  they  do  so  by  two  affirmative  allegations 
of  sanity  and  free  will,  or  two  negative  ones  denying  insanity  - 
and  denying  undue  influence.  In  this  respect  the  two  aver- 
ments are  essentially  alike.  The  first  assignment  of  error  is 
not  sustained. 

Second^  third  and  fourth  assignments.  There  is  a  slight 
difference  between  the  first  of  these  three  questions  and  the 
other  two.  But  it  is  a  difference  apparent  only  and  not  real. 
The  last  two  of  the  questions,  covered  by  the  third  and  fourth 
assignments,  expressly  assume  the  truth  of  the  facts  upon 
which  the  expert  opinion  is  asked,  while  the  first  assumes  it 
tacitly.  The  latter  propounds  a  question  upon  the  sufficiency 
of  the  whole  of  the  plaintiff's  testimony  as  presented  in  the 
evidence,  to  enable  the  witness  to  determine  the  question  of 
mental  capacity.  The  truthfulness  of  the  testimony  is  neces- 
sarily assumed,  its  sufficiency  only  being  inquired  of.  Any 
other  theory  makes  it  meaningless  and  ridiculous.  Of  course 
it  could  not  be  sufficient  if  there  is  the  slightest  question  as  to 
its  truth. 

The  discussion  of  these  three  assignments  is  therefore  prac- 
tically the  same.  The  question  common  to  all,  when  succinctly 
stated  is,  can  the  opinion  of  an  expert  witness  be  asked  and 
taken  upon  a  mass  of  facts,  actually  proved  on  the  trial  of  a 
case,  upon  the  assumption  that  the  whole  is  true.  There  is  no 
question  that  if  all  of  the  same  facts  are  grouped  together  in  a 
hypothetical  question  the  opinion  may  be  taken.  There  is  some 
contrariety  of  decision,  though  not  much,  on  this  subject,  but 
our  own  cases  and  the  weight  of  other  authority  appear  to 
establish  the  admissibility  of  the  evidence.  In  Pidcock  v. 
Potter  (18  P.  F.  S.  842)  the  rule  is  thus  stated :  "  Subscribing 
witnesses  of  course  testify  to  the  state  of  the  testator's  mind, 
and  in  addition  to  the  facts  give  their  opinion.  The  same  is 
the  case  with  medical  men  who,  as  experts,  may  give  their 
opinion  upon  hypothetical  cases  or  upon  the  facts  proved.  (1 
Greenleaf  s  Ev.  §  440.)  In  Pennsylvania  it  has  always  been 
the  rule  that  after  a  non-professional  witness  has  stated  the 
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facts  upon  which  his  opinion  is  foonded,  he  is  pennittedto 
state  his  opinion  as  to  the  sanity  or  insanity  of  the  testator." 
In  Forbes  v.  Caruthers  (3  ^feates,  537)  we  said:  '^Thosa 
physician  who  has  not  seen  the  particnkr  patient  may,  after 
bearing  the  evidence  of  others,  be  called  to  prove,  on  his  oath, 
the  general  effects  of  a  particular  disease,  and  its  probaUe 
consequences  in  the  particular  case." 

In  DetweUer  y.  Onff  (10  Barr,  876)  we  said :  *^  In  questions 
of  science,  skill  and  trade  or  others  of  the  like  kind,  persons  of 
skill,  sometimes  called  experts,  may  not  only  testify  to  facts, 
but  are  permitted  to  give  their  opinions  in  evidence  (1  Greeo. 
Ev.  §  440) ;  their  opinions  are  confined  to  their  judgment  on 
the  facts  proved'* 

In  Olmsted  dk  Bailey  v.  Oere  (4  Out.  127),  which  was  an 
action  of  case  for  malpractice,  we  reversed  the  court  below  for 
rejecting  the  following  question  put  to  a  physician  as  an  ex- 
pert :  Q.  From  the  testimony  you  have  heard  as  to  the  mode 
in  which  this  limb  was  treated  by  Dr.  Bail^,  and  from  the 
results  yon  find  npon  the  limb,  was  there  any  unskillful  man- 
agement on  his  part  I " — and  held  that  an  opinion  derived  from 
both  sources  was  competent. 

None  of  these  cases  presents  the  very  question  we  are 
considering,  but  they  proceed  upon  the  idea,  and  affirm  the 
doctrine,  that  an  expert  witness  may  be  asked  his  opinion  upon 
facts  proved  on  the  trial  and  heard  by  or  known  to  the  wit- 
ness. 

In  Dexter  v.  HaU  (15  Wall.  9),  however,  a  decision  was 
made  which  seems  to  cover  every  aspect  of  the  question 
now  before  us.  The  matter  involved  was  the  sanity  of  one 
who  had  executed  a  power  of  attorney.  Depositions  had  been 
taken  on  both  sides,  some  tending  to  show  sanity  and  others 
insanity.  All  of  the  depositions  were  read  in  evidence  and 
were  also  read  by  a  physician  who  was  examined  as  an  expert. 
He  was  then  asked  the  following  question  :  ^'  From  the  facts 
stated  in  these  depositions,  and  the  symptoms  stated,  what,  in 
your  opinion,  was  the  state  of  HalVs  mind  Dec.  27th,  1852,  as 
to  sanity  or  insanity  ? "  The  plaintiffs  objected  to  the  witness 
expressing  any  opinion  founded  on  the  testimony  adduced  on 
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both  sides,  and  the  court  sustained  the  objection,  permitting 
the  witness,  however,  to  give  his  opinion  upon  the  testimony 
adduced  by  the  plaintiffs.  The  Supreme  Court  said  that  the 
only  assignment  ^'  which  has  any  pknsibility,  and  which  needs 
particular  notice,  is  that  which  complains  of  the  refusal  of  the 
court  to  permit  a  medical  witness  to  give  his  opinion  respecting 
the  sanity  of  John  Hall  at  the  time  when  he  signed  the  pow  er 
of  attorney,  basing  his  opinion  upon  the  facts  and  symptoms 
stated  in  the  depositions  read  at  the  trial.  The  witness  was, 
however,  allowed  to  give  his  opinion  upon  the  testimony  ad- 
duced by  the  plaintiffs.  The  record  does  not  show  fully  what 
were  the  facts  stated  in  the  deposition,  nor  whether  they  were 
established  by  uncontradicted  evidence.  It  maybe,  therefore, 
that  by  the  form  in  which  the  question  was  put  the  witness  was 
required  to  give  his  opinion  upon  facts,  bat  to  ascertain  and 
determine  what  the  facts  were.  This  of  course  was  inadmissible. 
The  rule  is  as  laid  down  in  Oreenleaf  s  Evidence  (g  440) :  '^  If 
the  facts  are  doubtful  and  remain  to  be  found  by  the  jury  it 
has  been  held  improper  to  ask  an  expert  who  has  heard  the 
evidence  what  is  his  opinion  upon  the  case  on  trial ;  though  he 
may  be  asked  his  opinion  upon  a  similar  case  hypothetically 
stated."  The  court  proceeded  to  say  that  as  the  answer  was 
favorable  to  the  defendant  be  was  not  injured  by  the  decision 
of  the  court  refusing  permission  to  let  the  witness  answer  upon 
all  the  testimony,  and  he  could  not  complain,  but  it  is  plainly 
to  be  implied  and  the  case  is  so  reported,  that  the  action  of  the 
court  below  was  approved. 

It  seems  to  us  that  this  is  the  true  distinction  upon  which 
the  question  should  be  determined.  The  witness  cannot  be 
asked  to  state  his  opinion  upon  tho  whole  case,  because  that 
necessarily  includes  the  determination  of  what  are  the  facts 
and  this  can  only  be  done  by  the  jury.  But  if  either  the  facts 
are  stated  hypothetically  in  one  question,  or  if  the  whole  of 
the  testimony  delivered  by  one  of  the  parties  or  by  certain  of  the 
witnesses  for  one  party  is  made  known  to  the  expert  either  by 
his  reading  it  or  hearing  it,  and  he  is  then  asked  his  opinion 
upon  it  assuming  it  to  be  true,  in  either  case  the  opinion  is 
sought  upon  an  assumed  state  of  facts,  and  may  therefore  be 
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given.  We  can  see  no  difference  between  the  two  modes  of 
patting  the  question  to  the  expert,  except  in  the  manner  in 
which  the  facts  upon  which  he  is  to  give  his  opioioD  are  made 
known  to  him.  In  the  one  mode  they  are  all  repeated  to  him 
in  the  qnestion  and  in  the  other  he  reads  them  or  hears  them 
testified  to,  but  in  both  the  essential  requirements  of  assuming 
them  to  be  true  is  enjoined.  Thus  the  witness  in  either  case 
determines  none  of  the  facts  himself,  and  in  both  his  opinion 
is  based  upon  the  assumption  of  their  truth.  The  source  of 
his  inforniation  is  different,  but  the  information  itself  is  the 
same,  generically,  in  both  cases.  Many  cases  have  been  rnled 
npon  this  distinction. 

Thus  in  a  very  elaborate  opinion  in  the  case  of  CfUman  t. 
Taion  of  Strafford  (50  Verm.  728),  where  the  questions  pro- 
pounded were  npon  the  facts  stated  in  depositions,  the  conrt 
said :  **  Where  an  expert  hears  or  reads  the  evidence,  there  is 
no  reason  why  he  may  not  form  as  correct  a  judgment  upon 
such  evidence,  assuming  it  to  be  true,  as  if  the  same  evidence 
was  submitted  to  him  in  the  form  of  hypothetical  questions, 
and  it  would  seem  to  bo  an  idle  and  useless  ceremony  to  re- 
quire evidence  with  which  he  is  already  familiar  to  be  repeated 
to  him  in  that  form." 

In  NegroeB^  Jerry  et  al.  v.  Jeremiah  Townahend  (9  Md.  145), 
the  court  said:  "The  question  propounded  to  the  witness 
was  not  his  opinion  upon  the  evidence  submitted.  By  such  a 
question  it  would  be  left  to  the  witness  to  determine  what 
testimony  he  wonid  believe  and  what  he  would  reject,  and  the 
degree  of  weight  to  be  attached  to  each  item  of  testimony 
submitted.  But  the  question  was,  ^  npon  the  hypothesis  that 
the  testimony  given  by  the  witness  in  this  case  was  all  true,' 
then  what  would  be  the  witness'  opinion  ?  By  this  interroga- 
tory as  thus  put  the  witness  is  not  permitted  to  weigh  the 
testimony,  but  is  required  to  assume  it  all  to  be  true  as 
stated.  It  is  virtually,  as  we  have  said,  putting  a  hypothetical 
state  of  the  case  to  the  witness  upon  which  his  opinion  is  to  be 
given." 

In  Wright  v.  Hardy  (22  Wise.  848)  the  action  was  for 
negligently  performing  the  amputation  of  a  limb.    An  expert 


TARDLET  v.  CUTHBERTSON.  671 

witness  was  asked :  '^Suppose  bis  (a  witness  whose  testimony 
the  expert  had  heard)  statement  relative  to  the  amputation 
and  his  subsequent  treatment  to  be  truthful,  was  or  was  not 
the  amputation  well  performed  I  "  The  court  below  rejected 
the  question.  The  Supreme  Court  said:  "For  ourselves  we 
can  see  no  reasonable  objection  to  it.  The  sole  object  of  all 
rules  upon  the  subject  is  that  the  questions  shall  be  so  framed 
as  not  to  require  the  expert  to  give  an  opinion  upon  the 
credibility  of  the  testimony  and  the  truth  of  the  facts,  which 
are  purely  questions  for  the  jury.  The  questions  asked  re- 
quired no  expression  of  opinion  as  to  credibility  of  the  tes- 
timony or  truth  of  the  facts  deposed  to  by  witness  Knapp. 
...  It  follows,  therefore,  that  the  court  erred  in  rejecting 
the  questions." 

In  GetcheU  y.  niU  (21  Minn.  464)  the  issue  was  as  to  the 
treatment  of  a  broken  arm.  The  question  was:  "Having 
heard  the  testimony  in  this  case  and  assuming  it  to  be  true, 
what  in  your  opinion,  as  a  surgeon,  was  the  necessity  .  .  • 
of  the  treatment?"  The  court  said  :  "This  form  of  question 
is  not  obnoxious  to  the  objection  that  it  caUs  on  the  witness  to 
decide  any  question  of  fact  for  the  purpose  of  basing  the 
opinion  upon  it.  It  is  in  effect  putting  to  the  witness  a 
hypothetical  case  which  is  admitted  to  be  proper.  In  strict- 
ness, the  question  should  state  the  hypothetical  case.  We 
think,  however,  that  the  trial  court  may  in  its  discretion,  as  a 
matter  of  convenience,  permit  the  hypothesis  to  be  put  to  the 
witness  by  referring  him  to  the  testimony,  if  he  has  heard  it, 
instead  of  requiring  the  counsel  to  recapitulate  it." 

In  Fenwick  v.  BeU  (1  Oar.  &  Kir.  812)  it  was  held  that  in 
an  action  of  case  for  running  down  the  plaintiff's  ship,  a 
nautical  witness  may  be  asked  whether,  having  heard  the  evi- 
dence and  admitting  the  facts  proved  by  the  plaintiff  to  be 
true,  he  is  of  opinion  that  the  collision  could  have  been 
avoided  by  proper  care  on  the  part  of  defendant's  servants. 

A  similar  form  of  question  was  permitted  by  Lord  Ellen- 
borough  in  Bechwith  v.  Sydehotham^  1  Campb.  116. 

In  Commonwealih  v.  Rogers  (7  Mete.  500),  Chief  Justice 
Shaw,  charging  a  jury  in  a  homicide  case  where  the  defense 
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was  inBanity,  after  defining  the  subject  of  expert  testimoDy, 
said :  ^^  One  caution  in  regard  to  this  point  is  proper  to  give. 
Even  where  the  medical  or  other  professional  witnesses  ba?e 
attended  the  whole  trial  and  heard  the  testimony  of  the  other 
witnesses  as  to  the  facts  and  circnmstances  of  the  case,  they 
are  not  to  jndge  of  the  credit  of  the  witnesses,  or  of  the  truth 
of  the  facts  testified  by  others.  It  is  for  the  jury  to  decide 
whether  such  facts  are  satisfactorily  proved.  And  the  proper 
question  to  be  put  to  the  professional  witnesses  is  this :  If  the 
symptoms  and  indications  testified  to  by  the  other  witnesses 
are  proved,  and  if  the  jury  are  satisfied  of  the  truth  of  them, 
whether  in  their  opinion  the  party  was  insane,  and  what  was 
the  nature  and  character  of  that  insanity  ;  what  state  of  miDd 
did  they  indicate  ? "  Ln  Hunt  v.  ZaweU  Gas  Light  Co.  (8 
Allen,  170)  the  plaintiffs  called  three  physicians  who  had  heard 
the  testimony  on  the  part  of  the  plaintiffs  which  was  not  con- 
flicting, and  asked  eadh  of  them  this  question :  ^^  Having  heard 
the  evidence,  and  assuming  the  statements  made  by  the  plaint- 
iff to  be  true,  what  in  your  opinion  was  their  sickness,  and  do 
you  see  any  adequate  cause  for  the  same  t  "  The  defendants 
objected  to  the  qaestion,  but  it  was  allowed,  and,  on  error, 
the  court.  Chapman,  J.,  said :  ^'  The  object  of  all  questions  to 
experts  should  be  to  obtain  their  opinion  as  to  the  matter  of 
skill  or  science  which  is  in  controversy,  and  at  the  same  tinie 
to  exclude  their  opinion  as  to  the  effect  of  the  evidence  in  es- 
tablishing controverted  facts.  Questions  adapted  to  this  end 
may  be  in  great  variety  of  forms.  If  they  require  the  witness 
to  draw  a  conclusion  of  fact,  they  should  be  excluded.  The 
question  put  in  SiUs  v.  Brown  (9  0.  &  P.  601)  was  of  this 
character  and  was  rightly  excluded.  But  where  the  facts 
stated  are  not  complicated,  and  the  evidence  is  not  contradic- 
tory, and  the  terms  of  the  question  require  the  witness  to  as- 
sume that  the  facts  stated  are  true,  he  is  not  required  to  draw 
a  conclusion  of  the  fact.  In  the  present  case  the  question 
allowed  to  be  put  does  not  seem  to  us  to  require  of  the  wit- 
nesses anything  more  than  a  scientific  opinion,  and  we  do  not 
understand  the  answer  to  include  anything  more  than  this." 
Without  enlarging  this  opinion  by  further  extended  citations, 
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it  is  sufficient  to  say  that  similar  rnlings  were  made  in  I^air- 
child  V.  £a8comhy  35  Verm.  398 ;  People  v.  Thurston^  2  Par- 
ker's Grim.  Rep.  133 ;  Kempsey  v.  MoGinnis^  21  Mich.  139  ; 
State  V.  LautenachlageVj  22  Minn.  521 ;  Bex  v.  Searle^  1  M.  & 
Eob.  75  ;  Heald  v.  Thing^  45  Maine,  396 ;  McNaghten^e  Caae^ 
10  Clark  &  Finelly,  198  ;  and  in  Kay's  Medical  Jurisprudence 
of  Insanity  (5th  ed.),  §§  638-650,  the  same  doctrine  is  stated 
and  defended  with  elaborate  argument  and  numerous  citations. 
We  have  carefully  examined  the  cases  cited  by  the  learned 
counsel  for  the  plaintiffs  in  error  and  do  not  find  that  they 
materially  conflict  with  the  cases  above  referred  to,  or  the  doc- 
trine they  announce.  Those  of  them  which  hold  that  an  ex- 
pert witness  properly  qualified  cannot  be  ask^d  whether  in  his 
opinion  the  alleged  testator  was  mentally  competent  to  make  a 
will  cannot  be  regarded  as  of  any  authority  in  this  State  where 
the  opposite  doctrine  has  always  prevailed,  and  it  is  no  longer 
an  open  question. 

Those  of  them  which  relate  to  the  question  we  are  consider- 
ing were,  in  the  main,  decided  upon  some  special  reason  not  in 
hostility  with  the  cases  above  cited,  as  for  instance  because 
the  question  required  the  witness  to  pass  upon  all  the  testi- 
mony in  the  case,  or  to  infer  the  facts  or  some  of  them,  or  the 
assumption  of  the  truth  of  the  facts  to  be  considered  was 
omitted,  or  the  question  was  so  framed  as  to  require  the  wit- 
ness to  determine  the  credibility  of  the  testimony  or  some  part 
of  it,  or  the  testimony  upon  which  he  was  to  pronounce  was  in 
itself  contradictory. 

After  a  careful  review  of  the  whole  subject  we  have  reached 
the  conclusion  that  the  questions  we  are  considering,  not 
asking  the  witness  to  express  an  opinion  upon  the  whole  of 
the  testimony,  but  only  upon  a  defined  portion  of  it,  that  tes- 
timony not  being  contradictory  in  itself,  and  its  truthfulness 
being  expressly  assumed,  the  witness  being  first  made  ac- 
quainted with  the  whole  of  it  upon  which  he  was  to  pro- 
nounce, were  competent  questions  which  might  be  lawfully  put 
and  answered.  It  is  scarcely  necessary  to  say  that  there  is 
nothing  in  the  case  of  C<yyle  v.  TJie  Commonwealth  (8  Out. 
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117)  in  conflict  with  these  views.    The  second,  third  and  fourth 
assignments  arc  not  sustained. 

Fifths  sixtAy  aeventhj  eighth  and  ninth  (usignmenU,  An 
examination  of  the  record  shows  that  the  witnesses  had  been 
examined  and  fully  testified  in  chief  upon  the  subjects  covered 
by  the  questions  whose  rejection  is  complained  of  in  these 
assignments.  At  the  very  best  their  admission  was  snbject  to 
the  discretion  of  the  court  below  which  we  would  not  review. 
{Young  v.  Edwards^  22  P.  F.  S.  264;  Oainea  v.  Cfefn.,14Wr. 
329 ;  Aiken  v.  Stewart^  13  P.  F.  S.  83.) 

Tenth  assignment  We  could  not  possibly  sustain  this  as- 
signment without  reversing  all  that  we  have  decided  in  Boyd 
V.  Boydj  Frew  v.  Clarke^  Cuihhe^'tsofCs  Appeal^  and  kindred 
cases  on  the  subject  of  confidential  advisers  writing  wills  under 
which  they  take  large  benefits. 

Eleventh  assignment.  The  fourth  point  of  the  plaintiffs 
was  as  follows  :  "  If  the  jury  believe  from  the  evidence  that 
Mr.  Neill  was  of  sound  mind  when  the  codicil  was  made,  aod 
himself  suggested  or  directed  the  alterations  in  his  will  which 
are  contained  in  the  codicil  and  the  residuary  clause  contained 
therein,  no  presumption  arises  against  the  validity  of  the  codi* 
cil  because  of  the  relation  in  which  Mr.  Yardley  stood  to  Mr. 
Neill  in  the  drawing  and  execution  of  the  codicil."  The  an- 
swer of  the  court  was  as  follows :  "  This  point  is  aflirmed, 
with  this  qualification,  that  it  is  always  ground  for  suspicion 
where  one  holding  confidential  relations  to  a  testator  pre- 
pares for  and  directs  the  execution  of  a  will  under  which 
he  takes  a  considerable  interest,  and  that  the  obligation 
rests  on  such  confidential  agent  to  show  by  dear  and  sat- 
isfactory proof  that  the  testator  fully  understood  the  testa- 
mentary disposition  of  his  property  as  it  may  be  expressed  in 
the  will  or  codicil." 

The  error  assigned  is  that  the  point  should  have  been  bnt 
was  not  affirmed  absolutely  and  witliout  the  qualification. 

There  is  no  doubt  that  the  point  as  expressed  is  sound  and 
might  have  been  affirmed  without  any  qualification.  But  the 
question  with  which  we  have  to  deal  is,  was  it  error  to  add 
the  qualification.    The  point  was  stated  hypothetically,  which 
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was  the  proper  way  of  stating  it,  but  there  was  highly  contro- 
verted evidence  as  to  the  truth  of  the  facts  expressed  in  the 
hypothesis.  The  jury  has  found  that  Mr.  Neill  was  not  of 
Boand  mind  when  the  codicil  was  made,  and  the  only  evidence 
of  express  direction  was  flatly  contradicted  by  a  witness  having 
DO  interest  in  the  disputed  clause. 

In  the  light  of  such  a  verdict  we  must  assume  there  was 
evidence  of  mental  unsoundness  given  to  the  jury  and  the 
record  shows  such  to  be  the  fact.  It  was  entirely  undisputed 
that  the  person  who  wrote  the  codicil  was  by  its  provisions 
made  the  legatee  of  almost  four-fifths  of  the  estate,  when  the 
will,  written  by  the  testator  himself  when  he  was  thoroughly 
roaster  of  his  faculties,  contained  no  such  provision  nor  any- 
thing at  all  approaching  it,  or  similar  to  it.  It  was  also  the 
fact  that  the  codicil  reduced  certain  legacies  given  by  the  will 
from  $175,000  to  $35,000,  and  that  nothing  was  said  to  the 
testator  indicating  what  proportion  of  his  estate  would  go  to 
the  scrivener  under  the  codicil  which  the  latter  prepared.  In 
these  circumstances  it  cannot  be  said  that  there  was  any  im- 
propriety or  unseemliness  on  the  part  of  the  learned  judge  who 
tried  the  cause,  in  annexing  to  the  afiirmative  answer  which  he 
gave  to  the  point,  a  suitable  cautionary  qualification. 

It  is  common  practice  to  do  so,  and  in  many  cases  it  is 
desirable,  and  in  some,  necessary.  Of  course  it  is  essential 
that  the  qualification  shall,  itself,  be  free  of  error.  In  the 
present  case  the  only  material  inquiry  is,  was  the  matter 
stated  in  the  qualification  erroneoiis  or  sound  in  a  legal  sense. 
The  weight  of  the  argument  for  the  plaintiffs  in  error  is  that 
the  court  charged  in  the  qualification  that  although  the  facts 
supposed  by  the  point  created  no  presumption  against  the 
validity  of  the  codicil,  yet  "  Mr.  Yardley  must  show  by  clear 
and  satisfactory  proof  that  the  testator  fully  understood  the 
testamentary  disposition  of  his  property,  because  it  is  ground 
for  suspicion  when  Mr.  Yardley  prepared  the  codicil  for  Mr. 
Keill  which  gave  him  a  considerable  interest  and  directed  its 
execution.  Why  a  suspicion  if  under  such  circumstances 
there  was  no  presumption  against  the  validity  of  the  codicil. 
Why  mtut  Mr.  Yardley  prove  by  dear  and  satisfactory  evi- 
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dence  that  this  entirely  sound-minded   man  who  ^Bn^ested 
and  directed  the  alterations  *  which  gave  Mr.  Yardley  *  the 
considerable  interest '  really  nnderstood  the  testamentary  dis- 
position he  suggested  or  directed,  if  there  was  no  presumption 
against  the  validity  of  the  codicil  made  nnder  such  circum- 
stances.   The  very  foundation  of  the  qualilScation  thus  made 
is  the  thonght  that  the  presumption  is  that  the  codicil  is  the 
will  of  Mr.  Yardley  and  not  the  will  of  Mr.  Neill  and  he  must, 
therefore,  by  clear  proof,  overcome  this  presumption  and  show 
that  Mr.  Keill  understood  the  whole  thing  and  meant  to  gi^e 
Mr.  Yardley  the  considerable  interest.    Why  must  Mr.  Yard- 
ley  show  all  this  ?    Because  the  law  nnder  the  circumstances 
stated  presumes  that  Mr.  Yardley,  as  the  confidential  agent 
of  Mr.  Keill,  controlled   his  mind.    The  law  presumes  the 
codicil  invalid  until  Mr.  Yardley,  by  due  proof,  rebuts  the  pre- 
sumption.   This  is  what  the  learned  judge  meant  and  told  the 
jury.    If  the  learned  judge  had  really  told  the  jury  all  this 
in  answering  the  point,  his  language  would  have  been  amena- 
ble to  the  criticism  made  upon  ,it.    But  he  did  not  so  tell 
them.    The  fallacy  of  the  argument  lies  in  overlooking  the 
fact  that  while  the  point  and  the  answer  affirming  it  were  in  the 
concrete,  the  qualification  was  in  the  abstract  only.    The  point 
applied  a  particular  hypothesis  directly  to  Mr.  Neill  and  Mr. 
Yardley  by  name  and  this  court  affirmed.    It  said  that  if  Mr. 
NeiU  was  of  sound  mind  and  himself  suggested  or  directed 
the  alterations  in  the  will,  no  presumption  arose  against  Yard- 
ley  on  account  of  his  relation  to  Neill.    This  was  what  the 
court  affirmed.    What  the  court  added  was  a  purely  abstract 
proposition  not  applied  to  the  individuals  named  or  either  of 
them.    The  point  and  answer  were  personal,  the  qualification 
was  impersonal.    Unless,  therefore,  the  impersonal   and  ab- 
stract proposition  contained  in  the  qualification  was  erroneous 
there  was  no  error  in  its  utterance.    What  was  that  propoa- 
tion  ?    This — *^  That  it  is  always  a  ground  for  suspicion  where 
one  holding  confidential  relation  to  a  testator  prepares  and  di- 
rects the  execution  of  a  will  under  which  he  takes  a  con8ide^ 
able  interest."    Is  not  this  sound  law  ?    If  it  is  not  the  writer 
has  strangely  misread  the  cases.    The  learned  judge  must  be 
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treated  witb  fairness.  He  had  most  abundantly  presented  the 
entire  eabject  in  his  elaborate  and  exhanstive  charge,  and  with 
80  macb  satisfaction  to  counsel  that  not  a  single  assignment  of 
error  is  made  to  any  part  of  the  general  charge.  Here  he 
must  be  judged  by  the  very  words  he  uttered  and  by  nothing 
else.  Arguments  that  he  said  what  he  did  not  say,  or  that  he 
meant  what'  his  words  do  not  necessarily  import  are  not  suffi- 
cient— they  cannot  persuade.  The  one  fact  declared  in  this 
sentence  of  the  qualification  is,  that  one  holding  confidential 
relations  to  a  testator  prepares  and  directs  the  execution  of  a 
will  under  which  he  takes  a  considerable  interest,  and  the  one 
inference  from  that  fact  which  is  expressed,  is  '^  that  it  is  al- 
ways a  ground  for  suspicion." 

These  words  do  not  say  that  the  fact  stated  created  a  pre 
sumption  of  invalidity  against  the  will,  they  do  not  say  even 
that  it  shifts  the  burden  of  proof.  They  say  only  that  it  is  a 
ground  of  suspicion.  Surely  this  is  not  error.  If  it  is  not  a 
ground  of  suspicion  it  must  be  an  indifferent  fact,  of  no  conse- 
quence in  and  of  itself.  But  all  the  cases  and  text  writers  so 
pronounce  it  The  innate  sense  of  morality  and  of  right  which 
underlies  all  law  so  declares  it.  Whether  it  is  suspicious  when 
associated  with  othor  facts  depends  upon  what  those  facts  are. 
But  this  particular  language  we  are  considering  treats  it  by 
itself,  without  any  association  with  other  facts,  and  so  re- 
garded, it  certainly  expresses  a  legal  truth.  The  remainder 
of  the  qualification  declares,  ^^that  the  obligation  rests  upon 
such  confidential  agent  to  show  by  clear  and  satisfactory 
proof  that  the  testator  fully  understood  the  testamentary 
disposition  of  his  property  as  it  may  be  expressed  in  the  will 
or  codiciL" 

Undoubtedly  this  is  correct.  The  confidential  agent  who 
wrote  the  will  may  discharge  this  obligation  by  showing  that 
the  testator  was  of  sound  mind,  and  himself  directed  the 
terms  of  the  will,  as  was  said  in  the  plaintifiTs  fourth  point,  or 
he  may  show  that  the  precise  meaning  and  import  of  the  gift 
to  the  scrivener,  were  explained  to  the  testator  so  that  he 
thoroughly  understood  it,  and  that  he  knew  and  understood 
the  condition  of  his  estate  and  the  proportion  which  would  be 
Vol.  V.--87 
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taken  by  the  scrivener.  With  all  this  the  language  of  the 
qaaliiication  did  not  deal.  It  was  not  considering  or  discassing 
that  snbject,  it  merelj  asserted  the  existence  of  the  obligation 
in  question  as  a  result  of  the  one  fact  previoaslj  stated.  What 
effect  would  resnlt  if  the  testator's  mind  was  weak  and  no 
explanation  was  made,  had  been  fully  discussed  in  the  general 
charge,  and  of  that  no  complaint  is  made.  Generally  the  rule 
is  announced  in  connection  with  the  facts  which  gave  occasion 
for  its  utterance,  and  as  ordinarily  stated,  the  fact  that  the 
scrivener  took  a  large  interest  under  the  will  if  the  testator  was 
of  weak  mind,  and  no  explanation  of  the  condition  of  the  estate 
or  the  amount  of  the  gift  was  made,  is  much  more  than  a  sus- 
picious circumstance.  It  is  a  controlling  fact  and  determines 
the  case  against  the  scrivener. 

If  we  turn  to  the  authorities  it  will  be  apparent  that  the 
court  below  did  not  transcend  them  in  using  .the  language  we 
are  now  considering.  Thus,  in  Redfield  on  Wills,  515,  the 
writer  says :  "  Where  the  party  to  be  benefited  by  the  will 
has  a  controlling  agency  in  procuring  its  formal  execution,  it 
is  universally  regarded  as  a  very  suspicious  circumstance,  and 
one  requiring  the  fullest  explanation.  Thus,  where  a  will  was 
written  by  an  attorney  or  solicitor  who  i^  to  be  benefited  by 
its  provisions,  it  was  considered  that  this  circumstance  should 
excite  stricter  scrutiny,  and  required  clearer  proof  of  capacity 
and  the  free  exercise  of  voluntary  choice."  The  whole  of  this 
language  was  embodied  and  adopted  in  the  opinion  of  this 
court  in  the  case  of  Boyd  v.  B(yyd^  16  P.  F.  S.  283. 

In  Dean  v.  Negly  (5  Wr.),  on  p.  317,  Lowrie,  C.  J.,  speak- 
ing of  the  relations  of  attorney,  guardian  and  trustee,  and  of 
persons  using  them  for  their  own  advantage,  says:  ^^ In  their 
legitimate  operation,  those  positions  of  influence  are  respected ; 
but  where  apparently  used  to  obtain  selfish  advantages  they  are 
regarded  with  deep  suspicion." 

In  the  case  of  Harrison^s  Appeal  (4  Out.  458)  the  very 
able  opinion  of  Judge  Elwell  was  adopted  as  the  opinion  of 
this  court.  That  learned  judge,  discussing  this  very  question 
of  the  effect  of  the  fact  we  are  considering,  upon  the  validity 
of  a  disputed  testamentary  writing,  says :    ^^  On  this  branch  of 
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the  case  then  it  odIj  remains  to  inquire  whether  the  will  is 
rendered  invalid  by  the  fact  that  the  scrivener  is  himself  a 
legatee  in  trust  for  others,  and  that  his  wife,  the  daughter  of 
the  testator,  is  a  legatee  of  the  larger  portion  of  the  estate.  It 
would  be  profitless,  in  this  connection,  to  trace  the  law  on  this 
subject  from  the  civil  law  down  through  the  varying  decisions 
of  the  courts  to  the  present  time.  The  rule  in  England  at  the 
present  day  is,  that  when  a  person  prepares  a  will  with  a 
legacy  to  himself,  it  is  at  most  a  suspicious  circumstance  of 
more  or  less  weight  according  to  the  facts  of  each  particular 
case,  in  some  of  no  weight  at  all,  varying  according  to  the 
circumstances,  such  as  the  quantum  of  the  legacy,  and  the 
proportion  it  bears  to  property  disposed  of,  but  in  no  case 
amounting  to  more  than  a  circumstance  of  suspicion,  de- 
manding the  vigilant  care  and  circumspection  of  the  court 
investigating  the  case.  If  there  is  no  proof  beyond  the  fact 
that  the  will  was  drawn  by  the  legatee,  the  suspicion  in 
ordinary  cases  would  be  removed  by  the  fact  of  execution  with 
knowledge  of  and  assent  to  the  contents  of  the  instrument 
(Barry  v.  BuUin^  1  Curt.  637;  DurUng  v.  Lovelandy  2  Id. 
225)." 

In  BuUin  v.  Barry  (1  Curt.  614)  the  court  said :  "  Now 
the  principles  applicable  to  such  a  case  are  to  be  collected  from 
a  variety  of  cases  in  this  court  sanctioned  by  other  courts 
{Paske  V.  OUaU,  2  Phill.  828 ;  Ingram  v.  WyaUy  4  Hagg.  Eccl. 
Rep.  384),  and  other  cases  founded  upon  precedents  in  the 
earliest  times,  the  result  of  which  is,  that  where  a  paper  has 
been  drawn  up  by  a  person  for  his  own  benefit,  or  when  he 
takes  a  considerable  benefit  under  it,  the  presumption  lies 
strongly  against  the  act,  and  it  requires  to  be  proved  by  satis- 
factory evidence  dehors  the  instrument  that  it  was  the  free  and 
voluntary  act  of  a  capable  testator,  and  executed  with  a  full 
knowledge  of  its  contents  and  effect." 

When  this  case  came  up  on  appeal  as  Barry  v.  Builin  (1 
Curt.  687),  the  court,  Mr.  Baron  Park  delivering  the  opinion, 
said :  *'  The  rules  of  law  according  to  which  cases  of  this 
nature  are  to  be  decided,  do  not  admit  of  any  dispute  so  far  as 
they  are  necessary  to  the  determination  of  the  present  appeal. 
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.  •  •  The  Beoond  (rale)  is  that  if  a  party  writes  or  prepares 
a  will  under  which  he  takes  a  benefit,  that  is  a  circumstanoe 
which  ooght  generally  to  excite  the  snspicioa  of  the  court  and 
calls  upon  it  to  be  vigilant  and  jealous  in  examining  the  e?i- 
dence  in  support  of  the  instrument,  in  favor  of  which  it  ooght 
not  to  pronounce  unless  the  suspicion  is  removed,  and  it  is 
judicially  satisfied  that  the  paper  propounded  does  express  the 
true  will  of  the  deceased." 

In  BiUinghurst  v.  Vickers  (1  Phill.  187)  the  court  said: 
'^The  presumption,  also,  is  strong  against  an  act  done  bj 
the  agency  of  the  party  benefited.  The  act  is  not  actuallj 
defeated  as  it  was  by  the  civil  law,  provided  the  intention 
can  be  fairly  deduced  from  other  circumstances.  Though  the 
court  will  not  presume  fraud  it  will  require  strong  proofs  of 
intention." 

In  Faake  v.  OUaU  (2  Phill.  328),  it  was  said :  ''  The  court 
is  always  extremely  jealous  of  a  circumstance  of  this  natnre. 
By  the  Soman  law  qui  9$  scripsU  heredem  could  take  no 
benefit  under  a  will.  By  the  law  of  England  this  is  not  the 
case,  but  the  law  of  England  requires  in  aU  instances  of  the 
sort  that  the  proof  should  be  clear  and  decisive.  The  balance 
must  not  be  left  in  eqvUihrio;  the  proof  must  go  not 
merely  to  the  act  of  signing  but  to  the  knowledge  of  the  con- 
tents of  the  paper.  In  ordinary  cases  this  is  not  necessary, 
but  where  the  person  who  prepares  the  instrument  and  con- 
ducts the  execution  of  it,  is  himself  an  interested  person,  his 
conduct  must  be  watched  as  that  of  an  interested  person ;  pro- 
priety and  delicacy  would  infer  that  he  should  not  conduct  the 
transaction/' 

In  Drah^B  Appeal  (45  Conn.  21)  it  was  said:  ^'The 
amount  of  proof  required  varies  with  the  circumstances.  If 
the  interest  is  small  in  proportion  to  the  whole  estate,  and 
the  decedent  at  the  time  of  making  the  will  was  in  health  and 
in  tlie  possession  of  his  faculties,  slight  proof  will  suffice. 
On  the  other  hand,  if  his  mind  is  feeble  and  the  party  drawing 
the  will  takes  a  considerable  portion  of  the  estate  to  the  ex- 
clusion of  heirs,  proof  of  the  most  conclusive  nature  will  be 
required." 
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There  is  nothing  in  any  of  these  uttettinceB  at  all  in  conflict 
with  the  decisions  of  this  ooort.  On  the  contrary,  they  are 
qnite  in  harmony  with  all  we  have  said  apon  the  general  sub- 
ject. Because  we  have  said  in  cases  where  the  facts  were  pres- 
ent, that  where  a  '^  testator  is  shown  by  evidence  to  be  weak 
in  mind,  whether  arising  from  age,  bodily  infirmity,  great  sor- 
row, or  other  caase  tending  to  produce  such  weakness,  though 
not  sufficient  to  create  testamentary  incapacity,  and  the  person 
whoae  advice  has  been  sought  and  taken  receives  a  large  bene- 
fit under  the  instrument  propounded  as  a  will,  it  must  be 
ahown  afllrmatively  that  the  alleged  testator  had  full  under- 
standing of  the  nature  of  the  disposition  contained  in  it,"  it 
must  not  be  inferred  that  we  either  said  or  implied  that  where 
a  confidential  agent  acting  as  scrivener  for  a  testator  prepares 
and  superintends  the  execution  of  a  will  under  which  he  re- 
ceives a  large  benefit,  that  fact  is  not  to  be  regarded  as  even  a 
circumstance  of  suspicion  against  the  scrivener  unless  all  the 
other  facts  stated  accompany  the  transaction.  It  undoubtedly 
is  a  circumstance  of  suspicion  in  any  case  standing  by  itself 
alone,  and  the  question  how  far  it  is  to  be  efiicacious  in  do- 
termining  the  validity  of  the  testament,  depends  upon  how  far 
the  other  facts  stated  were  present,  and  upon  the  character  and 
the  sufficiency  of  the  explanation  furnished  by  the  scrivener. 
If  these  are  not  satisfactory  to  the  judicial  mind  the  fact  which 
was  a  circumstance  of  suspicion  becomes  the  basis  of  an  ad- 
verse judgment. 

It  is  almost  unnecessary  to  add  that  this  rule  is  a  rule  of 
general  application  to  all  kinds  of  instruments,  the  procnreni 
of  which  are  large  beneficiaries  by  virtue  of  dieir  operation. 
It  is  a  rule  of  equity  and  is  of  very  ancient  origin.  In  its 
ordinary  statement  the  fact  of  mental  weakness  in  the  grantor 
does  not  appear,  and  is  not  at  all  necessary  to  the  application 
of  the  rule  in  a  given  case.  Many,  if  not  most  of  the  judicial 
illustrations  of  its  application  are  devoid  of  this  element. 
Buguenin  v.  Baseley  (14  Yes.  278)  is  a  noted  instance  of  this 
class,  and  it  has  been  many  times  recognized  and  followed  as 
authority  by  this  court.  In  the  admirable  and  exhaustive 
notes  of  Hare  &  Wallace  to  that  case,  appearing  in  2  Lead. 
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Cas.  iD  Equity,  part  2,  p.  *480,  numerous  iDstaDces  of  a  similar 
character  are  cited  and  diacnsaed,  in  which  the  fidaciary  rela- 
tion of  the  beneficiary  was  the  chief  basis  for  equitable  inter- 
yention,  mental  weakness  being  quite  subordinate.  Of  conrBe 
where  mental  weakness  is  present  the  burden  of  the  confiden- 
tial beneficiary  is  vastly  increased,  and  it  may  determine  the 
case  against  him  when  the  other  facts  might  not  be  sufficient 
After  a  very  extended  reading  of  the  cases  the  writer  feels 
justified  in  saying  that  in  all  of  them  the  confidential  relation 
of  the  beneficiary  to  the  benefactor  is  a  most  important  ele- 
ment of  the  inquiry  and  in  none  of  them  is  it  regarded  as  less 
than  a  circumstance  of  suspicion  requiring  explanation.  The 
eleventh  assignment  is  not  sustained. 

The  same  considerations  apply  to  the  fifteenth  assignment^ 
and  require  its  dismissal. 

Twelfth  assignment  The  plaintiff's  fifth  point  asked  a 
binding  instruction  to  the  jury  to  find  in  their  favor  absolutely 
if  they  believed  Mr.  Keill  was  of  sound  mind  and  knew  the 
contents  of  the  codicil  when  he  executed  it.  The  court  could 
not  do  this  without  ignoring  entirely  the  issue  of  undue  influ- 
ence, which  was  granted  by  the  Orphans'  Court  after  this  court 
had  declared  that  there  was  evidence  enough  in  the  case  to 
carry  that  question  to  the  jury.  It  was  the  positive  duty  of 
the  court  below,  if  the  point  was  affirmed,  to  qualify  it  so  as 
to  leave  the  question  of  the  free  will  of  the  testator  still  with 
the  jury.  It  would  have  been  clear  error  if  tiiis  had  not  been 
done.  It  was  quite  too  narrow  a  view  of  the  language  of 
the  qualification  to  say  that  it  presented  to  the  jury  a  question 
of  actual  coercion  or  constraint.  It  left  to  them  the  whole 
question  of  the  free  execution  of  the  codicil  without  any  specie 
of  coercion  or  constraint  from  any  source.  This,  of  course, 
includes  the  kind  of  coercion  which  results  from  the  use  of 
undue  iufiuence.  As  a  legal  proposition,  the  answer  to  the 
point  is  undoubtedly  correct.  The  only  objection  made  to  it 
is  that  it  suggested  or  rather  referred  to  the  jury  a  question  of 
which  there  was  no  evidence,  to  wit,  actual  coercion.  We  do 
not  so  understand  it.  The  kind  of  coercion  which  consists  of 
undue  influence  was  most  fully  and  correctly  explained  to  the 
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jury  in  the  general  charge,  and  there  wag  no  danger  of  their 
being  misled  upon  this  subject  by  the  langaage  used  in  the 
qualification  of  the  answer.  The  twelfth  assignment  is  not 
sustained. 

Thirteenth  assiffnment.    The  eighth  point  of  the  plaintiffs 
asked  the  court  to  say  that  if  the  will  and  codicil  were  read  to 
Mr.  Neill  bj  his  direction  after  they  were  executed,  and  he 
was  in  a  condition  of  mind  to  fully  comprehend  the  meaning 
and  effect  of  the  codicil,  and  after  hearing  them  read  he  said  in 
substance  it  was  what  he  wanted,  and  allowed  the  codicil  to 
remain  nnaltered  for  a  month  or  two  while  he  was  competent 
to  direct  a  change  therein,  the  jury  might  find  for  the  plaint- 
iffs on  all  the  issues.    The  court  declined  to  affirm  the  point, 
saying  that  although  Mr.  Neill's  mind  may  have  been  in  a 
condition  to  fully  comprehend  the  meaning  and  effect  of  the 
codicil,  yet  if  his  mind  had  become  impaired  it  must  be  clearly 
shown,  either  that  it  was  explained  to  him  what  the  value  of 
his  estate  was,  and  how  much  he  was  giving  to  Yardley,  or 
that  he  fully  understood  the  same  without  such  explanation. 
We  cannot  possibly  see  any  error  in  this.      The  attempt  of 
the  point  was  to  substitute  a  general  knowledge  of  the  mean- 
ing and  effect   of   the  codicil,  for  that  precise  and  definite 
knowledge  of  the  condition  and  amount  of  the  estate,  and  the 
proportion  of  it  which  the  confidential  beneficiary  was  to  take, 
which   the   courts  have   said,  many  times  over,  the  testator 
must  have  in  order  that  the  testament  may  stand.     As  we 
understand  and  have  repeatedly  declared  the  law,  a  capacity 
to  understand  the  meaning  and  effect  of  a  will  may  co-exist 
with  its  invalidity,  if  the  testator  was  of  weak  mind,  and  the 
principal  object  of  his  bounty  was  his  confidential  agent  who 
wrote  it.    This  consideration  fully  justified  the  court  below 
in  the  answer  given  to  the  point.    The  thirteenth  assignment 
is  not  sustained. 

fourteenth  assignment.  The  first  point  of  the  defendants 
expresses  in  substance,  and  almost  in  words,  the  ruling  of 
this  court  in  Cuihberison^s  Appeal^  and,  therefore,  it  was  not 
error  to  affirm  it.  The  concluding  sentence  is  not  drawn  with 
perfect  accuracy,  as  it  seemingly  asks  for  a  peremptory  in- 
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etrnction  to  find  for  the  defendaDts  on  one  of  tbe  iBBaes.  But 
this  sentence  is  preceded  by  a  hypothesis  as  to  the  mental  con- 
dition of  the  testator  at  the  execution  of  the  codicil,  and  we 
assame,  as  counsel  on  both  sides  and  the  conrt  below  did,  that 
the  conclnsion  was  based  npon  the  tmth  of  the  hypothesis. 
In  this  view  the  affirmance  was  correct,  as  it  is  entirely  with- 
out question  that  Yardley  gave  no  explanation  to  NeiU  when 
the  codicil  was  executed  or  at  the  previous  interview,  either 
of  the  condition  or  value  of  Neill's  estate,  or  of  the  proportion 
of  it  which  the  codicil  gave  to  Yardley.  The  assignm^it  is 
not  sustained. 

SHxteefUh  asiignment.  Oomplaint  is  made  of  the  answer 
given  by  the  court  to  the  question  asked  by  tbe  jury,  partly 
because  the  court  did  not  define  more  precisely  the  degree  of 
mental  weakness  on  the  part  of  the  testator  which  would  cast 
the  duty  of  explanation  upon  Yardley,  and  partly  because  of 
the  concluding  sentence  of  the  answer  as  to  whether  NeiU  was 
the  man  he  was  when  the  will  was  made.  If  the  court  had 
said  to  the  jury  that  they  should  find  for  the  defendants  if 
they  found  that  the  testator  was  not  the  same  man  physically 
and  mentally  when  he  made  the  codicil  as  when  he  made  the 
will,  such  direction  would  have  been  open  to  serious  objee- 
tion.  But  the  court  did  not  say  this.  The  question  was, 
*<  If  Mr.  Neill's  mind  was  at  all  impaired  on  the  2d  of  Decem- 
ber, 1876,  was  Yardley  in  that  event  obliged  to  acquaint  Neill 
as  to  the  probable  amount  which  he,  Yardley,  would  take  under 
the  residuary  clause  in  the  codicil?  If  sucii  is  the  law  in  this 
case  would  Yardley's  failure  to  so  acquaint  NeiU  render  the 
codicil  null  and  void  %  "  The  answer  was :  ^*  The  Supreme 
Court  has  said  that  if  the  mind  has  become  weak  or  im- 
paired it  is  the  duty  of  the  scrivener  to  acquaint  the  testa- 
tor with  the  value  of  his  property,  and  with  the  amount  the 
scrivener  would  take  under  the  will.  I  cannot  undertake  to 
draw  a  rule  by  which  the  degree  to  which  a  mind  has  weak- 
ened must  be  measured.  If  Mr.  Keill's  mind  has  become  weak 
such  explanation  must  be  shown,  to  authorize  the  jury  to  find 
a  verdict  in  favor  of  the  codicil,  or,  as  the  Supreme  Court  has 
stated  it,  the  jury  must  say  whether  the  testator  was  physi- 
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call  J  and  intellectuallj  the  same  man  when  he  executed  the 
codicil  as  when  he  made  the  original  will."  This  question 
was  asked  with  reference  to  the  facts  of  this  case  and  we  think 
the  correctness  of  the  answer  must  be  determined  by  a  con- 
sideration of  those  facts.  If  the  legacy  to  Tardley  had  been  a 
few  hundred,  or  even  a  few  thousand,  dollars,  and  the  amount 
was  expressly  stated,  it  is  apparent  that  a  low  degree  of  mental 
power  on  the  part  of  the  testator  would  have  sufficed  to 
understand  and  comprehend  it,  and  to  estimate  the  proportion 
it  bore  to  the  rest  of  the  estate.  If  Yardley  had  really  ren- 
dered valuable  services  to  Ncill,  and  Neill  had  expressed  a 
sense  of  obligation  for  them,  and  a  desire  to  reward  him  in  his 
will,  it  would  be  still  more  apparent  that  a  low  grade  of  intel- 
lectual force  would  have  been  sufficient  for  the  appreciation  of 
a  gift  in  his  favor,  especially  if  the  amount  of  it  were  named. 
If  Yardley  had  been  interested  in  the  residue  under  the  will, 
which  undoubtedly  expressed  Mr.  Neill's  intelligent  con- 
sciousness of  the  disposition  of  his  estate,  it  could  at  least 
have  been  said  that  the  testator  certainly  intended  he  should 
have  some  part  of  the  residue,  and  it  would  then  only  have 
been  necessary  that  he  should  be  mentally  able  to  understand 
the  difference  between  the  part  given  by  the  will  and  that 
given  by  the  codicil.  But  none  of  these  facts  existed.  The 
change  made  by  the  codicil  was  vital  in  all  respects.  It 
created  a  new  and  entirely  different  distribution  of  the  testa- 
tor's estate  from  that  established  by  the  will  Legacies  given  to 
friends  and  to  charities,  upon  the  most  deliberate  and  thought- 
ful purpose,  when  his  affections,  his  instincts  of  philanthropy, 
his  well-informed  conscience,  his  personal  desire  dominated  his 
intelligent  action,  were  stricken  down  without  any  assigned, 
indeed,  without  a  conceivable,  reason.  Gifts  which  he  cer- 
tainly did  desire  to  make  to  the  extent  of  $175,000,  when  he 
knew  his  own  mind,  were  reduced  to  on^fifth  part  of  that 
Btim  without  a  word  of  explanation,  without  the  slightest  in- 
timation that  he  was  in  the  last  degree  dissatisfied  with  his 
former  purpose.  But  over  and  above  and  beyond  all  these 
considerations,  the  vast  residuum  of  the  estate,  constituting 
nearly  four-fifths  of  its  bulk,  was  given  by  the  codicil  to  one 
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who  would  not  have  received  a  dollar  of  it  by  the  will.    And 
that  one  was  the  adviser,  the  confidential  agent,  the  selected 
and  trusted  scrivener  who  wrote  the  codicil,  and  who  wrote 
himself  into  it  in  such  a  fashion  as  to  take  almost  the  entire 
substance  of  the  estate.     It  was  neither  a  small  nor  an  ordin- 
ary estate.    It  consisted  of  many  items  of  personalty  and  of 
realty.    In  its  aggregate  it  represented  a  very  hirge  sum  of 
money,  more  than  $400,000.     Did  Mr.  Neill  know  and  under- 
stand, when  he  executed  the  codicil,  that  he  was  giving  to  Mr. 
Tardley  nearly  the  whole  of  this  great  estate,  that  he  wag 
taking  away  from  his  former  legatees  four-fifths  of  the  sums 
which  he  gave  them  when  he  well  knew  his  own  desire )    If 
he  did,  he  had  the  undoubted  right  to  do  just  as  he  pleased 
and  no  man  could  gainsay  his  action.     But  if  he  did  not,  tbe 
law  protects  him  though  he  did  not  protect  himself.    In  sudi 
circumstances  as  these  the  law  is  very  jealous  indeed.    In  con- 
ducting its  inquiries  it  increases  its  precautions  and  the  sever- 
ity of  its  tests,  in  proportion  to  the  increased  gravity  of  the 
facts  and  the  magnitude  of  the  interests  involved.    Such  ia 
the  teaching  of  all  the  cases.    In  this  case  the  question  we  are 
considering  is  how  much  mental  impairment  was  required  to 
cast  upon  the  scrivener,  who  took  the  bulk  of  the  estate  under 
a  codicil,  written  by  himself,  when  that  codicil  totally  changed 
the  provisions  of  a  previous  will  in  this  respect,  the  duty  of  ex- 
plaining to  the  testator  the  meaning  and  effect  of  the  codicil, 
and  the  proportion  of  the  estate  which  he  would  probably  take 
under  its  provisions.    The  learned  judge  answered  the  question 
by  saying  he  could  not  draw  a  rule  by  which  the  degree  to 
which  the  mind  was  weakened  must  be  measured  in  such  cir- 
cumstances.    He  repeated  the  rule  so  often  stated  by  this  and 
other  courts  that  if  the  mind  has  become  weak  or  impaired,  it 
is  the  duty  of  the  scrivener  to  acquaint  the  testator  with  tlie 
value  of  his  property,  and  with  the  amount  the  scrivener 
would  take  under  the  will.    Clearly  there  was  no  error  in  this. 
Who  can  fix  by  a  defined  rule  the  amount  of  the  mental  weak- 
ness which  shall  impose  the  duty  of  explanation  in  such  a  case! 
It  is  not  possible  to  state  a  rule  which  would  be  applicable  to 
all  cases  alike,  and  the  circumstances  of  this  case  are  of  sever; 
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pecnliar  a  character,  that  if  the  learned  judge  had  said  that 
any  mental  impairment  which  was  appreciable  would  cast  the 
duty  of  explanation  upon  the  scrivener  he  would  scarcely  have 
been  in  error.    In  Wilson  v.  Mitchell  (5  Out.  on  p.  505)  we 
said,  ^'  in  the  case  of  an  old,  infirm  and  mentally  weak  man, 
disposing  of  his  estate  in  favor  of  his  confidential  adviser,  the 
general  mle  that  testamentary  capacity  and  knowledge  of  the 
disposition  made  are  presumed,  does  not  apply.     There  should 
be  very  clear  evidence  of  mental  capacity,  and  proof  indepen- 
dent of  the  esecntion  of  the  will  that  Mr.  Dougal's  niind  was 
free,  and  unbiased  by  the  counsel's  advice  or  influence  of  Mr. 
Mitchell  in  so  executing  it.    The  beneficiary  himself  is  a  com- 
petent witness  and  cannot  complain  that  the  rule  is  hard  or 
unjust,  which  requires  him  to  make  it  clearly  appear  that  the 
gift  to  him  was  the  free  intelligent  act  of  the  testator."    The 
learned  judge  in  the  court  below  went  no  further  than  this. 
It  is  not  necessary  to  go  beyond  the  testimony  of  Mr.  Yardley 
himself  to  learn  that  no  word  of  explanation  was  offered  by 
him  to  Mr.  Neill  upon  this  most  important  subject.    And  it  is 
not  easy  to  understand  the  facts  attending  the  preparation  of 
the  codicil,  just  as  they  were  stated  by  Yardley,  except  upon 
the  theory  of  very  considerable  mental  impairment  on  the  part 
of  Mr.  Ncill  from  the  time  he  made  his  wilL     It  is  incredible 
that  he  would  have  made  such  extraordinary  changes  is  his  will 
without  tlie  slightest  comment  or  explanatory  remark  unless 
hia  mental  faculties  had  become  considerably  impaired.    Upon 
Miss  Lambert's  account  of  the  transaction  such  a  conclusion 
cannot  be  resisted. 

What  the  learned  judge  said  in  conclusion  about  the  jury 
finding  whether  the  testator  was  physically  and  intellectually 
the  same  man  when  he  executed  the  codicil  as  when  he  made 
the  original  will,  was  preceded  in  the  same  sentence  by  the 
hypothesis  that  he  had  become  of  weak  mind.  It  was  a  mere 
repetition  of  the  very  same  expression  used  bj  him  in  the  gen- 
eral charge,  and  used  in  such  a  manner  and  with  such  precise 
and  definite  explanations  that  no  assignment  of  error  has  been 
made  to  it,  or  could  be,  with  any  hope  of  success.  It  is  but 
fair  to  the  court  below  to  consider  what  he  there  said  on  the 
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ftame  subject  in  connection  with  what  was  said  in  answer  to 
the  qnestion  of  the  jury.  The  defendants'  second  point  asked 
the  court  to  saj  that  if  the  jnry  believed  that  Neill  was  not 
the  same  nian  physically  and  intellectually  when  he  executed 
the  codicil  as  when  he  made  the  will,  the  burden  of  proof  was 
thrown  upon  Yardley  to  prove  that  Neill  fully  understood  the 
yalue  of  his  property  and  the  probable  residue  after  paying  all 
his  legacies.  This  the  court  declined  to  do,  saying,  ^^  I  decline 
to  aflSrm  this  point  as  it  is  stated.  It  is  a  question  of  &ct  for 
the  jury  to  say  whether  the  mental  faculties  of  John  L.  Keill 
had  failed :  his  physical  condition  is  comparatively  unimpor- 
tant except  as  connected  with,  or  causing  a  failure  oF  mental 
powers."  In  the  general  charge  the  court,  after  explaining 
most  careftdly  and  correctly  the  effects  of  the  possible  weak- 
ening of  the  testator's  mental  powers  and  the  duty  which  in 
that  event  was  cast  upon  Yardley,  proceeds  thus,  ^'  This  case 
you  will  therefore  see  hinges  to  a  great  extent  on  the  posses- 
sion by  the  testator  of  a  mind  that  had  not  weakened  or 
become  impaired  on  the  2d  of  December,  1876 ;  this  implies 
the  retention  of  memory,  understanding  and  will,  and  is  there- 
fore to  be  decided  mainly  by  the  evidence  in  the  cause  which 
bears  directly  or  indirectly  on  this  question.  If  yon  belieTe 
it  has  been  shown  that  the  testator's  mind  had  not  become 
impaired,  that  his  memory  and  understanding  retained  their 
full  powers,  that  his  will  was  as  resolute  and  unyielding  as 
before  he  was  stricken  with  what  Dr.  Drysdale  characterises 
as  an  incurable  malady,  your  way  would  seem  to  be  clear  in 
rendering  a  verdict  in  favor  of  the  plaintiffs  on  all  the  issnes. 
.  .  •  On  the  other  hand,  if  the  evidence  satisfies  you  that 
testator's  mind  was  weakened,  that  he  had  gone  down  both 
physically  and  mentally  under  the  affictions  which  fell  upon 
him,  or,  as  the  Supreme  Oourt  say,  if  this  inquiry  leads  yoa  to 
the  belief  that  mentally  and  physically  he  was  not  the  John 
L.  Keill  as  when  he  wrote  the  original  will  of  1874,  then  jon 
are  to  say  whether  all  that  the  law  in  such  a  case  requires  has 
been  made  to  appear.  ...  Is  there  any  other  evidence  in 
the  cause  that  shows  clearly  that  though  his  mind  had  weak- 
ened, his  memory  and  understanding  was  sufficiently  strong 
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and  clear  to  have  enabled  him  to  underBtand  the  natare  of  his 
testamentary  dispositions  and  that  he  did  in  fact  fully  and 
beyond  question  understand  them."  It  is  difficult  to  under- 
stand  how  the  court  could  have  defined  more  minutely  or  in- 
telligently the  limitations  of  the  subject,  than  was  done  in  the 
foregoing  language.  That  it  was  correctly  done  is  intrinsically 
evident,  and  the  very  able  counsel  for  the  plaintifb  in  error 
have  shown  their  appreciation  of  this  by  taking  no  exception 
and  filing  no  si>ecification  of  error  to  it.  And  yet  in  substance 
the  answer  given  to  the  question  of  the  jury  is  the  same.  The 
question  did  not  relate  to  the  issue  of  sanity  on  which  the 
verdict  for  the  defendants  was  rendered,  and  on  the  other 
issue  it  related  only  to  the  question  of  Yardley's  duty,  which 
was  apparent  upon  almost  any  view  of  the  testimony  it  is 
possible  to  take  consistently  with  the  extraordinary  facts 
which  are  quite  undisputed.  The  sixteenth  assignment  is  not 
sustained. 

Judgment  affirmed. 

Mbboub,  0.  J.,  and  Clabk,  J.,  dissented. 


Undue  IJillaenoe*-^Wliat  Constltates.—*' The  very  nature  of  a  will 
reqaires  that  it  shoold  be  freely  and  voluntarily  executed,  hence  anything 
which  destroys  this  freedom  of  volition  invalidates  a  will ;  such  as  fraud- 
ulent practices  upon  testator's  fears,  affections,  or  sympathies;  duress,  or 
any  undue  influence  whereby  the  will  of  another  is  substituted  for  the 
wishes  of  the  tesUtor.'*  Ga.  Code  (1861),  §  2369.  And  ''  a  will  procured 
by  misrepresentations  or  fraud  of  any  kind,  to  the  injury  of  the  heirs  at 
law,  is  void.''    Id.  {  2870. 

This  is  the  doctrine  of  the  common  law  and  it  has  become  a  part  of 
the  statutory  law  of  Georgia,  California,  Dakota,  Montana,  and  Utah,  and 
similar  enactments  exist  in  Ohio  and  Illinois,  Btimson's  Am.  Stat.  L. 
(Jan.  1,  1886),  §  2605. 

The  influence  on  account  of  which  a  testament  will  be  disallowed, 
most  have  been  such  as  to  have  destroyed  freedom  of  action,  and  have 
consisted  of  coercion  or  importunities  which  could  not  be  resisted.  Ly- 
nuin  v.  Conrey,  60  Md.  286.  Bo  overpowering  the  testator^s  Tolition  as 
to  produce  a  disposition  of  the  property  which  he  would  not  have  made 
if  left  free  to  act.    Marx  v.  McGlynn,  88  N.  Y.  867. 
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The  TarioiM  means  employed  to  inflaence  teetaton  nnduly  are  too 
numerous  for  specific  mention,  but  whatever  destroys  free  ag^iicy  and 
constrains  a  person  to  do  what  is  against  his  will  and  what  he  would  not 
do  if  left  to  himself,  is  undue  influence,  whether  the  control  be  exercbed 
by  physical  force,  threats,  importunity,  or  any  other  species  of  mental  or 
physical  coercion.    Haydock  ▼.  Haydock,  89  N.  J.  £q.  494. 

For  undue  influence  is  not  measured  by  degree  or  extent,  but  by  its 
effect  If  it  is  sufficient  to  destroy  free  agency  it  is  undue,  even  if  it  is 
Blight.    Haydock  ▼.  Haydock.  88  N.  J.  £q.  494. 

The  constraint  must  be  present  operating  upon  the  mind  of  the  testa- 
tor in  the  very  act  of  making  the  will  In  re  8haw*s  Will,  11  FUkL  51. 
8o  that  influence  shown  to  have  existed  eleven  years  before  the  executioo 
of  the  will,  with  no  proof  of  continuance,  is  too  remote  to  be  considered 
undue.    Eetchum  v.  Steams,  76  Mo.  896. 

There  can  be  no  undue  influence  unless  there  is  a  person  incapable  of 
protecting  himself,  as  well  as  a  wrongdoer  to  be  resisted.  Latham  t. 
Udell,  88  Mich.  288. 

While  fraud  and  undue  influence  go  often  hand  in  hand,  they  are  not 
necessarily  associated :  and  undue  influence  and  importunity,  sufficient  to 
invalidate  a  will,  may  be  exercised  without  the  existence  of  fraud*  Stew- 
art V.  Elliott,  2  Mackey,  807.    Nay,  often  with  the  purest  intenticms. 

Undue  Infiaenoe.— What  does  not  Constltate, — ^Not  every  influence 
brought  to  bear  upon  a  testator  is  necessarily  undue.  Schofield  v.  Walker, 
68  Mich.  96. 

A  wife  may  properly  influence  the  making  of  her  hosband^s  will  for 
her  own  benefit  or  for  the  benefit  of  others,  provided  she  do  not  act 
fraudulently  or  extort  benefita  from  her  husband  when  he  is  not  in  a  con- 
dition to  exercise  his  faculties  as  a  free  agent  Latham  v.  Udell,  38  Mich. 
288;  Pierce  v.  Pierce,  88  Mich.  412;  Hughes  v.  Murther,  82  N.  J.  £q- 
288. 

Influence  obtained,  not  by  destroying  the  free  agency  of  the  testator, 
but  by  argument,  persuasion,  and  appeals  to  the  affection,  is  not  undue; 
nor  is  earnest  solicitation  alone;  nor  arguments  addressed  to  a  testator's 
good  feeling,  and  simply  influencing  his  better  judgment.  Wiser. 
Foote,  81  Ey.  10;  Wait  v.  fireezb,  18  Hun,  403;  Tucker  v.  Field,  5  Bedf. 
139. 

And  the  services  of  a  friend  or  relative  of  a  testator  may  be  lawinll^ 
urged  as  an  argument  to  persuade  him  to  the  giving  of  a  legacy.  Wil- 
liam*s  Estate,  18  Phila.  802;  Miller  v.  Miller,  8  Seig.  &  R.  269;  Dean  r. 
Negley,  6  Wright,  817. 

GifU  to  One  in  a  FIdaclary  BeUtiom-^The  proponent  of  a  will  is  not 
bound,  in  the  first  instance,  to  prove  capacity  and  freedom  from  cos- 
straint.    These  are  presumed  when  the  testator  is  of  sound  mind.    Ewes 
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V.  Perrine,  5  Redf.  640;  Herbert  ▼.  Berrier,  81  lod.  1;  Whelpley  v.  Loder, 
1  Demarest,  868. 

Until  some  suspicious  circumstance  be  shown,  the  burden  of  proof  is 
upon  the  side  seeking  to  establish  undue  influence.  Webber  ▼.  Sullivan, 
68  Iowa,  260. 

While  it  Is  generally  true  that  undue  influence  must  be  proven,  and 
that  it  will  not  be  presumed  (In  re  Martin,  98  N.  Y.  193;  Beekman  v. 
Beekman,  2  Demarest,  685),  yet  there  are  certain  cases  in  which  it  may  be 
established  by  a  slight  degree  of  evidence,  and  others  in  which,  certain 
facts  being  proven,  it  will  rest  with  the  beneficiary  under  the  will  to  show 
affirmatively  the  absence  of  undue  influence.  Thus,  taken  in  connection 
with  other  facts,  it  is  often  a  cause  of  suspicion  that  gifts  are  made  to 
persons  standing  in  confidential  or  fiduciary  relations  to  the  testator,  — 
legal,  religious,  and  medical  advisers,  the  scrivener  of  the  will,  guardians, 
trustees,  or  other  persons  having  the  ear  of  the  testator.  But  in  these 
cases  the  influence  is  one  of  fact  to  be  drawn  by  the  jury,  and  not  a  pre- 
sumption of  law.  Horah  v.  Knox,  87  N.  C.  488.  And  its  strength  will 
depend  upon  the  circumstances  of  each  case.  Bristead  v.  Weeks,  5  Redf. 
529. 

A  will  by  a  female  of  sixteen,  easily  influenced  and  in  poor  health, 
made  in  favor  of  her  gaardian,  who  took  an  active  part  in  its  execution, 
should  be  subjected  to  close  scrutiny.    Seiter  v.  Straub,  1  Demarept,  264. 

Evidence  that  the  proponent  of  a  will  had,  before  its  date  and  after 
an  inquest,  been  appointed  conservator  of  the  testator,  and  continued  to 
act  in  that  capacity  up  to  the  date  of  the  testator^s  death,  is  admissible 
on  the  question  of  '^  fraud,  compulsion,  or  other  improper  conduct.'' 
Critz  V.  Peerce,  106  III.  167. 

To  sustain  a  will  in  favor  of  a  religious  adviser,  to  the  exclusion  of  the 
natural  objects  of  the  testator's  bounty,  proof  of  the  bare  making  of  the 
will  is  not  sufficient;  there  must  also  be  evidence  that  the  testator  was  of 
ordinary  intelligence,  that  he  acted  voluntarily,  without  persuasion,  and 
that  he  made  fair  provision  for  those  who  would  naturally  be  his  heirs. 
Marx  V.  McGlyan,  88  N.  Y.  357. 

Where  a  convert  to  spiritualism,  whose  life  was  dominated  thereby, 
and  who  was  influenced  by  the  person  through  whom  he  had  embraced 
that  belief  to  become  alienated  from  his  wife  and  child  and  to  make  a 
will  in  favor  of  his  adviser,  the  fSacts  were  considered  sufficient  to  justify 
setting  the  will  aside.    Thompson  v.  Hawks,  14  Fed.  Rep.  902. 

There  was  not  sufficient  ground  for  presuming  undue  influence  from 
the  fact  that  a  testatrix  devised  her  real  estate  to  a  priest  in  trust  for  a 
Romish  church  of  which  she  was  a  member,  the  priest  attending  to  draw- 
ing and  executing  the  will  for  her  through  a  lawyer,  at  her  request,  the 
will  l)eing  in  accordance  with  her  previously  declared  intentions,  although 
she  had  held  no  conversation  with  the  priest  upon  the  subject  before  her 
sickness.    Kerrigan  v.  Leonard,  (N.  J.,  1887)  8  Atlan.  Rep.  508. 
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A  legacy  to  the  wife  of  one  standing  in  auch  a  relation^  bat  who  wk 
not  proven  to  haye  drafted  the  will,  nor  to  hare  giren  advice  aa  to  iti 
proviaiona,  nor  to  have  known  of  the  teatator'a  intention  to  make  it,  wu 
not  vitiated  by  the  bare  ezutence  of  the  relation.  Bristed  t.  Weeks,  5 
Bedf.  592. 

It  baa  been  held  that  an  attorney  who  baa  been  the  teatator^a legal 
adviaer,  and  who  draws  a  will  containing  a  legacy  to  himself,  mnst  shon 
affirmatively  the  absence  of  frand  and  nndne  inflaence.  Post  v.  Manon, 
d6  Hun,  187. 

Bat  in  a  'higher  court  in  the  same  case  it  was  said  that  then  is  no 
presumption  of  fraud  and  undue  influence  from  a  legacy  to  one  who  had 
been  the  testator's  legal  adviser  for  a  long  time,  and  who  was  the  scrivener 
of  the  will.    Post  v.  Mason,  91  N.  Y.  589;  s.  c,  48  Am.  Bep.  689. 

The  bare  facts  that  the  draughtsman  was  made  executor,  and  that  bis 
relatives  received  much  of  the  property,  do  not  of  themselvee  raise  a  pre- 
sumption of  undue  influence.  Carter  v.  Dison,  69  Ga.  82.  Nor  does  the 
fact  that  a  will  was  drawn  by  a  confidential  friend  of  the  testator,  and 
that  his  wife  was  a  beneficiary.  Montague  v.  AUan,  78  Va.  592;  a.  c,  49 
Am.  Bep.  884.  Nor  the  fact  that  a  will  was  drawn  by  a  favored  legatee. 
Busling  V.  Busling,  86  N.  J.  Eq.  608.  Contra,  Estate  of  Byrne,  Myzick,  I 
And  in  the  relation  of  parent  and  child,  more  must  be  shown  by  the  con- 
testants than  an  opportunity  for  unfair  dealing.  In  re  Martin,  98  K.  I. 
198. 

Unnatnral  Beqneata.*— These  suspicious  circumstances  dek&nt^t  ijk- 
Btmment  may  be  heightened  in  effect  by  the  provisions  of  the  will  itself, 
as  where  it  shows  an  unaccountable  preference  for  one  child  aboTe 
another,  or  where  a  large  portion  of  the  estate  is  devised  away  from 
those  whom  natural  affectiun  would  select  as  the  beneficiaries  of  the  tes- 
tator's bounty.  Accordingly,  we  find  it  held  that  where  the  testatoi's 
mind  was  very  feeble  at  the  time  he  executed  the  will,  rendering  him 
liable  to  undue  influence,  an  unnatural  and  unreasonable  disinheritiDg  of 
one  who  would  naturally  share  in  the  proper^,  should  be  shown  to  bsve 
been  freely  and  intelligently  made.  Bsterbrook  v.  Oardner,  3  JJemarest, 
548. 

In  a  recent  case  it  has  been  held  that  where  the  preponderance  of  evi- 
dence showed  that  the  testatrix  was  not  acquainted  with  the  contents  of 
the  will;  that  it  was  executed  by  her  at  the  instigation  of  the  |»opoDeDt, 
who  drew  it,  and  who  was  inequitably  preferred  over  the  other  children; 
that  the  testatrix  was  at  the  time  in  a  state  of  excessive  physical  feeble- 
ness and  exhaustion ;  and  that  she  had  frequently  expressed  her  intent 
to  make  an  equal  distribution  among  all  the  children,  the  question  of 
fraud  and  undue  influence  were  properly  submitted  to  the  jniy.  Blame 
V.  Hartman,  (Penn.,  1887)  8  Atlan.  Bep.  219. 

It  is  competent  to  show  that  no  foundation  existed  for  the  exdosioD 
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of  the  children  of  a  first  marriage  from  participation  in  the  estate.    Mul- 
len T.  Helderman,  87  N.  0.  471. 

The  facts  were  considered  sufficient  to  show  undue  influence  in  a  case 
in  which  a  bachelor,  over  serenty  years  of  age,  while  in  a  moribund  con- 
dition, executed,  at  the  instance  of  his  housekeeper,  a  will  which  she  had 
had  prepared  for  four  years,  which  gave  her  all  of  his  property,  and  of 
which  his  relatives  and  his  brother,  who  lived  in  an  adjoining  house,  had 
no  knowledge.    Bayard  v.  Conover,  80  N.  J.  £q.  244. 

So,  too,  in  a  case  where,  for  three  months  before  executing  her  will, 
a  testatrix  in  feeble  health  was  in  personal  inteccourse  with  a  son  who  was 
apparently  hostile  to  her  other  son,  and  who  prevented  the  latter  from 
visiting  bis  mother;  and  under  these  circumstances  the  will  was  written, 
devising  her  whole  fortune  of  forty-five  thousand  dollars  to  the  former, 
except  two  thousand  dollars  to  the  children  of  the  latter.  Dale  v.  Da1e» 
38  N.  J.  Eq.  274.     QT.  Greenwood  v.  Cline,  7  Oregon,  17. 

But  unequal  distribution  alone,  in  absence  of  proof  of  fraud  and  inca- 
pacity, will  not  raise  a  presumption  of  undue  influence.  Kitchell  v. 
Beach,  85  N.  J.  Eq.  446. 

Thus,  in  a  case  in  which  a  mother  gave  nearly  all  her  property  to 
one  son  who  was  on  confidential  terms  with  her,  and  assisted  in  having 
the  will  drawn  and  executed,  and  the  evidence  showed  that  she  harbored 
resentment  against  her  other  son  on  account  of  certain  business  transac- 
tions between  them,  these  facts  were  not  considered  sufficient  to  establish) 
undue  influence  over  a  testatrix  of  sound  mind  in  the  absence  of  proof  of. 
importunity  or  persuasion.    Dale  v.  Dale,  80  N.  J.  Eq.  2t)9. 

In  a  late  New  Jersey  case  a  charge  of  undue  influence  was  consideredi 
not  to  be  sustained  by  the  fact  that  a  testator^  shortly  after  the  discharge 
of  a  son  from  an  insane  asylum,  where  he  had  been  placed  by  his  brothersi 
in  good  faith,  revoked  a  devise  of  a  farm  to  him,  and,  by  codicil,  gave 
him  instead  an  annuity  of  one  hundred  dollars,  and  thereafter  attempted: 
to  change  the  codicil,  but  merely  for  the  purpose  of  increasing  the  annur- 
ity  to  two  hundred  dollars.  Connover  v.  Connover  (K.  J.,  1880),  8  Atlan.. 
Rep.  600. 

The  law  does  not  regard  as  improper  the  presence  of  a  brother  nor  or 
a  nephew  of  the  testator  at  the  execution  of  the  instrument,  although. 
they  are  legatees  under  the  will.  Pennypacker  v.  Pennypacker  (Penn., . 
1886),  8  Atlan.  Rep.  084. 

And  in  general  it  may  be  said  that  undue  influence  and  fraud  in  ob- 
taining the  testator*s  signature  to  an  instrument  other  than  that  intended 
by  him  to  be  signed  as  his  last  will,  are  not  to  be  lightly  presumed;  and. 
when  the  evidenee  in  support  of  such  charges  is  overcome  by  the  inherent, 
probabilities  of  the  case,  a  will  is  not  to  be  rejected,  even  at  the  suit  of 
children  disinherited  without  apparent  reason.  Hagan  v.  Yates,  1  Dem— 
arest,  5€4. 

Vol.  v.— 88 
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Age  or  Infirmity  of  Testator. — Another  circumfltanoe  whicli,  in  con- 
junction with  others,  often  raises  a  enspidon  of  undue  influence,  is  the 
age  or  bodily  or  mental  infirmity  of  the  testator. 

For  example,  where  a  testator,  old  and  suffering,  at  the  solicitatioo  of 
a  friend,  makes  a  will  in  his  favor  which  revokes  a  previous  will  in  fsTor 
of  his  relations,  executed  when  he  was  in  full  mental  and  bodily  health, 
there  is  sufficient  ground  for  an  issue  as  to  undue  influence,  and  the  bnr- 
den  of  proof  is  u[K>n  the  proponent  of  the  later  will.  Wilson^s  Appeal, 
99  Penn.  8t  645.    Qf.  Ewen  v.  Perrine,  5  Kedf.  640. 

Evidence  of  feebleness  and  decrepicity,  detention,  and  slanders  upon 
beneficiaries  of  an  altered  will,  throws  the  burden  of  proof  upon  the  pro- 
ponents of  the  codicils.     Bwinarton  v.  Hancock,  22  Hun,  38. 

But  age  and  infirmity  alone  will  not  be  deemed  a  cause  of  snspicioD 
where  the  bequests  are  in  accordance  with  the  usual  dictates  of  natural 
affection.  Thus  a  testatrix,  nioety-four  years  of  age,  without  near  kindred, 
made  a  will  leaving  all  her  property  to  one  who  had  sustained  toward 
her  the  relation  of  a  daughter  for  many  years.  Although  her  memory  had 
failed  considerably,  her  mind  was  not  shown  to  have  been  impaired.  In 
view  of  all  the  facts,  it  was  decided  that  the  will  should  not  be  set  aside 
on  the  ground  of  undue  infloence ;  nor  on  the  ground  of  mental  inca- 
pacity.   Wood's  Estate,  13  Phila.  236. 

As  to  a  person  of  sound  mind,  the  rule  is  different.  It  is  not  enough 
to  show  that  the  circumstances  attending  the  execution  are  consistent 
with  the  hypothesis  of  its  having  been  obtained  by  undue  influence.  It 
must  be  shown  that  they  are  inconsistent  with  a  contrary  hypothess. 
Whelpley  v.  Loder,  1  l)emarest,  868. 


McCartney  t?^.  Osburn. 

[118  niinois,  408.] 

Peb  Capita  or  Per  Stiepes. — CoNSTKucrnoN  of  a  fob£Igx 

WILL. 

Where  there  is  a  testamentary  gift  of  property  to  one  person  and  the  children  of 
another,  all  the  beneficiaries,  In  the  absence  of  a^coatrary  intention  to  be  gaUi- 
ered  from  the  context,  will  take  per  capita  and  not  per  9tirpei, 

A  decree  of  a  court  of  competent  jurisdiction  in  another  State,  determining  the 
natu     and  extent  of  the  interests  given  to  the  several^devisses  in  such  State, 
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is  not  binding  upon  the  eourts  of  this  State  as  to  the  interests  of  the  same  de> 
▼isees,  under  the  same  will,  in  lands  in  this  State.  As  to  the  lands  in  this 
State,  the  lex  rei  niae  governs. 

Appeal  from  a  decree  of  the  Circuit  Court  of   Cook 
county. 

Williams  dk  TTiompson   and   D.  T.  Watson^   for   appel- 
lant. 

N.  M.  JoneSy  for  appellees. 

MuLKET,  J.  (Omitting  an  immaterial  point.)  Following 
the  line  of  argument  pursued  bj  counsel,  we  come  now  to 
the  main  question  discussed  in  the  briefs,  namely,  whether  the 
rule  per  capita  or  per  stirpes  is  to  be  applied  in  the  division 
of  the  land  in  controversy.  There  is  a  question,  however, 
underlying  this,  barely  referred  to  in  the  argument^  that 
first  demands  attention.  If  it  should  be  conceded,  for  the 
purposes  of  the  argument,  that  appellant,  under  the  limita- 
tions of  the  will,  is  entitled  to  one-half  the  land  in  contro- 
versy, the  important  question  would  still  remain,  whether 
the  children  of  Mrs.  Osbum,  now  living,  have,  under  the  lim* 
itatiotis  of  the  will,  a  present  vested  interest  in  the  other  half, 
for  if  they  have  not,  it  is  very  clear  they  cannot  maintain  a 
bill  for  its  partition.  Both  parties  agree  that  the  devise  in 
question  is  to  a  class,  so  far  as  the  heirs  or  children  of  Mrs. 
Osburn  are  concerned,  and  of  this  there  can  be  no  question^ 
The  only  thing  about  which  they  differ  is,  whether,  by  the 
terms  of  the  will,  Harry  McCartney  is  made  a  member  of 
that  class. 

Waiving  this  matter,  and  leaving  him,  for  the  present, 
altogether  out  of  view,  the  question  recurs,  does  the  record 
before  us  show  a  present  vested  interest  in  the  Osburn  chil- 
dren. It  is  believed  to  be  universally  true  that  where  there 
is  a  simple  devise  to  a  class,  and  she  will  does  not  expressly, 
or  by  necessary  implication,  fix  the  time  when  the  objects  of 
the  gift  are  to  be  ascertained  or  when  distribution  is  to  be 
made,  the  law  itself  will  fix  it  at  the  testator's  death,  that 


696  AMERICAN  PROBATE  REPORTS. 

being  the  time  when  the  will  first  speaks.  In  such  cases  the 
gift  to  the  devisees  vests,  both  in  interest  and  in  possession,  at 
the  same  time,  and  after-born  children  will  be  ezdnded.  This 
will  fully  appear  from  authorities  hereafter  cited.  Every  tes- 
tamentary disposition  is  either  to  a  specifically  designated 
person  or  persons,  or  to  an  indefinite  class,  which  is  liable  to 
fluctuate,  from  the  births  or  deaths  of  such  as  come  within 
the  description  of  the  class.  When  the  devise  is  to  the  chil- 
dren of  a  living  parent,  the  class  is  liable  to  flnctuate,  from 
both  causes,  up  to  the  time  the  gift  takes  effect  in  interest, 
which  is  most  frequently  at  the  death  of  the  testator,  but  not 
always  so.  In  the  former  case— that  is,  where  the  devisees 
are  specifically  pointed  out,  whether  by  name  or  otherwise— 
if  one  or  more  of  them  die  before  the  testator,  the  shares  of 
those  so  dying  will  lapse ;  yet,  in  the  latter  case,  the  shares 
of  those  dying  before  the  testator,  or,  indeed,  at  any  time  be- 
fore they  vest  in  interest,  will  not  lapse,  but  will  inure  to  the 
benefit  of  the  survivors.  Strictly  speaking,  in  contemplation 
of  law  the  class  to  whom  a  gift  or  devise  is  limited,  consists, 
in  all  cases,  exclusively  of  such  persons  coming  within  the 
description  of  the  class  as  are  in  esse  at  the  time  the  gift  or 
devise,  by  its  own  limitation,  takes  effect  in  interest,  and  such 
as  are  born  before  distribution,  where  distribution  is  deferred 
to  a  subsequent  period.  Those  that  die  before  the  gift  takes 
effect  in  interest,  are  not  regarded  as  having  ever  belonged  to 
the  class. 

It  is  hardly  necessary  to  remark  that  a  gift  or  devise  is 
said  to  vest  in  interest  when  the  right  of  property  first  at- 
taches, without  regard  to  whether  there  is  a  present  right  of 
possession  or  not.  When  the  right  of  possession  accrues, 
the  gift  or  devise  is  then  said  to  vest  in  pobsession — in  other 
words,  the  time  of  payment  or  distribution  has  then  arrived. 
Most  of  the  cases  to  be  met  with  in  the  books  relating  to  the 
vesting  of  testamentary  dispositions,  will  be  found  to  fall 
within  one  or  the  other  of  the  following  classes :  First,  where 
the  gift  takes  efiect,  both  in  interest  and  possession,  at  the 
death  of  the  testator — and  this  is  always  the  case  when  lim- 
ited per  verba  de  presenile  unless  such  vesting  is  expressly,  or 
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by  necessary  implication,  deferred  to  a  fucare  period ;  second, 
where  the  gift  is  so  limited  as  to  take  effect,  both  in  interest 
and  possession,  at  a  specified  time  subsequent  to  the  testator's 
death  ;  third,  where  it  is  limited  to  take  effect  in  interest  at 
the  testator's  death,  but  the  vesting  in  possession  is  deferred  to 
a  future  period ;  and  fourth,  where  the  gift  is  limited  in  such 
a  manner  as  to  take  effect,  both  in  interest  and  possession, 
upon  some  contingency  or  event  which  may  or  may  not  happen 
till  after  the  testator's  death.  If  the  event  or  contingency 
hap|)en8  after  his  death,  the  gift  will,  of  course,  then  vest 
absolutely ;  if  before,  it  will  then  so  vest  at  the  testator's  death. 
These  several  kinds  of  limitations  are  applicable  alike  to 
classes  and  individuals. 

With  respect  to  cases  falling  within  the  first  and  second 
classes  above  mentioned,  nothing  special  need  be  said,  except, 
perhaps,  to  remark,  that  where  the  gift  or  devise  is  to  a  class, 
none  will  be  permitted  to  take  except  such  as  are  in  esse  at 
the  time  of  distribution.  This  principle,  however,  applies  to 
all  gifts  to  classes,  with  the  qualification,  that  where  the  gift 
or  devise  is  to  a  class,  as  tenants  in  common,  with  no  provision 
for  survivorship,  and  one  or  more  of  the  class  die  after  the 
gift  or  devise  has  taken  effect  in  interest,  and  before  the  time 
of  distribution,  the  shares  or  portions  of  those  so  dying  will 
go  to  their  devisees,  or,  in  case  of  intestacy,  to  their  heirs  or 
next  of  kin,  as  the  case  may  be.  Even  where  a  gift  or  devise 
is  limited  to  such  of  the  children  of  a  particular  person  as 
shall  attain  a  given  age — twenty-one  years,  for  instance — it  is 
held,  the  first  child  attaining  the  required  age  is  entitled  to 
have  allotted  to  him  his  portion  of  the  estate,  and  since  his 
share  must  necessarily  be  determined  upon  the  basis  of  the 
number  of  children  composing  the  class  at  that  time,  it  is  well 
established  in  such  cases  that  after-born  children,  who  would 
otherwise  be  entitled  to  take,  are  excluded  {Oimhlett  v.  Pur^ 
ton,  12  L.  B.  Eq.  427),  while  a  gift  to  a  class  falling  within 
either  the  tliird  or  fourth  divisions  above  mentioned  will  open 
to  let  in  after-born  children,  subject  to  the  limitation,  they 
must  be  in  esse  at  the  time  of  distribution.  Tet,  after  the 
estate  has  once  vested  in  interest,  except  in  cases  of  joint 
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tenancy,  or  where  tlie  right  of  survivorship  is  expressly,  or  by 
necessary  implication,  given,  the  shares  of  snch  as  die  before 
distribation  will  not  innre  to  the  benefit  of  the  survivors,  as 
they  would  do  if  the  estate  had  not  vested  in  interest  before 
their  decease,  but  will  devolve  upon  the  legal  representatives 
of  those  so  dying.  {Middleton  v.  Mewenger^  5  Yes.  136; 
Evans  v.  Jones^  2  Coll.  Ch.  516;  Watsm  v.  Watson,  11  Sim. 
78;  Walker  v.  Shore,  15  Ves.  121.)  Cases  falling  within  the 
third  and  fourth  classes  mentioned,  most  frequently  occur 
where  a  limited  estate  in  the  property  bequeathed  has  been 
first  carved  out,  with  a  gift  over,  to  take  effect  at  a  specified 
time,  or  upon  the  happening  of  some  contingency,  or  the 
occurring  of  some  event,  such  as  the  death  of  the  tenant  of  the 
particular  estate,  or  of  somQ  other  designated  person. 

In  ascertaining  the  period  at  which  a  gift  vests  in  interest, 
the  cases  last  mentioned  are  to  be  carefully  distinguished  from 
those  in  which  no  preceding  estate  or  subordinate  interest  has 
been  first  carved  out  of  the  property  devised,  otherwise  there 
will  sometimes  be  an  apparent  confiict  between  cases,  when, 
in  fact,  there  is  none  at  all.  The  property  involved  in  this 
case,  however,  is  unaffected  by  the  specific  legacies  to  Harry 
McCartney,  Mrs.  Osbum,  or  to  others.  No  preceding  estate 
or  subordinate  interest  is  carved  out  of  it.  The  devise  is  an 
original,  absolute  gift  to  those  entitled  at  the  time  the  will 
takes  effect  in  interest.  This  being  so,  the  inquiry  arises,  is 
the  limitation  in  the  present  case  a  simple  d^ise  to  the  chil- 
dren, to  take  effect  in  interest  and  possession  at  the  death  of 
the  testator,  or  does  the  gift  vest  in  interest  at  his  death,  but 
not  in  possession  till  some  future  period  ?  Or,  again,  does  the 
gift  take  effect,  both  in  interest  and  possession,  at  a  period 
subsequent  to  his  death ! 

The  rule  is  well  settled,  that  a  gift  of  personal  estate  at  a 
specified  future  time  or  upon  the  happening  of  a  certain  con- 
tingency, will  not  vest  till  the  time  specified  has  arrived,  or 
until  the  contingency  has  happened,  as  the  case  may  be.  But 
if  the  gift  is  general,  and  there  is  merely  a  simple  direction 
that  it  be  paid,  or  that  the  fund  be  distributed  or  divided,  at  a 
specified  time,  or  upon  the  happening  of  a  like  contingency,  it 
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will  Test  at  the  testator's  death,  and  the  payment  or  distribu- 
tion only  will  be  postponed.  {Chaffers  v.  HiU^  3  Jur.  577 ;  Wad- 
ley  V.  Norths  3  Ves.  364 ;  Hixon  v.  Oliver^  13  Id.  113 ;  Mack- 
M  V.  Winter^  3  Id.  236.)  This  distinction,  however,  by  the 
current  of  authority,  has  no  application  to  a  devise  of  real 
estate.  The  rule  was  borrowed  from  the  civil  law  by  the 
ecclesiastical  courts,  and  was  followed  by  the  other  courts  of 
£ngland  in  respect  to  gifts  of  personal  property  only.  As  to 
real  property,  the  courts  went  in  the  opposite  direction,  rather, 
even  so  far  as  to  hold  that  a  legacy,  charged  upon  real  estate, 
and  payable  at  a  future  day,  sinks,  as  to  the  real  estate,  by  the 
death  of  the  legatee  before  the  time  of  payment,  and  in  such 
case  the  assets  could  not  be  marshaled.  {Pearce  v.  Loman^  8 
Ves.  135.)  But  since,  with  us,  all  debts  are,  by  statute,  made 
a  charge  upon  real  estate  as  well  as  personal  estate,  the  rule  or 
distinction  in  question  has  become  practically  of  but  little  im- 
portance. 

Recurring  now  to  the  more  vital  points  in  the  case,  we  will 
say,  in  general  terms,  that,  all  the  provisions  of  the  will  con- 
sidered, we  do  not  think  it  was  the  intention  of  the  testator 
that  the  residue  of  his  estate  in  question,  including  the  prop- 
erty now  in  dispute,  should  be  divided  at  his  death.     The 
language  of  the  fourth  clause  is :    ''  I  would  rather  prefer  not 
to  have  a  division  made  of  my  estate  until  the  youngest  child 
of  Henrietta  arrives  at  the  age  of  twenty-one  years."    These 
words  leave  no  doubt  as  to  what  the  testator's  intentions  and 
wishes  were  with  respect  to  the  time  of  distribution.    Nor 
does  the  fact  that  his  intentions  are  expressed  in  the  form  of 
a  wish,  make  them  any  the  less  imperative.     It  is  a  familiar 
doctrine  in  the  law  of  wills,  that  a  clearly  expressed  wish  by 
the  testator  is  equivalent  to  a  positive  direction  or  command. 
But  the  testator  does  not  stop  at  this.    In  the  following  sen- 
tence he  proceeds  to  authorize  his  executors  to  make  advances 
to  such  of  the  children  as  should  attain  the  age  of  twenty -one, 
and  should  be  desirous  of  going  into  business.      These  pro- 
visions of  the  will  are  wholly  inconsistent  with  the  theory 
that  the  persons  entitled  to  take  are  to  be  ascertained,  and 
the  property  distributed,  at  the  death  of  the  testator.    Indeed, 


600  AMERICAN  PROBATE  REPORTS. 

the  whole  scheme  of  the  will  forbids  the  adoption  of  such  a 
theory. 

In  this  connection,  it  is  proper  to  remark,  that  where  a 
will,  as  in  this  case,  contemplates  distribution  at  a  period 
subsequent  to  the  death  of  the  testator,  the  time  must  be  fixed 
bj  the  will  itself.  It  cannot  be  left  open,  to  be  determined  hj 
the  executors,  as  whim  or  caprice  may  suggest  A  will,  there- 
fore, should  not  be  so  construed  as  to  confer  such  a  power  on 
the  executors.  {Hill  v.  Chapman,  1  Ves.  405  [Semmes'  ed.], 
note  b ;  Jenkins  v.  Preyer,  4  Paige,  47 ;  BuUer  v.  Ommancy, 
4  Buss.  70.]  By  the  English  chancery  rule,  executors  are 
given  twelve  months  from  the  death  of  the  testator  in  which 
to  pay  vested  legacies,  where  a  different  period  is  not  fixed  by 
the  will  itself. 

As  we  constrne  the  will,  the  time  of  distribution  is  fixed 
when  the  youngest  child  of  Mrs.  Osbum  attains  the  age  of 
twenty-one  years — a  period  which  has  not  yet  arrived.  While, 
as  we  hare  just  seen,  a  gift  to  a  class  may  be  so  limited  as  to 
take  effect  in  interest  at  the  testator's  death,  and  yet  not  vest 
in  possession  till  a  future  period,  still  we  do  not  think  this  is 
a  case  of  that  kind.  As  already  seen,  the  general  rule  is,  that 
when  there  is  a  simple  gift  to  a  class,  to  be  jpaid  at  a  fixed 
time,  or  upon  an  event  or  contingency  which  may  happen 
after  the  death  of  the  testator,  and  nothing  appears  to  show 
a  contrary  intention,  the  gift  will  vest  in  interest  at  the  testa- 
tor's death,  and  the  time  of  distribution,  only,  will  be  deferred. 
If,  however,  the  element  of  futurity  is  annexed  to  the  gift 
itself,  and  is  not  merely  indicative  of  the  time  of  payment, 
or  if  the  time  of  payment  i%  m,ade  dencriptive  of  the  doM  thai 
te  to  take,  the  gift  will  not  vest  in  interest  till  the  time  so 
fixed  for  payment  or  distribution  has  arrived.  {Williavis 
V.  Williams^  6  L.  R.  Ch.  782 ;  Festing  v.  Allen,  5  Hare, 
672 ;  Vawdry  v.  Oeddes,  1  R.  &  M.  203 ;  JiuU  v.  Frit- 
chard^  5  Hare,  672  ;  Taylor  v.  Gould,  10  Barb.  888  ;  Burrotcs 
V.  Sherm,  22  How.  Pr.  169 ;  Show  v.  Snow,  49  Me.  159 ; 
Moore  v.  Smith,  9  Watts,  403  ;  Illinoie  Land  and  Loan  Co. 
Y.Bonner,  16  111.  315;    Collier  v.  Slaughter,  20  Ala.  268; 
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Butler  T.  BuOer,  8  Barb.  Ch.  304 ;  Raddiff  v.  Bagakaw,  6 
Tenn.  512.) 

Waiving  the  consideration  that  the  distinction  between  a 
gift  at  a  specified  time,  and  a  gift  generally,  to  he  paid  at  a 
like  specified  time,  has  no  application  to  a  devise  of  real 
property,  and  applying  to  the  limitation  under  consideration 
the  most  liberal  rnle  in  favor  of  vesting,  still  we  do  not  think 
the  property  in  controversy  has  yet  vested  in  interest.  It  will 
be  observed,  that  no  direct  gift  to  the  devisees  is  to  be  found 
in  the  will,  bnt  only  such  as  is  implied  from  the  testator's  ex- 
pressed wish  that  the  estate  should  be  divided  between  them  ; 
yet  we  regard  this  as  equivalent  to  a  direct  gift.  The  devise, 
as  we  construe  it,  is  an  original,  absolute  gift,  at  a  particular 
time,  to  such  of  the  children  of  Mrs.  Osburn  as  shall  he  living 
at  the  designated  time.  By  the  terras  of  the  limitation  the 
element  of  futurity  is  clearly  annexed  to  the  gift  itself,  and 
is  descriptive  of  those  who  are  to  take.  It  is  only  those  who 
are  living  at  that  time  that  come  within  the  description  of  the 
class,  and  to  say  that  parties  may  take  a  vested  interest  under 
a  devise  to  a  class  who  do  not  answer  all  the  marks  by  which 
the  class  is  to  be  ascertained,  is  to  confound  all  distinctions, 
and  disregard  the  plain  requirements  of  the  will.  The  only 
thing  in  the  will  that  affords  the  slightest  foundation  for  the 
construction  that  would  give  the  children  of  Mrs.  Osburn  a 
vested  interest  in  the  estate,  at  the  testator's  death,  is  found 
in  the  following  language,  occurring  in  the  fourth  clause  of 
the  will,  namely  :  ^'  But  should  any  of  the  heirs,  after  arriving 
at  that  age,  wish  to  engage  in  business,  and  wish  to  realize 
atiy  portion  of  their  interest  in  said  estate,  my  executors  can 
give  them  such  an  amount  as  they  may  think  proper,  and 
take  their  individual  note  or  notes,  bearing  interest,  to  be 
added  thereto,  and  deducted  from  their  respective  portions  of 
said  estate  on  the  final  division  of  the  same." 

We  are  of  opinion  no  special  significance  is  to  be  attached 
to  the  fact  that  the  testator  in  this  connection  speaks  of  the 
heirs'  "  interest  in  "  or  "  portion  of  "  the  estate.  In  the  con- 
nection in  which  these  exprei^sions  occur,  the  testator  doubt- 
less means  nothing  more  than  the  presumptive  or  prospective 
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interests  or  portions  of  the  children.  {Hing  v.  Hardvoick^  2 
Beav.  352 ;  Lake  v.  Robinson,  2  Mer.  863,  881,  384 ;  JSbcfe*  v. 
Berkett,  4  DeG.  &  S.  105.)  This  view,  we  think,  is  clearly 
strengthened  by  the  reference  to  the  final  division  of  the  estate 
in  the  conclusion  of  the  citation.  At  any  rate,  the  expres- 
sions in  qaestion  cannot,  on  any  principle  of  recognized  con- 
struction, bo  permitted  to  control  a  clear  and  unequivocal 
limitation  like  the  present,  defining  the  time  of  distribution, 
and  the  class  who  are  to  take.  This  is  expressly  ruled  in 
Bull  V.  Pritchard^  5  Hare,  567,  and  Vawdry  v.  OeddeSy  1 
Buss.  &  Mylne,  208.  In  addition  to  this,  we  think  the  fact 
that  the  testator  required  his  executors  to  take  notes  for  the 
amount  of  the  advances,  is  a  circumstance  tending  strongly  to 
show  that  it  was  not  his  intention  that  the  estate  should  vest  in 
interest  till  the  period  of  distribution — or,  in  other  words,  till 
the  youngest  child  of  Mrs.  Osbnrn  attained  the  age  of  twentj- 
one  years.  The  same  distinction  which  is  taken  between  a 
gift  on  a  particular  day,  and  a  gift  to  be  paid  on  such  day,  is 
also  taken  between  a  case  like  the  present,  where  there  is  a 
simple  direction  to  divide  at  a  specified  time,  and  where  there 
is  an  express  gift,  accompanied  with  a  direction  to  divide  at 
such  specified  time.  In  the  first  case,  the  gift  does  not  vest 
till  the  time  of  division  ;  in  the  second,  it  vests  at  the  testa- 
tor's death,  and  the  division  only  is  postponed.  (2  Jarman  on 
Wilh,  4t5&^  et  seq,)  On  page  457,  the  author  expressly  sajs: 
"  Where  the  only  gift  is  in  the  direction  to  pay  or  distribute  at 
a  future  age,  the  case  is  not  to  be  ranked  with  those  in  which 
the  payment  or  distribution,  only,  is  deferred,  but  is  one  in 
which  time  is  of  the  essence  of  the  gift."  That  is  exactly  the 
case  here.  In  short,  we  hold  the  executors  take,  by  implica- 
tion, a  fee  in  the  legal  estate,  for  the  purposes  of  the  trust 
created  by  the  will,  and  that  the  equitable  interest  does  not 
vest  till  the  youngeet  child  of  Mrs.  Osbum  attains  the  age  of 
twenty-one  years. 

It  necessarily  follows,  from  this  conclusion,  that  the  present 
suit,  in  so  far  as  it  seeks  a  division  of  the  land  in  question,  is 
prematurely  brought.  It  is  manifest,  that  if  the  time  of  di.-tri- 
bution  is  not  fixed  as  stated,  the  will  does  not  determine  the 
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time  at  all,  and  hence  it  is  fixed,  as  matter  of  law,  at  the  death 
of  the  testator ;  for,  as  we  have  already  seen,  it  is  not  a  matter 
which  can  be  left  open,  to  be  determined  in  the  discretion  of 
the  executors.  So,  if  we  concede  the  will  does  not  fix  the 
time  of  distribution,  and  that,  consequently,  the  estate  vested, 
both  in  interest  and  possession,  at  the  testator's  death,  then  it 
is  Yery  dear,  under  the  authorities,  Mrs.  Osburn's  youngest 
child  would  not  be  entitled  to  take  at  all,  as  she  was  bom 
more  than  a  year  after  that  time.  This,  of  course,  would  lead 
to  a  reversal  of  the  decree  of  the  court  below,  as  the  decree 
places  the  youngest  child  upon  the  same  footing  with  the  other 
children. 

Having  reached  tliis  conclusion,  we  should  feel  inclined  to 
withhold  the  expression  of  any  opinion  npon  the  question 
mainly  discussed  by  counsel,  namely,  whether  the  property  is 
to  be  divided  per  capita  or  per  stirpes^  but  for  the  fact  the 
will,  as  already  seen,  authorizes  the  executors,  in  certain  con- 
tingencies, to  make  advances  to  the  devisees  on  account  of 
their  prospective  interests  in  the  estate  when  they  shall  have 
attained  the  age  of  twenty-one  years ;  and  as  it  is  manifest  the 
executors  could  not  so  intelligently  exercise  the  discretion  with 
which  they  are  clothed  by  the  will  in  respect  to  such  advances, 
without  knowing  the  proportions  in  which  they  would  be  en- 
titled to  take,  it  is  clearly  important  that  the  question  should 
be  now  determined.  Keeping  in  view  what  has  already  been 
said,  a  few  words  will  suffice  to  present  what  we  have  to  say 
on  this  subject. 

It  is  conceded,  and  such  is  unquestionably  the  law,  that  if 
a  testamentary  gift  be  made  to  one  person  and  the  children  of 
another  person,  as,  for  instance,  to  A  and  the  children  of  B,  A 
and  the  children  of  B,  in  such  case,  in  the  absence  of  anything 
to  show  a  contrary  intention,  will  take  per  capita^  and  not  per 
stirpes.  (2  Jarman  on  Wills,  756.)  Yet  it  is  equally  well  set- 
tled, that  the  opposite  construction  will  prevail  when  the  in- 
tention to  that  effect  can  be  gathered  from  the  context — or,  in 
the  somewhat  quaint  language  of  Jarman,  ^^  this  mode  of  con- 
struction will  yield  to  a  very  faint  glimpse  of  a  different  inten- 
tion in  the  context.*'     (Id.  757.) 
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The  qaestion  for  determination,  then,  is,  what  is  there  in 
the  context  to  take  the  present  case  ont  of  the  general  rale 
above  stated,  and  which  both  parties  tally  recognize !  After  a 
very  careful  consideration  of  the  various  provisions  of  the 
will,  we  have  been  unable  to  discover  anything  which,  in  our 
jadgment,  affords  even  "  a  faint  glimpse  of  an  intention  "  on 
the  part  of  the  testator  that  the  usual  construction  should  be 
departed  from  in  this  case.  Two  facts  are  disclosed  by  the  will 
which  are  supposed  by  counsel  to  afford  such  evidence,  namely, 
first,  that  appellant  is  characterized  in  the  will  as  heir  of  his 
deceased  mother ;  and  second,  that  the  testator  recognizes  his 
rights  and  claims  as  such,  in  the  legacy  to  him  of  $30,000,  and 
the  giving  of  an  equal  amount  to  Mrs.  Osbum,  the  sister  of  his 
deceased  mother.  These  facts,  particularly  the  last,  are 
pressed  with  great  earnestness.  They  will  be  considered  to- 
gethar. 

As  to  the  first,  we  regard  it  as  of  no  special  significance, 
except  that  it  is  one,  among  others,  which  tends  to  show,  as 
we  have  already  seen,  the  testator,  in  disposing  of  his  prop- 
erty, clearly  had  in  mind  the  objects  of  his  affections,  both 
living  and  dead,and  their  relations  to  one  another,  as  well  as 
to  himself.  Thus  viewing  them,  the  appellant  was  presented 
to  him  in  the  two-fold  character  of  sole  representative  of  his 
deceased  daughter,  and  also  as  a  grandchild.  That  he  should 
have  intended,  as  we  believe  he  did,  to  recognize  him,  in  the 
disposition  of  his  estate,  in  both  these  characters,  was,  to  say 
the  least  of  it,  but  natuml.  Having  a  living  daughter,  she 
was  to  be  provided  for,  and  the  testator  was  the  proper  one  to 
determine  the  amount  necessary  for  that  purpose.  This  was 
done  by  giving  her,  in  her  own  right,  a  valuable  property, 
worth  about  $30,000.  Mrs.  McCartney,  her  deceased  sister, 
tlioagh  dead,  was  equally  an  object  of  the  testator's  affection, 
and  the  only  way  he  could  make  her  equal  with  the  living 
daughter,  and  thereby  give  effect  to  what  may  be  supposed  the 
promptings  of  affection,  was  through  the  appellant,  her  son 
and  only  heir.  How  could  this  be  done  ?  Manifestly,  in  but 
one  way — that  is,  by  giving  to  him  an  amount  equal  to  that 
given  to  the  living  daughter — the  yerj  thing  that  was  done. 
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The  testator  alone  had  the  right  to  determine  what  wonld  be  a 
reasonable  and  proper  provision  for  the  living  danghtur,  and 
for  the  appellant,  as  the  sole  representative  of  his  deceased 
daughter.  This  he  did,  and  we  perceive  no  ground  for  ques- 
tioning its  Hberelity  or  sufficiency,  even  if  we  had  the  right  to 
do  so,  which  we  have  not.  In  all  this,  we  see  nothing  to  jus- 
tify a  departure  from  the  general  rule  requiring  a  per  capita 
division  of  the  estate.  On  the  contrary,  we  think  it  affords 
additional  reasons  why  the  rule  should  be  adhered  to  in  this 
case.  After  having  made  this  equal  and  liberal  provision  for 
the  living  daughter,  and  the  heir  and  sole  representative  of 
the  dead  one,  there  was  yet  a  large  residuum  of  the  estate  to 
be  disposed  of.  That,  as  we  construe  the  will,  he  gave  to  such 
of  his  grandchildren,  Harry  McCartney  included,  as  should  be 
living  at  the  time  of  distribution — or,  in  other  words,  when 
the  youngest  child  of  Mrs.  Orburn  should  attain  the  age  of 
twenty-one  years.  Those  of  the  grandchildren  who  are  living 
at  that  time,  and  take  at  all,  will  take  as  the  will  provides — 
share  and  share  alike.  As  it  is  a  gift  or  devise  to  take  effect 
at  a  future  time,  it  follows  that  it  will  fail  as  to  such  of  the 
grandchildren  who  happen  to  die  before  that  time. 

For  the  reasons  stated,  the  decree  of  the  cuurt  below,  ex- 
cept in  so  far  as  it  relates  to  the  sixty-seven  lots  above  men- 
tioned, is  reversed,  and  the  cause  remanded,  for  further 
proceedings,  in  conformity  with  this  opinion. 

Decree  reversed  in  part  and  in  part  affirmed. 

Mr.  Justice  Magbudeh,  having  been  of  counsel  in  the  court 
below,  took  no  part  in  the  decision  of  this  case. 
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ACCORD  AND  SATISFACTION. 
&«  Legacies,  5. 

APTER-ACQUIRED  REAL  ESTATE. 

Section  2323  of  the  Code,  which  provides  that  **  property  to  be  subse- 
quently acquired  may  be  devised,  when  the  intention  is  clear  and 
explicit,"  has  the  effect  only  to  extend  to  real  property  the  rule 
which  before  existed  at  common  law  in  regard  to  personalty ;  and 
the  meaning  of  the  section  is,  that  subsequently-acquired  property 
shall  be  held  to  pass  by  the  bequest,  whenever  the  intention  of  the 
testator  to  have  it  so  pass  is  fairly  to  be  inferred  from  the  provi- 
sions of  the  will,  when  constructed  according  to  the  established 
rules  for  the  construction  of  such  instruments.  Accordingly, 
where  the  testator  devised  the  remainder  of  his  personal  property 
and  the  whole  of  his  real  estate  to  plaintiflls,  held,  that  it  is  carried 
to  plaintiffs'  real  estate,  the  title  of  which  the  testator  acquired 
after  the  execution  of  the  will  in  question.     Briggs  v.  Briggs^    480 

AGREEMENT  TO  DISPOSE  OF  PROPERTY  BY  WILL. 

One  may  so  bind  himself  to  dispose  of  his  property  in  a  certain  way  by 
will  that,  upon  his  failure  to  do  so,  the  agreement,  if  clearly  estab- 
lished, may  be  enforced  after  his  death  against  his  legal  representa- 
tives.   McEeegany.  O'Neill,  517 

ANNUITY  IN  LIEU  OF  DOWER. 
See  Dower,  8. 

ANTE-MORTEM  PROBATE. 
A  statute  that  provides  for  the  probate  of  a  will  before  the  testator's 
death,  leaving  him  with  power  to  alter  or  revoke  it,  or,  by  removal 
out  of  the  jurisdiction,  to  escape  the  effect  and  operation  of  it,  is 
inoperative  and  void.  The  proceedings  in  such  a  probate  could 
not  be  conclusive  or  in  any  proper  sense  judicial.  Nemo  ett  haeree 
viventis.     Lloyd  v.  Wayne  Circuit  Judge,  1 

ANTE-NUPTIAL  AGREEMENT. 

An  unmarried  woman  executed  a  will ;  and,  on  the  same  day,  she  and 
her  intended  husband  entered  into  an  ante-nuptial  agreement,  pro- 
viding that  she  should  retain  absolute  control  of  all  her  property 
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after  marriage ;  that  she  should  have  full  and  unrestrained  right  to 
dispose  of  the  same ;  that,  at  her  death,  such  property  should  de- 
scend according  to  the  terms  of  a  will  executed  prior  to  the  mar- 
riage, tree  from  all  legal  right  of  her  hushand ;  and  that  the  mar- 
riage should  not  work  a  reyocation  of  the  will,  nor  affect  her  right 
to  alter  the  same  during  the  marriage.  On  the  next  dsj  the  par- 
ties to  the  agreement  were  married,  and  lived  together  until  her 
death,  no  issue  having  been  born  of  the  marriage.  Edd^  that  the 
execution  by  the  will  of  power  of  appointment  in  the  ante-nnptial 
agreement  was  not  revoked  by  the  marriage.     Otgood  v.  BUu^   97 

APPORTIONMENT. 

See  DowEB,  8. 

ATTESTATION. 
Under  the  statute  of  Indiana  it  is  not  necessary  that  the  suhs^bfug 
witnesses  to  a  will  shall  attest  it  at  the  same  time  and  in  the  pres- 
ence of  each  other.    John§on  v.  Johmon^  839 
See  EviDKNOx,  1,  4. 

BEQUEST. 

1.  Where  a  testator  charges  certain  property  given  to  his  children  with 

a  "  comfortable  support  '*  for  two  of  his  sisters  *^  equal  to  what  they 
now  have,*'  a  trust  is  created  in  favor  of  the  sisters  for  a  fixed  sop- 
port,  such  as  they  were  receiving  from  the  testator  at  the  date  of 
the  will,  without  reference  to  the  performance  of  any  services  by 
them.    AUup  v.  CUrU,  497 

2.  Where  a  testator  made  the  following  provision  in  his  will,  ''I  also, 

after  paying  all  debts  and  claims  against  my  estate,  bequesth  and 
devise  the  remainder  of  my  estate  to  be  equally  divided  between 
the  board  of  foreign  and  the  board  of  home  missions,*^  evidence 
dehort^  the  instrument  is  competent  to  show  to  what  or  to  whom 
the  gift  belongs.     Gilmer  v.  Stone^  $S 

See  Chabitablb  Use,  1,  2,  8,  10. 

CHARITABLE  TRUST. 

See  Perfbtuxtt,  1,  2. 

CHARITABLE  USE. 
1.  A  bequest  was  made  to  the  '*  Omro  and  Algoma  Union  Cemetery  As- 
sociation  of  Omro.*'  There  was  no  corporation  of  that  name,  hut 
there  were  corporations  called  respectively  the  "  Omro  Cemetery 
Association  '*  and  the  "  Union  Cemetery  Association,"  both  haylug 
grounds  in  Omro.  The  members  and  incorporators  of  the  latter 
included  inhabitants  of  the  towns  of  Omro  and  Algoma.  Hdd^ 
that  extrinsic  evidence  of  the  above  facts  was  admissible,  and  that 
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the  last-named  corporation  was  the  one  intended.  Wdnter  y. 
MarrU,  168 

5.  A  bequest  of  a  sum  not  exceeding  92,000  to  a  cemetery  asB0ciati6n 

"  for  the  purpose  of  assisting  in  building  a  chai>el  on  or  near  the 
cemetery  grounds,"  with  a  direction  that  if  the  association  will 
not  build  such  chapel  then  it  use  the  income  from  the  sum  be- 
queathed in  improving  the  grounds,  is  valid.  Id, 

3.  A  bequest  of  money  was  made  to  the  *'FiiBt  Presbyterian  Church 

of  the  Village  of  Omro,''  with  directions  that  the  sum  bequeathed 
be  kept  as  a  perpetual  fund  for  the  use  of  said  society,  and  that 
one  half  of  the  interest  arising  therefrom  be  used  in  defraying  the 
expenses  of  the  society,  *<  and  the  balance  distributed  tod  used  for 
the  relief  of  the  resident  poor."    Beld, 

(1)  Extrinsic  evidence  was  admissible  to  show  that  the  *'  First 
Presbyterian  Society  of  the  Town  of  Omro  "  was  intend^. 

(2)  A  beneficial  interest  vested  at  once  in  the  church  corporation, 
and  the  bequest  violates  no  rule  against  perpetuities. 

(8)  The  direction  as  to  the  relief  of  the  resident  poor  was  for  a 
charitable  purpose,  referred  to  residents  6f  the  town  of  Omro  and 
of  the  village  included  within  its  limits,  and  was  sufficiently  defi- 
nite and  certain  to  be  carried  into  execution.  'Id, 

4.  A  bequest  was  made  to  the  testator's  grandson,  the  income  of  which 

was  to  be  used  for  his  support  until  a  certain  age,  when  the  princi- 
pal sum  was  to  be  paid  to  him  '^  provided  he  has  in  the  meantime 
learned  some  useful  trade,  business,  or  profession,  and  is  of  good 
moral  character ;  my  executors  to  determine  whether  said  child  has 
fuUy  complied  with  said  proviso,"  &c.  Held,  that  the  condition 
is  not  indefinite  or  uncertain,  is  not  contrary  to  good  morals  or 
public  policy,  and  is  valid.  Id. 

6.  A  direction  that  upon  a  contingency  mentioned  a  certain  sum  be  ex- 

pended by  the  executors  ^*  for  charitable  purposes  "  at  large,  is  too 
indefinite  to  be  executed.  Id, 

6.  Where  a  bequest  is  for  two  or  more  alternative  uses  of  a  charitable 

nature,  and  one  of  them  is  void  for  uncertainty,  the  whole  gift 
does  not  therefore  fail.  Jd. 

7.  Where  a  will  treats  the  whole  estate  as  personal  property,  directing 

the  payment  of  all  gifts  in  money,  the  executors  have  authority,  by 
necessary  implication,  to  convert  real  estate  into  money.  Id, 

8.  Executors  should  administer  the  estate  according  to  the  will,  al- 

though the  duties  thereby  imposed  include  such  as  are  usually  per- 
formed by  trustees.  Id, 

9.  A  bequest  to  selectmen  '*for  the  special  benefit  of  the  worthy,  de- 

serving, poor,  white,  American,  Protestant,  Democratic  widows 
Vol.  v.— 89 
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and  orphans,"  in  a  designated  town,  is  not  void  for  uncertainty. 
Bearddey  t.  SelseUMn  of  Bridgeport^  398 

10.  Where  a  testator  directed  that  his  residaary  estate  should  be  divided 

into  two  parts,  and  that  one  part  should  be  paid  to  a  religions  cor- 
poration and  the  other  to  a  designated  college,  and  gave  the  reri- 
duum  to  his  executors  in  trust  for  the  payment  of  the  bequests  and 
legacies,  with  power  to  sell  and  convert  the  estate,  real  and  penoo- 
al,  into  money,  it  was  held  that  the  trustees  took  no  title  to  the 
property  under  the  will,  but  that  it  descended  to  the  heiis  of  the 
testator,  and  that  the  gifts  to  the  religious  corporation  and  to  the 
college  were  void.     Ohambeflain  y.  Taylor^  508 

11.  A  bequest  as  follows:  ''I  authorize  my  executrix  to  disbuxse from 

my  estate  to  such  worthy  persons  and  objects  as  she  may  deem 
proper,  such  sums  as  it  is  her  pleasure  thus  to  appropriate,  not  to 
exceed  in  all  five  thousand  dollars,"  is  invalid,  being  neither  the 
creation  of  a  trust,  nor  a  gift  to  the  executrix,  and  a  bequest  in  the 
following  language:  *<I  authorize,  empower  and  direct  my  wife  to 
permanently  dispose  of  the  same  "  [twenty-five  dollars  per  annum, 
the  income  of  a  certain  fund]  '*  for  such  charitable  purposes  as  she 
may  deem  proper,"  is  void  for  uncertainty.    Brittol  v.  BriM,  3SS 

13.  A  municipal  corporation  may  hold  property  in  trust  under  a  wiU  for 
charitable  uses,  and  may  be  compelled  to  execute  such  a  trost 
Peyitado  v.  Peynado^  48S 

18.  A  bequest,  the  object  of  which  is  *'  the  establishment  of  a  peimanent 
fund  for  the  charitable  assistance  and  benefit  of  indigent,  unmarried 
Protestant  females  over  the  age  of  eighteen,  residents  of  B.,"  which 
the  testator  directs  to  be  transferred  to  the  '*  Protestant  Widows' 
Society  of  B.,  to  be  forever  held  and  managed,"  &c.,  and  if  this 
cannot  lawfully  be  done,  then,  that  the  trustees  shall  obtain  an  act 
of  incorporation  for  a  charitable  institution  under  the  name  of  the 
*'  Burroughs  Home,"  to  which  the  property  shall  be  transferred,  ifi 
in  all  respects  legal,  and  may  be  carried  out.  2Vg9pafi'<  ^ 
peal,  m 

See  CoKDinoK  Pbbckdkvt,  8,  4»  6. 
CODICIL. 

1.  The  execution  of  a  codicil  effects  the  republication  of  a  will,  so  that 

both  the  will  and  the  codicil  speak  from  the  date  of  the  latter. 
Hatcher  v.  Hatcher,  439 

2.  Where  a  testator  made  a  codicil  to  his  will  in  the  following  lan- 

guage :  '*  Whenever  the  youngest  of  my  grandchildren  shall  attain 
the  age  of  eighteen  years,  the  respective  shares,  the  income  of 
which  is  given  to  my  sons,  shall  be  divided  in  fee  equally  among 
their  respective  children  then  living,  and  if  any  of  them  shall  then 
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have  deceased,  leaving  children  or  other  descendants,  then  such 
children  or  other  descendants  shall  take  the  share  which  would 
haye  helonged  to  his  or  her  deceased  parent  or  ancestor,  had  he  or 
she  then  been  liying,"  the  devise  is  void  as  in  contravention  of  the 
statute  against  perpetuities.     WheeUr  v.  FeXLovta^  76 

d.  By  the  sixth  clause  of  his  will,  made  in  1829,  a  testator  devised  and 
bequeathed  to  his  three  sons,  Edward,  James,  and  Daniel,  and  the 
survivors  or  survivor  of  them,  and  the  heirs,  &c.,  of  the  survivor, 
for  and  during  tAa  2|/Si  of  his  daughter,  Elizabeth  Tayloe  Winder, 
*"  and  no  longer,'*  his  farm  in  Talbot  county,  called  Knightly,  and 
also  the  sum  of  $5,000,  in  special  trust  and  confidence,  that  they 
should  collect  and  receive  the  profits  and  interest  thereof,  and  pay 
the  same  over  to  her,  for  her  sole  use  and  benefit,  during  her  natu- 
ral life,  whose  receipts  in  writing  therefor  should  be  a  sufficient 
discharge  to  the  said  trustees,  her  coverture  notwithstanding;  and 
Jram  and  aft&r  her  death^  he  devised  and  bequeathed  the  said  farm 
and  money  before  given  in  trust  for  the  benefit  of  his  said  daugh- 
ter, directly,  and  not  in  trust,  to  her  child  or  children,  if  any,  their 
heirs,  &c.,  equally  to  be  divided  between  them,  share  and  share 
alike.  By  a  codicil  made  in  1884,  the  testator  bequeathed  to  his 
two  sons)  Edward  and  James,  *4n  special  trust  affreedldy  with  the 
profniiane  of  my  said  feiU,  the  sum  of  96,000  (in  addition  to  the 
$5,000  devised  in  my  said  will),  also  all  the  servants  or  slaves  and 
other  articles  held  by  me  under  a  bill  of  sale  from  Edward  8. 
'Wuider,  and  all  servants  or  slaves  of  mine  which  may  be  in  the 
service  or  possession  of  the  said  Edward  8.  Winder,  or  living  on 
the  farm  called  Knightly,  at  the  time  of  my  death,  for  the  use  and 
benefit  of  my  daughter,  Elizabeth  Tayloe  Winder."    EM, 

4.  That  the  additional  bequest  of  $5,000,  and  of  the  proceeds  of  the 

sale  of  the  slaves  mentioned  in  the  codicil,  was  for  the  life  of  Mrs. 
Winder  only,  without  remainder  to  her  children,  and  passed  at 
her  death  to  the  three  sons  of  the  testator,  under  the  residuary 
clause  of  his  will.    Buchanan  v.  Lloyd,  80 

5.  Whenever  it  is  rendered  necessary  or  proper,  for  determining  the 

rights  of  parties,  that  the  opinion  of  the  court  should  be  taken  as 
to  the  proper  construction  of  a  will,  and  the  necessity  for  such 
resort  has  been  occasioned  by  the  doubtful  or  ambiguous  terms 
employed  by  the  testator,  it  is  proper  to  award  the  costs  against 
the  residuary  fund  of  the  estate.  Id, 

CONDITION  PRECEDENT. 
1.  Where  a  legacy  is  given  upon  a  condition  precedent,  not  performed, 
the  legacy  falls  into  the  residue;  and  when  a  legacy  lapses,  there 
being  no  residuary  bequest,  the  subject-matter  of  the  legacy  will 


612  IKBEX. 

CONDITION  PRECEDENT— «onetntM(2. 

go  to  the  next  of  kin  aa  estate  ondispoaed  of  under  the  viU. 
MUU  ▼.  Newberry,  S18 

2.  Where  a  bequest  is  accompanied  by  words  expressing  a  command, 
recommendation,  entreaty,  wish,  or  hope,  on  the  part  of  the  testa- 
tor, that  the  donee  will  dispose  of  the  property  devised,  in  fiTor 
of  another,  a  tmst  will  be  created — first,  if  the  words,  on  the 
whole,  are  sufficiently  imperative ;  second,  if  the  snhject  he  soffi- 
ciently  certain ;  and  third,  if  the  object  be  also  sufficiently  cer- 
tain. 11 

8.  A  devise  or  bequest  for  a  public  charitable  use  is  favored  in  law,  and 
a  will  giving  the  same  should  receive  a  more  liberal  constnictioD 
than  will  be  allowed  in  gifts  to  individuals,  and  courts  of  equity 
have  gone  great  lengths  by  creating  implied  or  constructive  tnuts 
from  mere  recommendation  and  precatory  words  of  testators;  bat 
in  modem  times  the  disposition  is  to  give  the  words  used  their 
natural  and  ordinary  sense,  unless  it  is  clear  they  are  used  in  i 
peremptory  sense.  11 

4.  Where  a  devise  is  made  in  fkvor  of  a  particular  person,  with  a  gen- 
eral intention  in  favor  of  a  class  to  be  selected  by  such  penon, 
whose  duty  it  is  made  to  execute  the  power  givep,  the  court  will 
not  permit  the  object  of  the  power  to  suffer  by  the  neglect  or  re- 
fusal of  the  donee,  but  will  fasten  upon  the  property  a  trust  for  the 
benefit  of  the  class,  or  carry  into  effect  the  testator's  general  inten- 
tion. The  failure  of  the  particular  mode  by  which  the  charity  is  to 
be  eifected  will  not  defeat  the  charity,  but  equity  will  substitate 
another  mode  to  give  it  effect.  Id, 

6.  To  constitute  a  valid  tmst  by  a  devise,  three  drcnmstances  most 
concur:  sufficient  words  to  raise  it,  a  definite  subject,  and  a  cer- 
tain or  ascertained  object.  If  the  subject  of  the  charity  is  not 
certain,  no  tmst  arises.  If  the  words  by  which  the  trust  is  ex- 
pressed, or  from  which  it  may  be  implied,  give  the  first  taker  the 
power  of  withdrawing  any  part  of  the  subject  from  the  object  of 
the  wish  or  request,  or  of  applying  it  to  his  own  use,  the  subject 
can  not  be  considered  certain,  and  a  court  of  equity  will  not  create 
a  tmst.  Id^ 

See  Holographic  Will. 
CONDITIONAL  LmiTATION. 

1.  Where  there  is  a  devise  or  bequest  to  one  absolutely,  and  in  the 
event  of  his  death,  to  another,  it  is  the  settled  rale  that  the  words 
of  contingency  refer  to  a  death  in  the  lifetime  of  the  testator;  so 
also  where  the  devise  over  is  not  dependent  solely  upon  the  event 
of  death,  but  upon  a  death  in  connection  with  some  ooUateral 
event,  as,  e,  g.,  death  without  issue,  death  without  children,  and 
the  like.     Vanderue  v.  Slingerland,  '1 
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2.  This  latter  extension  of  the  role  rests  more  apon  authority  than  upon 
reason,  and  the  tendency  of  the  courts  in  this  country  is  to  lay 
hold  of  slight  circumstances  in  the  will  to  vary  the  construction, 
and  to  give  effect  to  the  language  of  the  testator  according  to  its 
natural  import.  Id. 

CONSTRUCTION. 

1.  Where  a  devise  is  made  to  a  class  of  persons  not  named,  '*  as  heirs 

at  law  "  of  the  testator,  so  that  reference  has  to  be  made  to  the 
statute  to  ascertain  the  persons  who  constitute  his  heirs,  the  pro- 
Tisions  of  the  statute  as  to  the  quantity  each  shall  take  must  also 
govern.  In  such  case  the  estate  devised  will  be  divided  among 
his  heirs,  as  in  cases  of  intestacy.    Xdley  v.  Vigas,  816 

2.  A  will  provided  as  follows:  ''After  my  lawful  debts  are  paid  and 

discharged,  I  give,  bequeath,  and  dispose  of  as  follows,  to  wit:  To 
my  beloved  wife,  M.  J.,  all  that  is  in  my  possession  at  the  time  of 
my  decease;  and  also  my  wife  have  right  to  sell  the  estate,  if  that 
will  be  her  choice.  And  after  my  wife's  decease,  the  property  to 
be  parted  to  my  dear  children  in  equal  shares."  Hsld,  that  the 
vndow  took,  under  the  will,  only  an  estate  for  life  in  the  property, 
with  power  to  sell  such  life  estate,  and  that  the  children  took,  in 
equal  shares,  a  vested  remainder  in  fee.    Jimes  v.  Janes,  806 

8.  The  provisions  of  a  will,  so  long  as  they  are  lawful,  must  be  so  con- 
strued as  to  cany  out  the  evident  intention  of  the  testator.  The 
executor  of  a  will  may  be  at  once  trustee  and  beneficiary  under  it. 
OummingsT.  Corey,  .  222 

4.  The  testator  gave  an  annuity  of  9200  to  his  sister,  and  directed 

$8,800  to  be  paid  at  her  death  to  her  children  *'  and  their  repre- 
sentatives, if  deceased,  excepting  "  W.  At  the  date  of  the  will, 
eight  of  the  sister's  children  were  living,  and  two  deceased,  one  of 
whom  was  the  mother  of  W.  and  the  plaintiff:  Held,  that  it  was 
clearly  not  the  intention  of  the  testator  to  exclude  the  issue  of  the 
two  persons  deceased ;  and  that  the  plaintiff  was  entitled  to  share 
in  the  bequest  as  a  primary  legatee.     BroMon  v.  Phelpi^  281 

5.  When  a  testator  makes  a  specific  devise  of  a  tract  of  land,  and  then 

sells  a  portion  of  the  tract,  and  afterwards  repurchases  that  por- 
tion, the  whole  tract  will  pass  to  the  devisee  on  the  death  of  the 
testator,  if  it  is  manifest  from  the  terms  of  the  will  that  it  was  the 
intention  of  the  testator  to  dispose  of  all  the  property  which  he 
might  own  at  the  time  of  his  death.    Hopper,  Estate  of,  161 

6.  A  testator  by  bis  will  gave  to  his  wife  the  use  of  his  furniture,  pic- 

tures, and  books ;  and  provided  that  '*  all  such  articles  as  are  not 
consumed  in  the  use,  and  shall  remain  in  existence  at  my  wife's 
marriage  or  decease,  shall  then  go  to  my  children."  The  will  also 
gave  to  the  wife  all  his  estate,  real  and  personal,  to  hold  during 
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her  'widowhood,  and  further  provided  as  follows:  "At  the  decease 
of  my  wife,  all  my  estate,  real  and  personal,  shall  go  to  and  be 
equally  divided  among  my  children,  the  issue  of  a  deceased  child 
standing  in  the  place  of  the  parent."  HM^  that,  under  the  last 
clause,  the  children  of  the  testator  took  vested  interests.  Oibbeiu 
T.   Oibbent,  93 

7.  Under  a  bequest  to  certain  children  and  grandchildren  equally,  the 

legatees  take  per  capita  when  there  is  nothing  in  the  will  to  in^- 
cate  a  different  intention  on  the  part  of  the  testator.  Eimbro  v. 
Johmton^  495 

8.  Where  the  intention  ot  a  testator  to  give  a  fee  or  other  entire  inter- 

est in  the  land  does  not  clearly  appear  from  the  words  used  in  the 
clause  of  the  will  devising  the  land,  resort  may  be  had  to  the  in- 
troductory clause  to  explain  their  n^eaning;  and  where  the  word 
property  is  so  used  in  the  former  clause  as  to  leave  a  doabt  as  to 
the  testator's  intention,  and  the  same  word  is  used  in  the  latter 
clause,  and  such  clause  clearly  shows  an  intention  upon  his  part  to 
dispose  of  all  his  estate,  it  will  be  held  that  the  fee,  or  other  entiie 
interest  in  the  land,  was  intended  to  be  given,  and  passes  to  the 
devisee,  the  other  parts  of  the  will  consisting  with  such  an  inten- 
tion.   Bobineon  v.  Eandolph,  447 

9.  No  particular  form  of  words  is  necessary  to  the  creation  of  a  sepa- 

rate equitable  estate.  It  may  be  declared  in  express  terms,  or  in- 
ferred from  the  provisions  of  the  settlement  as  to  the  mode  of  en- 
joying it.  Id. 

10.  No  technical  words  are  necessary  to  a  devise  of  a  fee  simple  estate 

in  land.  The  word  property y  in  the  words  of  gift,  or  dispositive 
part  of  a  will,  carries  the  fee  or  other  entire  interest  of  the  testator 
in  the  land,  unless  it  is  otherwise  shown  by  the  will  that  it  was  his 
intention  to  give  a  less  estate.  /i. 

11.  A  father  devised  eighty  acres  of  land  to  his  daughter.    Conmdering 

the  item  giving  it  to  her,  and  other  parts  of  the  will,  it  is  held 
that  he  gave  his  entire  interest  in  the  land.  The  same  item  of  the 
will  provides  as  follows:  '*  I  dedre  it  to  be  well  improved,  and  ta 
have  a  good  tenement  bouse  built  upon  it.  This  property  I  desire 
to  secure  to  her  so  that  neither  she  nor  her  husband  can  eyer  dis- 
pose of  it.  I  appoint  J.  J.  D.  trustee,  to  support  these  bequests 
according  to  the  tenor  of  the  same."  Subsequently  to  the  testa- 
tor*s  death  the  daughter  married,  and  is  still  under  coverture. 
Eeldy  that  the  legal  title  is  in  the  trustee  and  that  the  property  is 
the  daughter's  separate,  equitable  estate,  subject  during  coverture 
to  the  restraint  imposed  upon  the  power  to  dispose  of  it.  Id. 

12.  The  words  "share,"  "part,"  and  "portion,"  as  used  in  wills,  are 

frequently  synonymous,  especially  when  applied  to  property  ac- 
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quired  from  an  ancestor,  but  the  word  "portion**  is  the  most 
comprehensive,  and  includes  all  the  property  or  estate  so  receiyed. 
Zewi8*s  Appeal^  640 

DECLARATIONS  OF  THE  TESTATOR. 

See  Rbyocatiok,  8 ;  Eyidbncb,  2. 
DEED. 

1.  A  testamentary  disposition  of  property  is  ambulatory  until  the  death 

of  the  testator,  when  it  takes  effect;  but  a  deed  for  an  interest  in 
land  must  take  efEect  upon  its  execution  or  not  at  all.  A  party 
cannot  make  a  deed  for  land  and  retain  its  custody,  and  haye  it 
operate  as  a  conyeyance  only  after  his  death.  It  takes  effect  at  once 
or  not  at  alL     Clwe  y.  Jonee,  841 

2.  A  conyeyance  of  land  or  a  deed  may  be  good  as  a  voluntary  settlement 

however,  though  it  be  retained  by  the  grantor  in  his  possession  un- 
til his  death,  when  the  circumstances,  aside  from  the  retention  of 
the  deed,  do  not  show  the  grantor  did  not  intend  it  to  operate 
immediately.  Id, 

8.  An  instrument  purporting  to  be  a  deed  of  gift,  but  inoperative  for 
want  of  delivery,  cannot^  in  the  absence  of  proper  evidence  that  a 
testamentary  disposition  was  intended,  be  admitted  to  probate  as 
a  will.    Sierrett,  EitaU  of,  87 

4.  Two  instruments  in  the  handwriting  of  the  deceased,  attached  to- 
gether, and  found  among  his  papers,  one  being  in  the  form  of  a 
letter  signed  by  him  and  addressed  to  bis  sister,  and  the  other  pur- 
porting to  be  a  copy  of  a  deed  of  gift  from  the  former  to  the  latter, 
and  it  appearing  on  the  face  of  the  letter  that  the  property  described 
in  the  deed  was  intended  by  the  deceased  as  a  provision  for  the 
sister  after  his  death,  held,  to  be  a  will  and  admissible  to  pro- 
bate. Id. 

DEFICIENCY  OP  ASSETS. 

When  the  possibility  of  a  failure  of  sufiScient  assets  to  meet  the  legacies 
named  by  a  testator  in  his  will  has  not  been  anticipated  and  spe- 
cially provided  for  by  him,  the  presumption  of  intended  equality 
prevails  between  general  legatees,  as  well  as  equality  in  respect  to 
the  share  to  be  borne  in  all  deficiencies  of  assets.  In  the  adminis- 
tration of  testamentary  assets  where  there  is  a  deficiency  of  such 
assets  after  the  payment  of  debts,  expenses,  and  specific  legacies, 
the  loss  is  to  be  borne  pro  rata  by  those  pecuniary  legacies  which 
are  in  theiiv  nature  general.     JEmeryy,  Batchelder,  877 

DESTRUCTION  OP  A  WILL. 
See  EyiDBNCE,  1,  8. 

DEVISAVIT  VEL  NON. 

See  JjKDwa  Infltjenob. 
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1,  Where  property  is  devised  to  one  absolutely,  and  in  the  ereat  of  hiB 

death  to  another,  the  contingency  contemplated  is  held  to  be  a 
death  in  the  lifetime  of  the  testator  only  where  there  is  no  evidence 
in  the  will  of  a  different  intention.  Nsw  Torh^  Laekawanna  and 
Wmtem  By.  Oo.y  In  re,  50S 

2.  The  probate  courts  of  Michigan  haye,  in  probate  matteri,  a  genenl, 

for  the  most  part,  exclusive  jurisdiction ;  and  their  orders  cannot 
be  attacked  collaterally  upon  any  assumption  that  evidence  was 
wanting  to  support  jurisdictional  allegations;  their  action,  when 
properly  invoked,  is  presumed  to  be  rightful.  Moiford  v.  JDi^en- 
haeUr,  1S5 

8»  A  devise  of  property  for  the  devisee's  natural  life,  with  anthoiity  to 
dispose  of  enough  for  his  support,  if  the  use  of  it  should  be  issoffi- 
cient,  gives  only  a  life  estate  with  conditional  power  of  disposal 
And  so  long  as  any  money  bequeathed  by  the  will  is  available  for 
the  devisee's  support,  the  real  property  cannot  be  sold  for  that 
purpose.  /<i 

4.  A  fund  provided  for  the  "  support "  of  a  person  cannot  be  appropri- 

ated to  the  building  or  completion  of  a  dwelling-place.  Id. 

5.  A  testator  devised  to  his  wife  as  f  oUows:  **•  All  my  real  estate,  to- 

gether with  any  and  all  right,  title,  and  interest  which  I  have  in 
and  to  any  and  all  real  estate,  or  aoy  and  all  which  I  may  hereafter 
acquire,  to  remain  hers  so  long  as  she  shall  remain  unmarried  after 
my  decease.  But  if  she  shall  marry  again,  then  from  that  time  she 
shall  be  entitled  to,  and  receive  only  one-third  part  of  all  that  re- 
mains. It  is  my  desire  and  will  that  said  real  estate  shall  remain 
as  it  is  for  twenty  years,  giving  all  the  income  thereof  to  my  said 
wife,  but  authorizing  her,  in  case  of  necessity,  to  sell  any  part 
thereof  for  her  support  and  maintenance  during  her  widowhood" 
with  no  devise  over.  The  widow  died  without  having  married 
again.  Hidd :  1.  That  the  widow,  by  clear  and  apt  words  of  the 
will,  took  a  life  estate  only.  2.  That  the  contingent  authority  to 
sell  for  her  support  during  the  widowhood,  did  not  enlarge  her 
estate  to  a  fee,  conferring  only  a  power  and  not  property.  Nath  t. 
8imp$(m,  857 

See  CONSTBUOTIOK. 

DOWER. 
1.  Dower  is  not  excluded  by  a  provision  for  the  wife  of  the  testator 
except  by  express  words  or  necessary  implications,  nor  is  the  in- 
tention to  put  the  widow  to  an  election  to  be  inferred  from  the 
extent  of  the  provision,  or  because  she  is  devisee  for  life  or  in 
fee,  or  because  it  seems  inequitable  to  permit  her  to  claim  both  the 
provision  and  the  dower.    Kanvalinka  v.  SMegel,  810 
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d.  Where  the  testator  gives  the  residuum  of  his  estate  to  his  executors, 
to  sell  and  dispose  thereof,  aod  to  divide  the  proceeds  equally  be- 
tween his  *' wife  and  children,  share  and  share  alike,''  the  widow 
is  not  thereby  put  to  her  election,  but  is  entitled  to  her  dower  in 
addition  to  such  a  provision  for  her  in  the  will.  Id. 

8.  Ad  annuity  given  to  a  widow  in  lieu  of  dower  is  apportionable,  and 
payable  for  a  part  of  the  year,  to  the  time  of  the  annuitant's  death. 
Oushing's  WiU,  295 

4.  A  testamentary  gift  by  a  husband  to  his  wife  was  accompanied  by  a 
provision  that  it  should  be  in  lieu  of  her  dower  and  of  any  other 
right  to  which  by  law  she  might  be  entitled  in  his  estate,  real  or 
personal.  Held,  that  the  gift  was  intended  to  be  in  satisfaction  of 
such  rights  only,  in  or  to  the  testator's  property,  as  the  law  gives 
her  as  his  widow ;  and  consequently  that  it  will  not  prevent  recov- 
ery upon  a  mortgage  (given  by  him  to  her  before  marriage)  held  by 
her  upon  his  property.    BuueU  v.  Minton^  126 

BLEOTION. 

8eg  DowBR,  1,  2.  ' 

ESTATE  TAIL. 

See  Bulb  in  Shbllbt'b  Case,  6,  7. 
BVTDENCE. 

1.  The  contents  of  a  lost  or  destroyed  will  may,  in  Illinois,  be  proved 

by  the  testimony  of  a  single  witness.    Matter  of  Page,  667 

2.  It  IS  not  necessary  to  the  validity  of  a  will  that  it  should  be  read  by 

or  to  the  person  executing  it;  it  is  sufficient  if  the  court  is  satisfied, 
by  competent  evidence,  that  the  contents  of  the  will  were  known 
to  and  approved  by  the  person  executing  it,  at  the  time  it  was  ex- 
ecuted as  a  will.     Worthingtan  v.  KUmm,  415 

8.  The  evidence  showed  that  at  the  time  of  the  destruction  of  the  will 
the  testatrix  was  very  ill  in  bed,  and  in  a  semi-comatose  condition; 
her  attendant  handed  her  the  will  and  immediately  afterwards  she 
saw  it  in  the  fire,  but  made  no  attempt  to  rescue  it.  Whether  the 
will  was  thrown  into  the  fire  by  the  testatrix,  or  accidentally  fell 
there,  was  not  shown :  HM,  that  the  evidence  did  not  prove  a 
fraudulent  destruction  of  the  will  by  the  attendant.  Kidder, 
EstaU  of,  154 

4.  A  will,  executed  and  presented  for  probate  prior  to  the  statute  of 
1884,  was  void  when  one  of  the  three  witnesses  to  it  was  the  hus- 
band of  one  of  the  legatees.  A  statute,  which  changes  the  rules  of 
evidence  relating  to  the  execution  of  wills,  does  not  have  a  re- 
trospective operation.  A  will  must  be  proved  as  the  law  required 
at  the  time  of  its  execution.     Giddings  v.  Turgeon,  201 

See  Revocation,  8 ;  Undue  Influence,  1,  6 ;  Attestation. 
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EXECUTORS. 
The  net  income  of  a  epecified  amount  was  given  by  a  testator  to  fau 
widow  for  life,  and  his  execntors  were  instracted  to  invest  one- 
third  of  the  principal  thereof  in  designated  securities,  and  were 
given  a  qualified  discretion  as  to  the  investment  of  the  balance. 
They  were  also  directed  to  set  aside  from  the  remainder  of  the  es- 
tate a  certain  amount,  "  property  which  they  may  deem  to  be  fiizly 
worth  that  sum,'*  one-half  of  which  should  be  in  safe  nilroad 
bonds,  or  good  bonds  and  mortgages,  and  the  income  tbereforai 
should  be  paid  to  his  children  for  life,  '^  or  to  the  heirs  of  any  of 
my  children."    They  were  also  to  ^'promptly  pay  or  set  adde** 
$10,000,  the  income  of  which  should  be  paid  to  B.  for  life,  and  to 
B.'s  father  for  his  life,  should  he  survive  B. ;  and  $8,000  "  shall  be 
set  aside  and  held  in  trust  for  each  of  my  grandchildren  Umng  at 
the  time  of  my  deeetue,  and  shall  be  paid  over  to  each  of  them,  as  he 
or  she  shall  attain  their  twenty-second  year  of  age."  He  then  gave 
the  residue  of  his  estate  to  his  surviving  children,  equally,  and  ap- 
pointed his  executors.     Held^  that  the  executors  were  to  be  alto 
trustees  of  all  these  funds;  that  the  gift  to  the  children  was  not 
within  the  rule  againU  perpetuities,  because  the  issue  of  any  child 
dying  should  be  entitled  to  the  parent's  share  of  the  income  only 
until  the  death  of  all  of  testator's  children,  when  the  prindpal 
should  be  divided ;  that  a  grandchild  bom  two  days  after  testator's 
death  took  under  the  gift  to  each  of  his  grandchildren  ''  living  at 
the  time  of  my  decease; "  and  that,  under  the  residuary  clause, 
the  children  took  the  principal  of  the  gifts  to  the  widow  and  to  B. 
after  their  estates  for  life  therein  had  determined.    Bandog  v. 
Bandolph,  406 

EXPERT  TESTIMONY. 

See  Undue  Influbiiob,  6. 

EXPRESS  TRUST. 

See  Codicil,  2,  8,  4;  Chabitablb  Usb,  10, 12,  13. 


FOREIGN  WILL. 

1.  Where  there  is  a  testamentory  gift  of  property  to  one  person  and  the 

children  of  another,  all  the  beneficiaries,  in  the  absence  of  a  con- 
trary intention  to  be  gathered  from  the  context,  will  tsike per  capita 
said  not  per  stirpes,    IfeOartney  r.  (hUnirn,  5tH 

2.  A  decree  of  a  court  of  competent  jurisdiction  in  another  State,  deter- 

mining the  nature  and  extent  of  the  interests  given  to  the  several 
devisees  in  such  State.  Id. 

See  Will  of  a  NoK-BSsiDEirr. 
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GIFT  m  SATISFACTION  OF  DEBT. 
A  husband  receiyed  $1,000  from  his  wife  to  invest  for  ber,  and  paid  her 
the  interest  thereon  for  the  first  year.  By  his  will  and  verbal  ad- 
missions he  recognized  his  indebtedness  to  her.  By  a  subsequent 
will  he  provided  for  the  payment  of  all  his  just  debts,  ''  if  any,'' 
and  gave  her  $2,000,  payable  in  one  year  ailer  his  death,  and  the 
interest  on  $4,000  during  her  lifetime,  and  stipulated  that  these 
gifts  should  be  in  lien  of  her  dower  "  or  any  other  claim  she  may 
have  against  my  estate."  Beld,  (1)  that  the  relation  of  the  testator 
to  his  wife  was  that  of  a  trustee;  (2)  that  the  statute  of  limitations 
did  not  run  against  her:  (8)  that  the  liability  was  not  discharged 
by  her  general  statements  as  to  the  motive  of  the  transaction,  or  as 
to  her  having  released  her  husband  from  liability;  (4)  that  the 
testamentary  gifts,  having  been  accepted  by  her,  the  claim  was 
thereby  satisfied.    Rutiling  v.  Buding^s  Admr^  251 

HOLOGRAPHIC  WILL. 

A  testament  in  these  words,  ''If  any  accident  should  happen  to  me 

that  I  die  from  home,  my  wife  shall  have  everything  I  possess/' 

&c.,  is  a  valid  wUl,  and  the  widow  will  take  thereunder,  even 

though  the  testator  die  at  home.    Lik^fiM  v.  LUk^flM,  478 

INGOME. 

1.  Where  a  testator  leaves  money  in  trust,  the  income  from  which  is  to 

be  paid  to  a  specified  beneficiary,  the  bequest  being  made  payable 
to  the  trustee  within  one  year  from  the  testator's  death,  at  tiie  con- 
venience of  the  executors,  it  will  not  carry  interest  \mtil  the  end 
of  a  year  from  the  testator's  death.     BartUtt  v.  Slater^  180 

2.  A  gift  of  income  from  a  fixed  time  is  not  the  gift  of  an  annuity.    Id. 
INTEREST. 

A  testator  by  his  will  directed  his  executors  to  set  apart  the  sum  of 
$20,000  in  gold,  and  let  it  remain  as  so  much  unproductive  capital, 
not  even  lending  it  on  interest,  and  on  the  day  that  his  great- 
granddaughter  (naming  her)  arrived  at  the  age  of  twenty-one 
years,  to  pay  over  to  her  the  said  sum  in  gold  as  a  birthday  present, 
the  legacy  not  to  vest  in  her  until  that  day.  The  executor  col- 
lected the  requisite  amount  of  funds,  and  then  loaned  the  same 
on  time,  at  the  rate  of  ten  per  cent,  per  annum,  payable  in  gold. 
Held^  that  the  legatee  was  entitled  to  the  interest.  WhiiAoartk  v. 
Swing,  469 

Ses  Ikcomb,  1 ;  Lbgacibs,  4. 

LATENT  AMBIGUITY. 
See  Bbqubst,  2. 
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LEGACIES. 

1.  The  law  of  the  tUiu  of  immoyable  property  goveniB  excliulvely  u 

to  all  rights,  interests,  and  title  in  and  to  the  property,  and  as  to 
the  capacity  or  incapacity  of  a  testator,  and  the  extent  of  bis 
power  to  dispose  of  it,  and  the  descent  and  heirship  thereof,  and 
the  manner  of  its  disposal  for  the  payment  of  debts.  WUUam$  t. 
mtM,  48 

2.  Courts  of  equity  in  the  State  in  which  lands  are  situated  haye  ezclo- 

sive  jurisdiction  as  to  legacies  charged  upon  them.  The  accept- 
ance of  a  devise  of  land  renders  the  devisee  personally  liable  for 
a  legacy  charged  upon  the  land.  Courts  of  equity  have  power  to 
remove  trustees  for  neglect  or  breach  of  duty,  but  will  not  remove 
them  for  every  mistake  or  neglect  of  duty,  but  such  only  as  endan- 
ger the  trust  property,  or  show  a  want  of  honesty  or  capacity  to 
execute  their  duties,  or  a  want  of  reasonable  fidelity.  A  trustee 
appointed  by  a  testator  will  not  be  removed  for  insolvency,  nor 
required  to  give  bond,  when  the  testator  has  not  required  a  bond 
and  the  bill  does  not  show  that  he  is  less  solvent  than  when  he  was 
appointed.  Id. 

8.  A  testator  by  his  will  gave  pecuniary  legacies  to  certain  persons,  and 
provided  that,  if  any  of  them  *' shall  die  before  my  decease,  I  give 
the  sums,  which  I  have  given  to  them  respectively,  respectively  to 
those  persons  living  at  the  time  of  my  decease,  who  shall  then  be 
next  of  kin  respectively  of  those  of  them  whom  I  may  survive.'^ 
One  of  these  legatees  died  in  the  lifetime  of  the  testator,  leaving  as 
his  nearest  relatives  a  brother  and  three  nephews,  sons  of  a  deceased 
brother,  all  of  whom  survived  the  testator.  Eeld,  that  the  brother 
of  the  legatee  was  entitled  to  the  legacy,  to  the  exclusion  of  the 
nephews.    Suxuey  v.  Jaeques.  412 

4.  Legacies,  unless  otherwise  controlled  by  the  will,  draw  interest  after 

one  year  from  the  probate  of  the  will ;  and  the  rule  is  not  affected 
by  the  fact  that  the  executor  is  unable  to  gather  in  the  assets  and 
pay  the  legacy  within  the  year.  Vermont  Baptist  CoMetUion  v. 
Ladd,  «)5 

5.  When  there  is  a  dispute  between  an  executor  and  a  legatee  as  to  the 

amount  of  interest  due  on  a  legacy,  on  account  of  the  expense  and 
delay  caused  by  a  long  litigation  carried  on  for  the  protection  of 
the  estate,  an  acceptance  by  the  legatee  of  a  sum  less  than  the  one 
due  on  the  legacy  is  an  accord  and  satisfaction,  if  the  payment  is 
made  upon  the  express  condition  that  it  shall  be  in  full  for  the 
balance  due,  and  the  money  accepted  without  protest  against  such 
condition.  Id. 

LEX  RBI  SITUS. 

Bee  Leoaoibs,  1. 
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LIFE  ESTATE. 

1 .  A  bequest  of  personal  property  to  a  ^ife  for  use  daring  ber  life,  with 

'  power  to  control  and  manage  tbe  same,  and  at  ber  death  all  re- 
maining to  go  to  grandchildren,  yests  in  ber  life  interests,  but  with 
no  absolute  power  of  alienation.  One  baying  an  estate  in  remain- 
der in  personal  property  may  maintain  a  suit  against  tbe  life-owner 
for  tbe  protection  of  his  interest.    Goudie  y.  Johmtorij  851 

2.  A  testator  by  bis  will  deyised  and  bequeathed  all  his  real  and  personal 

property  to  bis  wife  for  life,  and  provided  that  at  her  death  any 
and  all  of  the  property  and  estate  so  granted,  **  or  any  part  of  the 
same  then  lefl  by  her,"  should  be  diyided  among  bis  children. 
Tbe  will  also  contained  a  provision,  as  follows:  '^I  make  this  a 
condition,  that  my  said  wife  shall,  out  and  from  said  property  left 
ber,  provide  for  tbe  maintenance  and  education  of  my  children." 
A  power  to  sell  and  convert  the  property  is  also  given  to  the  exe- 
cutors. Eeld,  that  upon  his  decease  a  life  estate  in  tbe  realty 
vested  in  tbe  wife  and  a  remainder  in  fee  in  tbe  children,  and  in 
like  manner  similar  interests  were  created  in  the  personalty,  and  in 
case  of  sales  the  devisees  or  legatees  would  take  similar  interests  in 
tbe  proceeds.  Held,  also,  that  by  the  terms  of  the  will  an  implied 
power  of  disposition  is  g^ven  to  the  widow  of  so  much  of  tbe  capi- 
tal fund  or  corpus  of  tbe  estate  as  may  be  reasonably  necessary  for 
her  own  support  and  the  maintenance  and  education  of  the  children, 
after  first  applying  the  income  thereto;  that  tbe  provision  for  tbe 
widow  is  made  in  consideration  that  she  shall  so  provide  for  the 
children  irom  the  property  left  her,  and  that  for  such  purpose,  as 
well  as  ber  own  support,  the  income  is  the  primary  fund.  Bitate 
of  Gertie,  898 

LIFE  ESTATES  AND  REMAINDERS  IN  STOCKS  OR  BONDS. 
Where,  by  tbe  terms  of  a  will,  the  testator  leaves  money,  in  trust,  to  be 
invested  in  certain  specified  interest-bearing  securities,  "  the  annual 
interest,  income,  and  dividends  thereof  "  to  be  paid  to  one  for  life, 
and  *' tbe  principal  or  capital  sum  aforesaid,"  upon  the  death  of 
the  beneficiary  for  life,  to  be  divided  among  certain  of  the  testator's 
kindred,  if,  upon  the  sale  of  the  securities,  after  the  death  of  the 
life-tenant,  a  sum  in  excess  of  tbe  original  investment  be  realized, 
tbe  surplus  belongs  to  the  remainderman,  and  not  to  the  represent- 
atives of  tbe  life-tenant  Aeeeuntmg  of  Qerryy  In  re,  56 
See  Stock  DiymBims  and  Cash  DnriDBros. 


MUNICIPAL  CORPORATION  AS  TRUSTEE. 
Bee  CHARrrABLB  Usb,  12. 


i 
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NUNCUPATIVE  WILL. 

Where  a  decedent  lived  nine  days  after  making  a  nnncapatiTewiU,uid 

poflsesaed  the  capacity  meanwhile  to  execute  a  written  one,  and 

conld  have  made  Boch  written  will,  the  nuncupative  one  cannot  be 

flUBtained.     OarrcU  v.  Bonham^  880 


PERPETUITIES. 

1.  A  deviae  to  two  penons  named,  '^  their  heirs  and  aaaignB  foierer, 

and  to  the  sarvivor  of  them  and  his  heirs  forever,  in  tmrt  to  Bell, 
dispoBe  of,  invest  and  manage  the  same,  and  appropriate  sach  part 
of  the  principal  and  interest  as  they  may  deem  best  for  the  aid  and 
support  of  those  of  my  children  and  their  descendants  who  maj  be 
destitate,  and,  in  the  opinion  of  said  trustees,  need  sach  aid,^  ib 
void.  It  cannot  be  upheld  as  a  public  or  charitable  trust,  and  it  is 
invalid  and  without  dfect  as  against  public  policy.     Ksfd  v.  Dtn- 

2.  A  bequest  of  money  in  trust,  to  pay  a  portion  of  the  net  income  to 

specified  beneficiaries,  the  remainder  of  the  income  to  accumulate 
for  ten  years  after  the  testator's  death,  and  the  estate  aU  to  go 
ultimately  to  the  testator's  grandchildren,  created  a  vested  interest 
for  such  of  the  children  as  were  living  at  the  death  of  the  testator. 
Such  a  disposition  of  property  is  not  in  conflict  with  the  statute 
against  perpetuities.    Famam  v.  Famam^  lOS 

Bee  Chabitablb  Usb,  8;  Codicil,  d. 
POWERS. 

1.  The  donee  of  a  power  may  execute  it  without  referring  to  it,  and 

without  taking  any  notice  of  it,  provided  the  intention  to  execute 
it  reaUy  appears.    PaUereon  v.  WiUon^  85 

2.  If  there  is  no  express  reference  to  the  instrument  creating  the  power, 

there  should  be  some  special  reference  to  the  subject  on  which  it  is 
to  operate,  or  some  circumstance  leading  to  the  conduaion  that  iti 
execution  was  intended.  I^ 

8.  A  clause  in  a  will  which  empowers  the  executors  '*  to  sell  ^and  con- 
vey any  real  estate,"  will  authorize  a  conveyance  by  two  executors, 
where  the  third  has  renoimced  his  trust.     Vernor  v.  CkmUe,      184 

4.  Such  language  in  a  will  is  presumed  to  have  been  made  with  leftf- 
ence  to  the  statutory  provisions  relating  to  wills  and  conveyances 
by  executors  thereunder,  and  must  be  construed  as  if  it  embraced 
those  provisions.  Id. 

6.  A  power  to  sell  land  given  by  the  testator  to  an  executor  does  not, 
in  the  absence  of  statutory  provision,  devolve  upon  an  administn* 
tor  cum  tegtamento  annexo^  unless  the  intention  that  it  should  do  so 
clearly  appears  from  the  will  itself.    Eodgin  ▼.  Toler^  548 
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PRECATORY  WORDS. 

See  Condition  FRBOBDBirr,  2,  8. 

PRESUMPTION  AGAINST  PARTIAL  INTESTACY. 
Where  a  testator,  after  Bundry  pecuniary  legacies  to  his  children  and 
the  gift  of  a  life  estate  in  his  realty  to  his  wife,  made  the  following 
residuary  bequest:  "All  the  residue  of  my  estate  of  whatever  kind 
I  give  to  my  wife,"  but  made  no  disposition  of  the  fee  of  his  realty, 
it  was  held  that  the  widow  was  entitled  to  the  fee  in  addition  to 
the  life  estate  expressly  given  her,  in  her  husband's  lands.  Warner 
T.  WiUard,  293 

PROBATE. 

See  Rbvogation  of  Lbttebb  of  Administbation. 

PROVISION  FOR  A  WIDOW. 
Where  a  testator  by  his  will  provided,  firsts  for  the  payment  of  debts, 
and,  secondly,  gave  the  homestead  premises,  and  the  furniture,  and 
all  other  personal  property  connected  therewith,  to  bis  wife,  and 
directed  that,  after  satisfying  these  provisions  of  the  will,  all  the 
residue  of  his  property,  real  and  personal,  should  be  distributed  as 
follows,  viz.:  Fint,  one  equal  undivided  one-third  part  to  his 
wife,  which  he  ordered  to  be  given  her  clear  of  all  incumbrances ; 
and,  eeeand,  the  remaining  two-thirds  to  be  divided  among  other 
relatives :  Held,  that  such  residue  of  the  realty  as  well  as  of  the 
personalty,  is  by  the  will  required  to  be  first  applied  to  the  satis- 
faction of  debts  before  any  of  the  personalty  named  in  the  second 
bequest  can  be  so  applied,  in  order  to  secure  to  the  widow  the 
benefit  of  such  bequest  as  intended  by  the  testator;  and  that  the 
claim  by  the  widow  of  her  distributive  share  of  the  residue  of  the 
real  estate,  which  would  be  subject  to  its  just  proportion  of  the 
debts,  is  inconsistent  with  the  scheme  of  the  will,  and  that  it  is 
manifest  from  the  will  that  the  testator  contemplated  the  disposi- 
tion thereby  of  the  entire  estate  as  enjoyed  by  him,  and  therefore 
the  widow  was  required  to  elect  between  such  distribative  share 
and  the  provisions  made  for  her  in  the  will.  Estate  qf  Ooteian^  418 
See  Dowkb;  Wmow's  Shabb  of  Psbsonaltt. 

RECEIVER 

1.  An  essential  element  in  the  exercise  of  the  extraordinary  jurisdiction 

of  appointing  a  receiver,  is  the  danger  of  the  entire  loss  of  the 
property.  So,  a  receiver  will  not  be  appointed  to  take  possession 
of  land  and  receive  the  rents  and  profits,  unless  the  plaintiff  has 
established  an  apparent  right  to  the  property,  and  the  insolvency 
of  the  defendant  is  alleged  and  proved.    Bryan  v.  Moring,  8 

2.  A  receiver  cazmot  be  appointed  in  a  proceeding  to  establish  a 

wilL  Id. 
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NUNCUPATIVE  WILL. 

Where  a  decedent  lived  nine  days  after  making  a  nnncnpatiTe  will,  and 

poBseased  the  capacity  meanwhile  to  execute  a  written  one,  and 

could  have  made  each  written  will,  the  nuncupatiye  one  cannot  be 

sustained.     Carroll  y.  Bonhom^  389 


PBRPETU1T1E8. 
1.  A  derise  to  two  persons  named,  ''  their  heirs  and  assigns  forever, 
and  to  the  surviyor  of  them  and  his  heirs  foreyer,  in  truft  to  sell, 
dispose  of,  inyest  and  manage  the  same,  and  appropriate  sach  part 
of  the  principal  and  interest  as  they  may  deem  best  for  the  aid  and 
support  of  those  of  my  children  and  their  descendants  who  may  be 
destitute,  and,  in  the  opinion  of  said  trustees,  need  such  aid,"  is 
yoid.  It  cannot  be  upheld  as  a  public  or  charitable  trust,  and  it  is 
inyalid  and  without  effect  as  against  public  policy.  £M  ▼.  Jhsn- 
hamy  U 

3.  A  bequest  of  money  in  trust,  to  pay  a  portion  of  the  net  income  to 

specified  beneficiaries,  the  remainder  of  the  income  to  accumulate 
ifx  ten  years  after  the  testator's  death,  and  the  estate  all  to  go 
ultimately  to  the  testator's  grandchildren,  created  a  vested  interest 
for  such  of  the  children  as  were  Hying  at  the  death  of  the  testator. 
Such  a  disposition  of  property  is  not  in  conflict  with  the  statnte 
against  perpetuities.    Famam  y.  Famam^  103 

Bee  Chabitablb  Use,  8;  Codicil*  d. 
POWERS. 

1.  The  donee  of  a  power  may  execute  it  without  referring  to  it,  and 

without  taking  any  notice  of  it,  provided  the  intention  to  ezecate 
it  really  appears.    PaMenon  v.  WiUon^  8$ 

2.  If  there  is  no  express  reference  to  the  instrument  creating  the  power, 

there  should  be  some  special  reference  to  the  subject  on  which  it  is 
to  operate,  or  some  circumstance  leading  to  the  conclusion  that  its 
execution  was  intended.  /i 

8.  A  clause  in  a  will  which  empoweis  the  executors  '^  to  sell  ^and  con- 
vey any  real  estate,"  will  authorise  a  conveyance  by  two  executors, 
where  the  third  has  renounced  his  trust.     Vemwr  v.  dmUB^      184 

4.  Such  language  in  a  will  is  presumed  to  have  been  made  with  refer- 

ence to  the  statutory  provisions  relating  to  wills  and  conveyances 
by  executors  thereunder,  and  must  be  construed  as  if  it  embraced 
those  provisions.  li^ 

5.  A  power  to  sell  land  given  by  the  testator  to  an  executor  does  not, 

in  the  absence  of  statutory  provision,  devolve  upon  an  admioistn- 
tor  cum  testamento  annexo^  unless  the  intention  that  it  should  do  so 
clearly  appears  from  the  will  itself.    Bodgin  v.  Toler^  548 
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PRECATORY  WORDS. 

See  Condition  FBBCKDBirr,  2,  8. 

PRESUMPTION  AGAINST  PARTIAL  INTESTACY. 

Where  a  testator,  after  stindry  pecuniary  legacies  to  his  children  and 
the  gift  of  a  life  estate  in  his  realty  to  his  wife,  made  the  following 
residaary  bequest:  "All  the  residue  of  my  estate  of  whatever  kind 
I  give  to  my  wife,"  but  made  no  disposition  of  the  fee  of  his  realty, 
it  was  held  that  the  widow  was  entitled  to  the  fee  in  addition  to 
the  life  estate  expressly  given  her,  in  her  husband's  lands.  Warner 
T.  Willard,  298 

PROBATE. 

See  Rbyogation  of  Lbttebb  of  Administbation. 

PROVISION  FOR  A  WIDOW. 
Where  a  testator  by  his  will  provided,  fint^  for  the  payment  of  debts, 
and,  secondly^  gave  the  homestead  premises,  and  the  furniture,  and 
all  other  personal  property  connected  therewith,  to  his  wife,  and 
directed  that,  after  satisfying  these  provisions  of  the  will,  all  the 
residue  of  his  property,  real  and  personal,  should  be  distributed  as 
follows,  viz.:  Firtity  one  equal  undivided  one-third  part  to  his 
wife,  which  he  ordered  to  be  given  her  clear  of  all  incumbrances ; 
and,  eeccnd,  the  remaining  two-thirds  to  be  divided  among  other 
relatives :  Held,  that  such  residue  of  the  realty  as  well  as  of  the 
personalty,  is  by  the  will  required  to  be  first  applied  to  the  satis- 
faction of  debts  before  any  of  the  personalty  named  in  the  second 
bequest  can  be  so  applied,  in  order  to  secure  to  the  widow  the 
benefit  of  such  bequest  as  intended  by  the  testator;  and  that  the 
claim  by  the  widow  of  her  distributive  share  of  the  residue  of  the 
real  estate,  which  would  be  subject  to  its  just  proportion  of  the 
debts,  is  inconsistent  with  the  scheme  of  the  will,  and  that  it  is 
manifest  from  the  will  that  the  testator  contemplated  the  disposi- 
tion thereby  of  the  entire  estate  as  enjoyed  by  him,  and  therefore 
the  widow  was  required  to  elect  between  such  distributive  share 
and  the  provisions  made  for  her  in  the  will.  EBtaU  of  Oot&ian^  418 
See  Dowkb;  Widow's  Shabb  of  Psbsonaltt. 

RECEIVER. 

1.  An  essential  element  in  the  exercise  of  the  extraordinary  jurisdiction 

of  appointing  a  receiver,  is  the  danger  of  the  entire  loss  of  the 
property.  So,  a  receiver  will  not  be  appointed  to  take  possession 
of  land  and  receive  the  rents  and  profits,  unless  the  plaintiff  has 
established  an  apparent  right  to  the  property,  and  the  insolvency 
of  the  defendant  is  alleged  and  proved.    Bryan  v.  Moring^  8 

2.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a 

wilL  Id. 
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RECEIVER — wnHnu^ 
8.  Where,  on  an  iflsue  of  deciaavit  td  noiij  the  jmy  found  that  a  certain 
paper  writing  was  the  will,  and  certain  persons,  parties  to  the  ac- 
tion, were  in  possession  of  the  land  of  the  testator,  claiming 
under  a  prior  script,  it  was  held  error  to  appoint  a  receiTer  of  the 
rents  and  profits,  especially  when  there  was  no  allegation  of  insoly- 
ency  against  the  party  in  possession.  Id. 

REMAINDER. 

8m  Dsyibb,  1. 
RESIDUARY  BEQUEST. 

See  CoNDrrioiT  PBBCBDBirr,  1. 
RESIDUARY  DEVISE. 

1.  Under  a  testamentary  direction  that  after  the  death  of  the  testator^ 

wife  the  residue  of  his  estate  "  shall  be  divided  among  my  aereral 
children,  share  and  share  alike ;  and  in  the  event  of  any  of  my  add 
children  dying  before  my  said  wife,  and  leaving  issue  them  anryi?- 
ing,  then  such  issue  shall  be  entitled  to  and  receive  their  parent's 
share,  the  same  as  said  parent  would  receive,  were  he  or  she  then 
living,^'  the  children  of  a  son  who  died  in  testator's  lifethne,  and 
before  the  making  of  the  will,  and  before  the  death  of  the  widow, 
were  held  entitled  to  their  father's  share.     OuteaU  v.  OuteaU^   27S 

2.  A  testatrix,  after  directing  the  payment  of  her  debts  and  funeral  ex- 

penses, gave  to  one  of  her  daughters  the  interest  of  one  equal  un- 
divided sixth  part  of  all  her  estate  for  life,  with  remainder  over, 
and  made  the  same  bequest  to  complainant.  She  then  gave  two 
pecuniary  legacies,  and  then  gave  all  the  rest  of  her  estate  to  ber 
executor  'Mn  trust  for  the  execution  of  her  will,"  and  gave  to  as- 
other  daughter  the  income  of  such  residue  for  life,  with  remainder 
over.  The  personal  estate  is  $700,  the  real,  $42,000,  and  the  debts 
about  $14,000:    Held, 

(1.)  That  complainant's  share,  although  evidently  given  in  trust, 
is  not  subject  to  the  trust  of  the  residue,  and  consists  of  one-sixth 
of  the  whole  estate,  after  the  payments  of  the  debts  and  expenses^ 
for  which  the  court  may  appoint  a  trustee; 

(2.)  That  if  the  real  estate  can  be  equitably  divided,  complain- 
ant's share  thereof  maybe  set  off  for  her  benefit,  and  she  may  enjoy 
it  as  a  tenant  for  life,  but,  if  not  thus  partible,  there  must  be  a  con- 
version. Terry  v.  Smith,  277 
8.  If  the  language  is  not  doubtful,  the  mere  fact  that  the  reasons  as- 
signed by  the  testatrix  for  discriminating  in  the  gifts  to  certain 
legatees  are  false  in  fact,  cannot  control  the  construction  of  her 
will,  although  such  construction  may  fail  to  effectuate  her  pur- 
pose. Id. 
See  Ybstbd  Rsmaikdbr;  Ybstbd  akd  CoNTn<oxirr  Into* 
B8T8 ;    Dbvibb. 


im)EX.  625 

REPUBLICATION. 

See  Ck>DxciL,  1. 

REVOCATION. 

1.  Marriage  and  issue  born,  in  general,  operate  to  reroke  a  will  pre- 

yionsly  made.     Baldwin  y.  SpriggB^  85 

2.  The  revocation  of  a  will  is  not  affected  by  the  death  of  legatees  or 

devisees  named  in  it;  nor  by  the  marriage  of  the  testator,  there 
being  no  issue  of  the  marriage ;  nor  by  the  alienation  of  the  larger 
portion  of  his  estate  which  was  B})ecifically  disposed  of  by  the  will; 
nor  by  the  acquisition  of  other  estate  to  an  amount  much  greater 
than  he  possessed  at  the  time  the  will  was  made ;  nor  by  the  con- 
currence of  all  the  above  circumstances.     Hoitt  v.  Boitt^  629 

3.  Declarations  of  a  testator  to  the  effect  that  he  understood  a  will  made 

by  him  was  revoked,  are  not  admissible  on  the  question  of  revoca- 
tion. Declarations  of  a  testator  as  to  his  intention  in  the  disposi- 
tion of  his  property,  are  not  competent  evidence  from  which  to 
ascertain  his  intention  as  expressed  in  the  will.  Id. 

See  Ante-kuptial  Agbbbment. 

REVOCATION  OP  LETTERS  OF  ADMINISTRATION. 

Where  a  will  is  found  and  admitted  to  probate  after  a  grant  of  letters 
of  administration,  the  letters  will  be  revoked,  and,  in  the  absence 
of  a  statutory  regulation,  there  is  no  limit  of  time  within  which  a 
will  must  be  offered  for  probate,  provided  that  it  is  so  offered 
within  a  reasonable  time  after  it  is  discovered.  E^han  v.  Muel- 
ler, 487 

RULE  IN  SHELLEY'S  CASE. 

1.  In  the  construction  of  wills  the  intention  of  the  testator  must  be 

sought  for  and  ascertained.  If  that  intention  is  not  in  conflict  with 
the  settled  policy  of  the  law,  it  will  always  be  respected  and  al- 
lowed to  operate.    Eendergon  v.  Henderson^  19 

2.  The  intention  of  the  testator  must  in  most  cases  be  gathered  from 

the  peculiar  terms  of  the  instrument  under  consideration,  without 
reference  to  artificial  and  technical  rules  of  interpretation.  Id, 

8.  In  this  State,  even  before  the  Act  of  1862,  ch.  161,  the  rigidity  with 
which  the  rule  in  Shellej^'s  case  has  been  applied  elsewhere,  seems 
to  have  been  somewhat  relaxed ;  and  it  has  been  held  that  the 
word  **  issue/'  in  a  will,  is  sometimes  a  word  of  limitation,  and 
sometimes  of  purchase,  according  to  the  context  of  the  devise,  and 
the  apparent  intention  of  the  testator.  Id. 

4.  Where  the  testator  manifests  an  intent  to  give  the  first  taker  only 

an  estate  for  life,  and  uses  the  words  "  issue,"  **  sons,*'  **  children,** 
or  **  descendants,"  the  case  will  be  withdrawn  from  the  operation 
of  the  rule.  Id. 

5.  In  regard  to  executory  trusts,  in  courts  of  equity  the  rule  will  be 

Vol.  V— 40 
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adhered  to  only  in  cases  literally  within  it,  and  where  ciicnmBtaoces 
take  the  case  out  of  the  letter  of  the  rule,  it  will  be  held  sub- 
servient  to  the  manifest  intention  which  led  to  the  creatioo  of  the 
tmst  Id, 

6.  A  devise  to  a  tmstee  with  no  power  of  control  or  disposition,  is  in- 

effeotiye,  and  the  estato  vests  directly  in  the  beneficiaiy.  Tbst 
which  would  have  been  an  estate  tail  at  conunon  law  is  an  abso- 
Inte  estate  in  fee  under  the  statutes  of  this  State.  AlUn^. 
Oraft,  365 

7.  The  word  '*  heirs  "  has  a  fixed,  le^l  meaning,  and  can  only  be  held 

to  mean  children,  or  to  be  a  word  of  purchase,  when  it  is  clear  that 
such  was  the  intention  of  the  testator.  When  the  word  *"  heirs  "  if 
used  as  a  word  of  limitation,  it  is  treated  as  conclusively  ezpresrisg 
the  intention  of  the  testator.  Superadded  words  which  merely 
describe  or  specify  the  incidents  of  the  estate  crested  by  such  s 
word  of  limitation  as  the  word  **  heirs  "  do  not  cut  down  the  inter- 
est of  the  devisee.  The  word  "  issue  ''  is  ordinarily  a  word  of  lun- 
itation  of  the  same  force  as  the  word  **  heirs."  li, 

8.  Where  a  will  contained  the  following  provision,  **  I  give  and  be- 

queath unto  my  son,  James  R  Rachels,  daring  his  lifetime,  the 
following  real  estate,"  describing  it,  **  to  have  the  use  of  the  above 
described  land  during  said  James*  lifetime,  and  after  his  death  to 
the  heir9  of  his  body  bequeath  [begotten]  in  lawful  wedlock,  sod 
none  others.  I  also  give  and  bequeath  to  John  G.  Rachels,  my 
son,"  certain  described  real  estate,  '^  said  John  to  have  the  use  of 
the  same  during  his  life,  and,  after  his  death,  to  his  ehiidren  be- 
queath [begotten]  in  lawful  wedlock,"  the  deviaee  took  only  a  life 
estate  in  the  land  devised,  the  fee  going  to  his  children.  Where 
the  intention  of  the  testator  is  plain,  the  rule  in  Shelley's  Case  will 
not  be  allowed  to  defeat  it    MOUU  v.  Ford,  m 

SEPARATE  EQUITABLE  ESTATE. 
See  CoNSTBUCTiOK,  9. 

STOCK  DIVIDENDS  AND  CASH  DIVIDENDS. 

*  1.  Where  a  testator  left  to  bis  executors  certain  shares  of  stock  in 
trust,  '*  to  receive  the  rents,  interest  and  income/'  and  to  apply  tbe 
net  amounts  thereof  to  the  use  of  his  widow  during  her  life,  with 
remainder  over  to  designated  beneficiaries,  a  dividend  declared 
upon  this  stock  on  April  14,  and  made  payable  May  2,  the  testator 
having  died  April  20,  i/vas  held  to  be  principal  and  not  income, 
and  therefore  to  belong  to  the  remaindermen  and  not  to  the  tenant 
for  li  fe.     Matter  of  Kemoehan,  260 

2,  The  life  tenant  is  entitled  to  the  dividend  declared  after  the  tests- 
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tor's  death,  although  made  from  net  earnings  aocumalated  before 
that  event  Id^ 

3.  The  option  given  to  the  stockholders  to  take  at  par  certain  new 
issues  of  stock  or  bonds  does  not  belong  to  the  life- tenant,  but 
must  enure  to  the  benefit  of  the  remaindermen.  Id. 

Bee  Life  Estates  asd  Reicaindbbs  in  Stocks  ob  Bohdb. 

TRUSTS. 

See  Rule  in  Shellet's  Case,  5;  Chabttable  Use. 

UNDUE  INFLUENCE. 

1.  In  a  proceeding  to  probate  a  will,  a  legatee  is  not  disqualified  from 

testifying  to  matters  which,  if  true,  must  have  been  equally  within 
the  knowledge  of  the  testator.  Section  7,545  has  no  application  to 
such  a  case.     Sehofleld  v.  Walker^  211 

2.  Where  the  probate  of  a  will  is  contested  upon  the  ground  of  undue 

influence  exercised  over  the  mind  of  the  testatrix  by  her  pastor  and 
his  wife,  in  whose  family  she  was  a  boarder,  and  where  the  trial 
judge  correctly  and  fully  instructed  the  jury  upon  the  subject  of 
undue  influence,  it  was  not  error  to  refuse  the  following  instruc- 
tion *  "  If  you  find  that  a  confidential  relation  existed  between  the 
parties,  as  the  contestant  claims,  and  that  Mrs.  Disbrow  reposed 
her  confidence  in  Mr.  and  Mrs.  Schofield,  and  that  they  had  such 
infiuence  over  her  as  is  claimed,  that  influence  must  be  kept  free 
from  selfish  interest  and  cunning  and  overreaching  bargains,  and 
in  their  dealings  with  her  no  selfish  advantage  must  have  been 
taken  of  this  influence.  Such  influence  must  be  exercised  in  good 
faith  and  not  abused.  It  must  be  directed  with  reference  to  Mrs. 
Disbrow^s  best  interest,  and  not  to  further  their  own  selfish  inter- 
ests at  her  expense."  The  language  was  inapplicable  to  the  case 
before  the  court.  Id. 

3.  Neither  was  it  error,  in  view  of  the  charge  as  given^  for  the  court  to 

refuse  to  give  the  following  instruction :  "  If  you  find  this  confi- 
dential relation  in  fact  existed,  and  the  Schofields  possessed  the 
infiuence  over  Mrs.  Disbrow  as  it  is  claimed  they  did,  and  that  she 
reposed  her  trust  and  confidence  in  them  as  claimed,  the  situation 
would  impose  a  solemn  obligation  upon  the  Schofields  to  abstain 
scrupulously  from  attempting  to  derive  any  pecuniary  benefit  to 
themselves  which  selfish  motives  might  suggest  at  the  sacrifice  of 
those  interests  which  they  were  bound  to  protect;  for,  if  confi- 
dence is  reposed  in  that  matter,  it  creates  a  high  and  sacred 
trust,  and  an  obligation  and  duty  which  must  be  observed.  If 
confidence  is  reposed,  it  must  be  faithfully  acted  upon,  and  pre- 
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Berved  from  any  intermixture  of  imposition.  If  the  means  of  per- 
sonal control  are  givun,  they  mnst  always  be  restrained  to  pur- 
poses of  good  faith."  The  language  is  obscore  when  applied  to 
the  facts  of  the  case.  The  rule  of  technical  morality  does  not 
require  that  a  person  occupying  confidential  relations  to  a  testa- 
tor must  do  or  say  nothing  to  influence  the  action  of  the  testator 
in  his  favor.  If  the  influence  exerted  is  not  what  in  law  is 
termed  **  undue  influence,"  technical  morality  is  not  violated  by 
its  use.  Id. 

4.  Influence  obtained  by  modest  persuasion  and  arguments  addressed  to 
the  understanding,  or  by  mere  appeal  to  the  affections,  cannot 
properly  be  termed  undue  influence  in  a  legal  sense  ;  but  influence 
obtained  by  flattery,  importunity,  superiority  of  will,  mind,  or 
character,  or  by  what  art  soever  that  human  thought,  ingenuity  or 
cunning  may  employ,  which  would  give  dominion  over  the  will  of 
the  testator  to  such  an  extent  as  to  destroy  free  agency,  or  con- 
strain him  to  do,  against  his  will,  what  he  is  unable  to  refuse,  is 
such  an  influence  as  the  law  condemns  as  undue  when  exercised  by 
any  one  immediately  over  the  testamentary  act,  whether  by  direc- 
tion or  indirection,  or  obtained  at  one  time  or  another.  Id, 

6.  The  mere  existence  of  an  improper  influence  is  not  evidence  of  the 
exercise  of  undue  influence.    Sunderland  v.  Hood,  4S3 

6.  Where  the  testator's  faculties,  at  the  time  of  mailing  a  codicil  to  bis 
will,  are  impaired  by  age  and  disease,  and  the  codicil  changes  the 
will  essentially  and  in  favor  of  the  confidential  adviser  of  the  tes- 
tator, the  burden  of  proof  is  upon  the  proponent  to  show  affirma- 
tively the  state  of  the  testator^s  mind,  and  that  he  knew,  approxi- 
mately at  least,  the  condition  of  his  estate  and  the  effect  of  the 
codicil.     TardUy  v.  Guthbertson,  563 


VESTED  AND  CONTINGENT  INTERESTS. 
No  estate  will  be  held  contingent  unless  very  decided  terms  are  used  in 
the  will,  or  it  is  necessary  to  hold  the  same  contingent  in  order  to 
carry  out  the  other  provisions  or  implications  of  the  will ;  tha% 
the  testator  bequeathed  his  estate  to  trustees  in  trust  for  bis  daugh- 
ter. They  were  directed  to  apply,  if  necessary,  the  whole  income 
to  her  education  and  maintenance,  and,  when  she  should  arrive  at 
eighteen  or  be  married,  it  was  discretionary  with  them  whether  or 
not  to  deliver  to  her  the  whole  estate.  In  case  the  legatee  died 
before  eighteen,  the  estate  was  disposed  of  by  bequests  over.  She 
was  never  married,  and  died  at  twenty-three,  with  the  funds  in  the 
possession  of  the  trustees.    Meld^  that  the  daughter  took  a  vested 
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estate  at  least  when  she  was  eighteen,  which,  upon  her  decease, 
passed  to  her  devisees.     WeatherJ^ead  y.  Stoddard^  284 

See  Construction,  6. 
YESTBD  REMAINDER. 
A  testator  devised  certain  lands,  in  trust,  for  the  benefit  of  his  wife  and 
five  children  for  their  lives,  and,  a^ter  the  death  of  the  surviving 
child,  the  trust  to  cease  and  the  land  be  sold  and  the  proceeds  di- 
vided among  the  "  right  heirs  "  of  his  children  as  tenants  in  com- 
mon, the  issue  of  any  child  to  take  their  parentis  share :  Beld^  that 
such  grandchild  had  a  vested  remainder^  in  the  residuary  devise, 
subject  to  open  and  let  in  any  brother  or  sister.    BaUentine  v. 
Wood,  244 

See  CoNBTBUcnoN,  2. 

WIDOWS  SHARE  OP  PERSONALTY. 

A  widow  is  entitled  to  one-tturd  of  her  husband's  personal  estate,  not- 
withstanding that  more  than  two-thirds  of  it  is  given  to  the  chil- 
dren by  will.    Ektate  of  Lyon^  658 
WILL  m  AN  UNKNOWN  LANGUAGE. 

A  will  drawn  in  accordance  with  the  instructions  of  a  person  of  sound 
mind,  and  executed  by  him  in  due  form  of  law,  with  full  and  ac- 
curate knowledge  of  its  contents,  is  valid,  although  it  is  written 
in  the  English  language  and  the  testator  did  not  understand  that 
languas:e.     Will  of  Walter,  239 

WILL  OP  A  NON-RESIDENT. 

The  complainant  claimed  that  as  a  residuary  legatee,  he  was  entitled  to 
a  part  of  a  fund  in  defendant's  hands,  under  what  the  complainant 
insisted  was  a  void  bequest :  Held^  that,  as  the  testator  was  at  the 
time  of  his  death  a  non-resident  (he  lived  in  New  York,  where  the 
will  was  proved),  and  his  will  had  never  been  proved  in  this  State, 
nor  recorded  here,  as  authorized  by  the  statute,  the  complainnnt 
was  not  entitled  to  relief,  although  the  bill  states  that  the  fund  is 
under  the  control  of  the  defen>l ants,  who  reside  in  this  State  and 
are  the  executors  of  the  surviving  exenutcr  of  the  will  by  which' 
the  bequest  was  made.     Van  Gieeon  v.  Bania^  420 

See  PoBBiGN  Will. 
WITNESSES. 

See  Attestation;  Evidencb,  1,  4. 
WORDS  AND  PHRASES. 

"support."    Morford  v.  Dieffenhfteher,  185 

"  to  sell  and  c<mvey  any  real  estate."     Vernon  v.  Ooville^  184 

''and  their  representatives,  if  deceased,  excepting."    Bromon  v. 

Phelpe,  281 
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*•  right  hdre."    BaUentine  r.  Wood,  244 

all  ju3t  debU,  '*  if  any.*^    Bu$Ung  ▼.  BusUng's  Ezeetiton,  251 

'*  or  any  other  claim  she  may  have  against  my  estate.  **  /d. 
^*  to  receive  the  rents,  interest  and  income.''    Matter  of  Xerwh- 

ehan,  260 

**  issue  them  BuryiviDg.'*     OutcaU  v.  OuteaU,  272 

'•  heirs  at  law.**    Kdlp  t.  Vigoi,  S15 

**  issue;  "*•  heirs."    AOen  y.  Cn^ft.  365 

«  heirs ;  "  **  childreo,"    MOUtt  t.  i^c^ri,  384 

<*  living  at  the  time  of  my  decease."    Bandolph  t.  Rindolph,  406 

**  all  my  estate.**    Ettate  of  GotHan^  418 

**  property."    Bobin^on  v.  Bandolph,  447 

'*  share,"  »» part,"  '*  portion."    Lewia'  Appeal,  466 

**  comfortable  support"    Ahup  v.  Clarke^  497 
^  CovsTBUcnon ;    Charitable  Usb;    Rulb  in  Sbbllet's 
Casb;  CoBPrrioB  P&bcedebt,  2, 8. 
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